This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  LAX^  SCHCXDL 
LISicARY 


r 


^^ 


r» 


% 


I . 


▼OL.  114.-lI<Iilir01ll  BBPOBTB. 


H^ 


Sheet  1. 


▼•1. 


r      '^ 

130     «641 
132     '820 


17 

159  '897 

160  1608 
72  >809 

138  '218 

156  s  42 

1 172  '580 

174  «270 

^80  *864 

$8  *564 

64  »  86 

167  «  62 

176  •  67 

188  *304 


24 

150     »407 

4  53a  ^502 

56a  U72 


28 
48a«844 
68a«6^6 


8^ 

[sll8      499 

124  *645 
26a '382 
81a  '  57 
54a*858 

.  54  a  *868 
88a  >  88 
174    ^284 

45 

8  15a   811 

dl26  1281 
86a  >411 
69a  *688 
75a '400 

— W 

28a  1248 

d   88a  1262 

45a  1161 

82a*808 

119     1524 

188     1262 

20a  1168 

d  65a  1852 

117     •888 


79 

dl88     1388 

140     1342 

d   56a  1199 

82  a  1468 

188     «  78 

86  a  *424 

76  a  '677 

dl41     «628 

85  a  «851 

44a  «  58 

69a  «560 

77a  *  71 

54a*  97 


122 
126 
128 
184 
146 
152 
152 
156 
182 


•874 
•644 
•661 
•218 
•610 
•467 
•593 
•634 
•222 


24a  '218 
43a  •  88 
46a  ^223 
67a'  80 
67a  ^620 
69a  •  59 
76a  •600 
76  a  •625 
80a  •897 
184  7  64 
148  ^255 
46a  ^641 


61a  ^514 
68a  ^247 
70a  ^384 
75a  U68 
«6a  *247 


65" 

170     1176 

129     H28 

67a  *  72 

64a  '259 

44ain49 


86 

117  '439 
120  '321 
142  '629 
150  '189 
141  '215 


98 

63a  '  77 
121  '335 
125  '505 
182  '488 
147  '232 


108 

79a  1244 
dl87  '428 
d  20a '599 
d  24a '863 
d  33a '173 

84  a  '316 


114 
57  a  '436 


41a  1648 

68a '389 

145     •  90 

28a  '686 

157  '218 

164  '247 
166     '345 

165  '418 
168     '  28 

70a  '558 
142     '186 

158  ^490 
58a  •  46 
80  a  '524 
80a '380 
41a  '  27 

dl89     '137 

157    11  40 

179   "292 

74aii252 

74ai'297 


IM 

41a  1  27 
27a  '128 


138 

155     1275 

64a  1  24 

127     «  85 

78  a  '549 

dl67     *289 

177     '602 

127     •  41 


146 

128      518 

8   14a   248 


147 

140     1557 

155     1501 

51a  1109 

c   51a  1111 

d  62a  1576 

79  a  1119 

150     *426 


166 

150     I486 

43  a  '429 

51a'  88 

dl49     «155 


167 
8  15a  805 
126  I505 
148  I54I 
162  1219 
167  1237 
174     I505 

176  1482 
188  1225 
148  '572 
160     '429 

177  '292 
86a'  81 
41a  '661 


174 

8   16a     98 
132     '604 


128     1  84 

166     1180 

178     1625 

dl73     1631 

63a  1  81 

65  a  1531 

66  a  1153 
55a  '478 

158    *616 


186 
8184U.S.838 
187  1801 
46a  1180 
57  a  1530 
73a  1128 
81  a  1388 
85a  1  97 


192 

8121      454 

8187      882 

75a  1890 

117     '639 

122     '527 

dl40     '568 

60a  '252 


196 
dl48     '  25 


206 
127     1252 

127  1255 
152  1251 
170     I486 

20  a  1670 
28a  1485 
31a  1394 
37  a  1453 
39a  1237 
89  a  1618 
41a  1587 
47a  I544 
50a  1661 
68a  1602 
71a  1321 
81a  1413 
126     '495 

128  '567 
138  '302 
150  '  11 
168     '  85 

24a  '  44 
49a  '322 
50a  '262 
56  a  '227 
60  a  '617 


217 

120  1273 

123  1398 

138  1481 

170  1248 

170  1350 

116  '  82 

117  •  19 
154  '176 
161  '291 
168  '540 


222 

129     '165 

29a  «501 

87  a  ^326 

129     »  99 

51a  '122 

59a  »  97 

150     '538 

157     »378 

88a  U61 

152     '142 

159     '589 

48a  '327 

58a  '  27 

59  a  '566 

64a*853 


588" 

164     «282 

88a  «  22 

78  a  *550 

13  a  *611 


244 

8   16a     84 

184     1218 

152     1466 

40a  1478 

70a  1334 

74a  1168 

49a  '281 

57  a  '646 

116     '112 

138     '262 


829 

61a  1512 

8?  a  '8C8  6119     '554 
887 


dl76     '128 
26  a  '862 


45  a  '137 
46a  '  80 
49a  '367 
51a  '462 
52a  '226 
53a  '418 

56  a  '288 

57  a  '225 

58  a  '611 
73a  '426 


248 

140     1867 

142     1447 

21a  1513 

28a  1184 

28a  1582 

40ai544 

46  a  1114 

117     '  84 

21a  •  37 

21a'  41 

43a  '599 

262 


11a 
47  a 


220 
136 


255 

78  a  1121 


262 

8  16a     84 
165     1  28 


267 

40a '545 


271 

168     1498 

40  a  '429 


280 

e 152    1404 

167     1334 

18  a  156I 

dl71  '152 
116     •  45 

120   nio 

154     «219 


"285" 

ml26     1278 

ml26     I549 

o  84a  1  86 

142     '856 


287 

87  a  1461 
I  40a  1388 
40 a  '668 
41a '295 
45a  '  51 
140     '558 


802 

143  167 
152  341 
181       572 


818 

8121       491 

89  a   268 

d   61a   207 


820 

8128      628 

825 

8  12a   400 


76a*474 

843 

168     '497 

— sra — 

127  1405 
41a  «  85 

157     '578 

— 893 — 

dl20     «  76 

138     '252 

29  a  '283 

dl38     «239 

128  ^218 
40  a  ^271 

— 999 — 
126  '651 
142     ^527 

999 

179  '250 
124  1'  80 
155  1*488 
172  "278 
51ai'144 
83ai'462 
149  "413 
174  "601 
167    *118 


412 
37a'134 

74  a  '537 


468 

54a  1  77 
58  a  1379 
76a  •  88 
26a  ^282 


468 

8128  568 
8  18  a  178 
ml26  273 
ml26  549 
o  84a     86 


4TO 

8  15  a  286 

167     1484 

161     '  40 

167     '419 

26a  '415 

39  a  '513 

50  a  '107 

68  a  '297 

60a  '592 

70a  '506 


474 

117  1281 
138  1344 
156  1390 
158  '381 
77  a  '179 


37B> 

dl69     1579 

488 

156  1534 

157  1183 
167     1626 

40a  1358 
55  a  1540 
80a  1148 


86  a  ^216 

149     '  24 

41a  '447 

1  27  a  «262 

85a  «218 

1  66a '471 

20a'  29 

118     U86 

159     ^469 

171     7536 

181     ^282 

50a  ^388 

72a  ^317 

80a  U58 

82  a  '538 

85a  ^296 

42  a  '156 

57  a  '372 


~494 

47a  »  27 
61a  '139 


505 
156     1  85 
170     '587 
78  a  '389 


510 
14  a   856 


516 

74  a '624 

82a  T  81 

152     '141 


528 
119     '282 

159  '824 

160  '487 
58a  '497 


688 
79a  '249 

5TO 

118  1287 
148  1  18 
126     '  72 


— 951 

146  1641 
148  1  20 
148  1434 


562 

140  15I6 

117  '  20 

124  «  92 

dl48  '162 

168  '157 

152  '545 

165  '615 

180  ♦581 

148  *104 

158  *652 


568 
8129   481 
8  21a  116 
8  29a  294 

50  a  1370 


574 
147  '189 

25  a  '808 

26  a  '292 
87a  '  43 

167  '103 
63  a  '573 
60  a  '192 
75  a '173 


d  24ai 


51 

141 


5C 

8  1 

d  52a| 
86ai 
72a 
61a 


9^ 

8  16a  j 
182 
68a  I 
119 


en 

127 

186 

147 
50a! 
66a  I 

121 

156 

178 

190 
87a5 
60a^ 
77  a*^ 
83ai| 


921 

48a^ 
147 


—99? 

151 
22a' 
22a  3 
22a  ^ 

146 

148 

148 


647 

142 
65a  ^ 
72a  3 

149 

156 
19a  ^ 
66a' 
68a  ^ 
71a  5 

184 

120 
27a  < 
62a  < 


656 

s    11a 

144     'I 

179     'I 

44a  i| 


6591 

dl32     'I 

168     'I 

66a 'I 
176     »1 

6da< 


k') 


VOL.  U4.   ILLINOIS  REPORTS. 


Cited  in  the  following  fleries: 

U.  8.  Supreme  Court  (US;  LEd,  Lawyers' Edition):  Federal  Beports 
(Fed);  Michigan  (Mich); Wisconsin  (Wis);  MassachusetU (Mas); Indiana 
(Ind);  Iowa  (Iowa);  Ohio  (Ohio);  Ohio  Stale  (O  Si);  New  York  (NY); 
and  the  Lawyers'  Reports,  Aanototed  (LRA.)  and  iu  AnnoUtion  (n). 

Shows  where  the  deolslons  in  this  relume  have  been  cited— where  to  find 
precedents  on  their  subjects  from  the  courts  carrying  most  weiirbt  in  this 
state.  The  Annotations  referred  to  (marked  n)  irire  a  complete  preseuta- 
tioD  of  authorities  on  the  point  in  question—all  the  law. 

N.  a— Cut  out  and  stick  each  block  on  pace  at  its  head,  or  citations  for 
entire  yolume  on  inside  front  coyer. 


Alwmjm  eoBsntt  this  UMm  b«lbre 


11:^  hUA  U» 


31^83  Mii«  m 
i&  IMA  HI 
^  LEA  4S7 

117:34  Pt^  S10 
12  LHA  9Td 

]» LiiA  sm 


1^1  Mich  m 
B  LliA  4M 
10  LRA  fl«D 
n  LEA  B3 
m  LBA  TVIn 


»LBd  T93 


IDBtra  Wis  Sll 
TStowa^ 
79  Iowa  ^l 
1  LKA  «S 
S  LEA  TBS 
30  LKA  SeOn 


mmihHA^n 


gti  LHA  311) 

iSSnsLliAmii 
a*  LBA  67 
SSLHA  J^Sn 


]8fi:79  Vowa^fiS 


21T:17  LRA330D 


audSLRABoo  ba^ii  lea  "ma 

3  LRA  T7TQ 


m^^LELASmii 


22&m  WiB  ITi 

3  LKA  3Sto 

4  LKA  mn 
4  LKA  TSS 

6  LHA  144n 
6  LKA  4^1 
6  LEA  538(1 
ft  LKA  844n 
10  LKA  mn 
17  LKA  T4u 
n  LKA  730 
S7LKA.']28 
39  LRA  ^ita 

iSAM  Fed  1S4 
35  LRA  SS,-* 


S8S:S3LRAA{^ 


a  LKA  mm 

13  LKA  IXln 


412:8  LRA  23811  Bfi(h86  WJ*  3»» 
Ul:4  LRA  gJ8ni     ^  ''^^  ^ 


16  LRA  71711 


W^^-iS  F^  7Bi 


^:BeMteh(jtta 


2S7:d3  F^d  401 
S2  Wis  3i^ 
Se  LRA  L'li^n 


aos&To  Ptjd  m 
70  Fled  fl«l 
fi  LHA  3*7d 


313-n  Fbd  ft4M 
n  LKA  HflQ 
SSLRAG04 


l«3:78  Wi*  470   ™:3  IjlA  fl03n 


4:9-it  LKA  ISftn 

^LKA3CN>D 
30  LRA  lean 


T»«e:fS  LKA  16a 
17  LKA  77« 
£3  LHA  4Ufm 


463:140  im  9U£ 
S5  LEd  4Ki 
78     Fed    ;i 

I  LKA   OMn 

II  LKA  530 
10  LKA  478 
:£>  LKA  7rM) 
30  LKA  ^a 
80  LHA  481 


574:3»  LKA  :m 


494:5  LH.4  TttSd 


516.-3  LKA  yiXn 
31  LKA  44Dd 


m]!HLKASl£n 
»fi3i2LRAfiTai 

^T^&TFed  ^B 

0  LKA  l&lE) 
35  LHA  4aJn 
37  LKA  61(h] 


h^:2  LHA  77nn 


5^:111  Ind  im 
tIS  iDd  13 

0  LKA  m:n 

10LRA5S4O 
m  LKA  ei3r» 
40  LKA  4;S:ri 


153  Ma*  Zf1» 
}oh  Mtta  »10l 
im  InU  417 

2  LKA    iV4n 

3  LKA   U2n 

4  LKA    W) 
It  LRA  m 
M  LHA  *7Hti 
15  LRA  4il 


gpjrjIghUdb, 


Th«  LawjWB*  On-Operative  Pub.  Obw 
Boobeiter,  N.  T. 


f 


\  X- 


il 


/J. 


.  I.  ^'^ 


1  •  '•  • 

REPORTS 


.   OF 


CASES  AT  LAW  AND  IN  CHANCERY 


ABGUED  AND  DETEBUINED  IN  THB 


SUPREME  COURT  OF  ILLINOIS. 


NORMAN  L.  FREEMAN, 

B£POBT£B. 


VOIiUME  114. 


CoNTAixiNO  Cases  in  which  Opinions  were  fixiED  in  May,  June, 

September  and  November,  1885,  and  some  Cases  in  which 

Applications  for  Behearino  were  denied  at  the 

September  Term,  1885. 


PRINTED  FOR  THE  REPORTER. 


bprinofield: 
1886. 


ri;P 


Entered  according  to  Act  of  Congress,  in  the  year  1886,  by 

NORMAN  L.  FREEMAN, 
In  the  office  of  the  Librarian  of  Congress  at  Washington. 


H.  W.  ROKKER. 

Stebeotypeb,  Pbinteb  and  Biin>SB, 

Springfield,  Illinois. 


JUSTICES  OF  THE  SUPREME  COURT 

DURING  THE  TIME  OF  THESE  REPORTS. 


JOHN  SCUoLFIELD,  Chtep  Justice. 
JOHN  H.  MULKEY,*  Chief  Justice. 

T.  LYLE  DICKEY.t 

JOHN  M.  SCOTT, 

BENJAMIN  R.  SHELDON, 

JOHN  SCHOLFIELD,  . 

JOHN  H.  MULKEY,  ^   Justices. 

ALFRED  M.  CRAIG, 
DAMON  G.  TUNNICLIFP, 
SIMEON  P.  SHOPE,: 


ATTOBKET  OEITEKAIi, 

GEORGE  HUNT. 


BEFOB1VR, 

NORMAN  L.  FREEMAN. 


CI<EBK  IN  THE  80T7THSBN  OBAKD  DIVISION, 

J.  0.  CHANCE,  Mt.  Vernon. 

CLEBK  IN  THE  CENTBAIi  OBAND  DIVISION, 

ETHAN  A.  SNIVELY,  Springfield. 

CLEBK  IN  THE  NOBTREBN  GBAND  DIVISION, 

ALFRED  H.  TAYLOR,  Ottawa. 


*  Mr.  Justice  MuIjKET  became  Chief  Justice  nt  the  June  term,  1885. 

f  Mr.  JnBtice  Dickey  died  in  July,  1885,  and  Hon.  Benj.  D.  Maoruder 
was  elected  on  November  3, 1885,  for  the  unexpired  portion  of  the  term  for 
which  Mr.  Justice  DiCKEY  hnd  been  elected. 

X  Hon.  Simeon  P.  Shope  wns  elected  June  1,  1885,  for  the  full  tei-m  of 
nine  years,  as  successor  to  Mr.  Justice  TuNNiciilFF. 
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DURING  THE  TIME  OF  THESE  REPORTS.* 


Fob  the  First  District— Cnic ago: 
JOSEPH  M.  BAILEY, 

WILLIAM  K.  McAllister, 

ISAAC  G.  WILSON. 


For  the  Second  District— Ottawa: 
NATHANIEL  J.  PILLSBURY, 
GEORGE  W.  PLEASANTS, 
LYMAN  LACEY. 


For  the  Third  District— Springfield: 
OLIVER  L.  DAVIS, 

DAVID  Mcculloch, 

WILLIAM  R.  WELCH. 


For  the  Fourth  District- Mt.  Vernon: 
DAVID  J.  BAKER, 
GEORGE  W.  WALL, 
THOMAS  S.  CASEY. 


*  The  terms  of  office  of  the  judpfes  above  named  havinp  expired,  the  Sn- 
preme  Conrt,  at  its  June  term.  1885,  asRigued  the  following  named  judges 
of  the  circuit  conrt  to  duty  in  the  Appellate  Courts,  in  the  several  districts, 
respectively,  for  the  term  of  three  years: 

For  the  First  District— Joaeph  M.  Bailey,  William  K.  McAllister,  Isaac  G. 
Wilson. 

For  the  Second  District — Lyman  Lacey, William  R.Welch,  David  J.  Baker. 

For  the  Third  District— George  W.  Wall,  George  W.  Pleasants,  Chauncey 
8.  Conger. 

For  the  Fourth  i)i«/r*ci— Nathaniel  J.  Pillsbnry,  Jacob  W.  Wilkin,  N.  W. 
Green. 
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C 

Cadwallader  et  al,  ads.  Lncan 

etal 286 

Carley  ads.  Larminie 106 

Came  v.  Peacock 347 

Catleit  etal.  v.  I^oagherty  etal.  568 
Chebanse,  Village  of,  ads.  Mo- 

Pherson 46 

Chicago,  City  of,  ads.  Connett. .  233 

Chicago,  City  of,  v.  James 479 

Chicago,  City  of,  v.  Eeef e,  Admr.  222 
Chicago,  Burlington  and  Quincy 

B.  B.  Co.  ads,  Stafford 244 

Chicago,  Bock  Island  and  Pacific 

By.  Co.  et  al,  v,  Eininger 79 
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ABOUED  AKD  DETEBMINED 


IN  THB 


SUPREME  COURT  OF  ILLINOIS.  ^^ 


Janb  Kaufman 

V. 

Thomas  Cook. 
PHled  at  Ottawa  May  15,  1885. 

1.  Specific  psbfobmance — of  a  verbal  promise  to  procure  title  and 
convey  land — Statute  of  Frauds — making  improvements  without  posses-- 
sion  under  the  contract.  A  penoix  obtained  a  lease  of  a  tract  of  land,  and 
put  his  niece  in  poesession  thereof,  under  a  verbal  promise  that  if  he  suc- 
ceeded in  acquiring  the  title  thereto  he  would  give  the  same  to  her.  She 
made  some  valuable  improvements  on  the  same,  but  it  was  held,  that  as  she 
did  not  enter  into  possession  under  the  agreement  to  convey,  being  a  mere 
tenant  at  sufferance,  the  Statute  of  Frauds,  which  was  interposed,  was  a  bar 
to  a  bill  to  compel  a  conveyance  from  the  promisor. 

2.  A  vendor  who,  for  a  valuable  consideration,  enters  into  a  verbal  con- 
tract for  the  sale  of  premises  to  which  he  has  no  title,  and  who  subsequently 
acquires  the  title,  will  be  bound  to  specifically  perform  his  contract  when  the 
purchaser  has  taken  possession  under  it,  and  made  valuable  improvements 
thereon, — ^but  not  where  he  had  no  title  when  the  possession  was  taken,  and 
his  promise  was  without  consideration. 

3.  The  possession  of  real  estate  must  be  taken  under  the  contract  of  pur- 
chase, «r  agreement  to  give  the  same,  to  take  the  case  out  of  the  Statute  of 
Frauds,  and  not  be  taken  as  a  mere  tenant.  The  entry  must  be  under  a 
binding  contract,  with  one  having  title  either  in  possession  or  expectancy. 
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4.  Tenancy  at  sufferance — what  so  regarded.  Where  one  having  no 
title  to  premises  leases  the  same  from  the  owner,  and  pnts  another  in  pos- 
session thereof  under  a  promise  to  give  to  the  latter  the  property  in  case  he 
can  acquire  the  title,  the  person  so  put  into  possession  will  occupy  the  posi- 
tion of  merely  a  tenant  at  sufferance  of  the  party  having  the  leasehold  interest. 

Appeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

Mr.  J.  C.  Pepper,  for  the  appellant : 

A  parol  gift  of  real  estate  will  be  enforced  whenever  the 
donee  has  taken  possession  and  made  valuable  and  lasting 
improvements  on  the  faith  of  the  gift.  Young  v.  Glendcnning, 
6  Watts,  509;  Mahon  v.  Baker,  26  Pa.  St.  519;  Ungley  v. 
Ungley,  L.  R.  4  Ch.  78 ;  Dnrkholder  v.  Ludcam,  30  Gratt.  255 ; 
Lobdell  V.  Lohdell,  36  N.  Y.  327 ;  Freeman  v.  Frcemxin,  43  id. 
35;  Bright  v.  Bright,  41  111.  97;  Kurtz  v.  Ilihner,  55  id.  214; 
Langgton  v.  Bates,  84  id.  524. 

Messrs.  Bassett  &  Wharton,  for  the  appellee : 

To  enforce  a  parol  contract  for  the  conveyance  of  real, 
estate,  the  evidence  must  be  clear,  certain  and  satisfactory. 
Wallace  v.  Rappleye,  103  111.  229 ;  Bailey  v.  Edmunds,  64  id. 
126;  Allen  v.  Webb,  id.  342;    HartweU  v.  Black,  48  id.  301. 

The  supposed  donor  could  not  give  what  he  did  not  have, 
and  a  promise  to  make  a  gift  of  something  thereafter  to  be 
bought,  being  by  parol,  could  not  be  enforced.  Cassell  v. 
Cansell,  104  111.  361 ;  Galloivay  v.  Garland,  id.  276;  Walton 
V.  Walton,  70  id.  142. 

Possession  was  not  taken  under  the  gift.  The  act  of  taking 
possession  must  be  such  as  can  not  be  referred  to  any  other 
title.  3  Washburn  on  Real  Prop.  236 ;  Fry  on  Specific  Per. 
176,  sec.  387. 

The  use  of  the  property  was  ample  compensation  for  the 
improvements.  Walton  v.  Walton,  70  111.  142;  Cassell  v. 
Cassell,  104  id.  361 ;  Bailey  v.  Edmunds,  64  id.  128. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  Jane  Kaufman,  in  the 
circuit  court  of  Mercer  county,  against  Thomas  Cook,  the 
appellee,  to  compel  the  latter  to  convey  certain  real  estate  in 
pursuance  of  an  alleged  parol  gift.  The  subject  of  the  con- 
troversy is  known  to  and  (designated  by  the  witnesses  as  the 
"Atcheson  property.'* 

The  bill  charges,  in  substance,  that  appellee,  who  is  the 
uncle  of  appellant,  and  without  children,  being  displeased 
with  the  treatment  the  latter  had  received  from  the  Stonier 
family,  who  were  related  to  appellee  by  marriage,  told  her  he 
would  "give  her  a  home;"  that  he  would,  for  the  time  being, 
rent  for  her  the  Atcheson  property,  which  was  shortly  after- 
wards to  be  sold,  and  if  he  could  buy  it  when  offered  for  sale 
he  would  deed  it  to  her  for  a  home  for  herself  and  children ; 
that  he  accordingly  did  rent  the  property,  subject  to  sale,  and 
left  a  bid  of  $800  for  it ;  that  he  got  the  property  at  his  bid 
of  $800,  and  obtained  the  title  thereto ;  that  he  put  the  com- 
plainant in  possession  of  the  property,  with  the  agreement 
that  it  should  be  hers  and  her  children's  forever,  if  he  got 
the  title;  that  she  went  into  possession  of  said  property, 
under  the  said  promise  and  agreement,  in  April,  1882,  and 
made  lasting  and  valuable  improvements  on  the  same,  under 
said  agreement  and  promise ;  that  she  had  the  inside  of  the 
house  altered,  at  an  expense  of  from  $25  to  $30,  built  a  stable 
at  an  expense  of  from  $30  to  $50,  built  and  repaired  fences 
at  an  expense  of  from  $15  to  $20,  put  a  porch  at  the  north 
end  of  the  house,  and  made  other  lasting  and  valuable  im- 
provements thereon,  and  has  resided  on  the  property  since 
April,  1882 ;  that  the  defendant  refuses  to  complete  his  gift 
by  deed,  and  is  trying  to  get  possession  of  the  property  and 
oust  her  therefrom.  The  court,  upon  the  hearing,  rendered 
a  decree  dismissing  the  bill,  and  the  present  appeal  is  from 
that  decree. 
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In  the  view  we  take  of  the  case,  it  is  not  important  to 
discuss  the  evidence  in  detail,  or  the  claim  that  there  is  a 
variance  between  it  and  the  allegations  of  the  bill.  It  may 
be  stated,  in  general  terms,  that  we  are  of  opinion  that  when 
the  testimony  is  considered  as  an  entirety,  in  the  light  of  the 
relations  of  the  parties  and  of  all  the  surrounding  circum- 
stances, about  which  there  is  no  controversy,  it  substantially 
sustains  the  bill. 

The  Statute  of  Frauds  having  been  interposed  by  the 
answer,  the  question  is  presented  whether  proof  of  the  facts 
alleged  in  the  bill  makes  out  a  case  of  equitable  cognizance 
not  falling  within  the  Statute  of  Frauds.  As  the  property 
in  question  was  not  purchased  by  appellee  until  in  May, — 
near  a  month  after  appellant  had  taken  possession  of  it, — 
it  follows  that  at  the  time  of  making  the  promise  relied  on, 
appellee  had  no  title  to  the  premises  whatever,  either  legal 
or  equitable,  and  this  was  well  known  to  appellant.  This 
being  so,  it  is  clear  the  entry  of  appellant  was  not  under  the 
title  which  she  now  seeks  to  obtain.  On  the  contrary,  it  was 
under  a  mere  license  from  one  having  a  chattel  interest,  only. 
The  leasehold  was  in  appellee,  and  appellant's  occupancy 
was  that  of  a  tenant  at  sufferance.  She  entered,  therefore, 
solely  upon  the  voluntary  promise  of  appellee  that  he  would, 
if  he  succeeded  in  acquiring  it,  convey  to  her  a  title  which 
he  did  not  possess,  or  even  have  a  promise  of.  Nor  did  his 
promise  to  appellant  impose  any  legal  obligation  on  him 
whatever  to  purchase  the  property  in  question.  Suppose  he 
had  withdrawn  his  bid  of  $800  for  the  property,  and  had  not 
bought  it  at  all,  it  will  not  be  pretended  appellant  could  have 
maintained  an  action  against  him  for  not  doing  so ;  and  yet 
she  unquestionably  could,  if  what  occurred  created  a  valid 
contract  between  them.  It  is  clear,  therefore,  appellant's 
entry  was  not  under  any  binding  contract  or  engagement 
with  one  having  title,  either  in  possession  or  expectancy,  with 
which  to  connect  her  subsequent  expenditures  on  account  of 
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improvementB,  so  as  to  take  the  case  out  of  the  statute.  We 
do  not  desire  to  be  understood  as  intimating,  much  less  hold- 
ing, that  a  vendor  who,  for  a  valuable  consideration,  enters 
into  a  verbal  contract  for  the  sale  of  premises  to  which  he 
has  no  title,  will  not,  on  subsequently  acquiring  the  title,  be 
bound  to  specifically  perfdrm  his  contract  where  the  pur- 
chaser has  taken  possession  under  it,  And  has  made  valuable 
improvements  thereon.  That  he  would  be  bound  to  do  so 
under  the  circumstances  stated,  we  have  no  doubt.  But  this 
is  not  a  case  of  that  kind.  Here,  the  promisor  not  only  had 
no  interest  in  possession  or  expectancy,  but  his  promise  was 
without  consideration,  and  the  entry  made  under  it  was  before 
anything  had  been  done  by  the  promisee  to  make  it  binding 
upon  him.  In  such  a  case  we  are  of  opinion  there  is  no 
ground  for  equitable  relief. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


AsAHEL  Gags 

V. 
Aj)LAI  T,  EWING, 

FiUd  at  Ottawa  May  15, 1885. 

1.  FoRiCEB  ADJUDICATION— c2t«wiirt«a I  of  bill  foT  reasons  not  affeciing 
the  merits — rtliether  a  bar  to  a  mibtiequent  suit.  The  dismissnl  of  a  bill  in 
chftDceTy  becanse  of  a  defect  therein,  Huch  as  a  failnre  to  allege  a  matter 
essential  to  the  jurisdiction  of  the  couil,  is  no  bar  to  a  second  bill  in  which 
snch  defect  is  cured  or  obviated  by  further  and  sufficient  allegations. 

2.  Thus,  where  the  owner  of  land  filed  a  bill  to  set  aside  a  tax  title  as  a 
cloud  on  his  title,  which  failed  to  show  that  the  land  was  in  the  possession 
of  the  complainant,  or  was  unimproved  and  unoccupied,  so  as  to  give  a  court 
of  equity  jurisdiction,  its  dismissal  by  the  court  is  no  bar  to  a  second  bill 
brought  for  the  same  purpose  by  a  purchaser  of  the  complainant  in  the  former 
bill,  purchasing  during  its  i>endency,  which  alleges  that  the  premises  are 
vacant  and  unoccupied. 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Thomas  A.  Moban,  Judge,  presiding. 

Mr.  Augustus  N.  Gage,  for  the  appellant : 

This  suit  was  brought  to  remove  as  a  cloud  upon  title  the 
tax  deed  held  by  appellant,  and  that  was  the  only  object  of 
the  suit.  This  court  has  repeatedly  held  that  chancery  has 
jurisdiction  for  such  purpose.  The  suit  at  bar  is  for  pre- 
cisely the  same  purpose,  and  none. other,  therefore  the  subject^ 
matter  and  the  grounds  for  relief  in  the  suit  of  Oage  v.  Abbott 
are  identical,  and  the  same  as  the  subject  matter  and  the 
grounds  for  relief  in  the  suit  at  bar,  Thomson  v.  Morris,  57- 
111.  333;  Theohgical  Seminary  v.  Gage^  103  id.  176;  Okling. 
V.  Luitjens,  22  id.  23. 

A  decree  or  order  dismissing  a  bill  upon  its  merits,  where 
there  is  no  direction  that  the  dismission  be  without  prejudice, 
is  conclusive  until  reversed,  and  is  a  good  plea  in  bar  to  a  new 
bill  for  the  same  matter.  2  Story's  Eq.  Jur.  sec.  1623 ;  Forte 
V.  Gibbe,  1  Gray,  412;  Garrick  v.Cliamberlain,  97  Dl.  620.   ' 

Messrs.  W.  G.  &  A.  T.  Ewing,  for  the  appellee: 

The  dismissal  of  a  bill  which  is  so  defective  as  to  show 
no  right  to  relief,  is  no  bar  to  a  second  showing  of  a  right. 
Emory  v.  Keighan,  88  111.  616. 

In  urging  a  former  adjudication  as  an  estoppel,  the  decree 
in  the  former  suit  must  be  as  beneficial  to  the  plaintiff  as  that 
which  might  be  obtained  in  the  second  suit.  1  Daniell's  Ch.. 
Prao.  661,  633,  660. 

A  judgment  upon  a  demurrer  for  a  defect  in  the  pleadings' 
will  not  bar  another  action  for  the  same  cause.  Vallanding- 
ham  V.  Ryan,  17  111.  25. 

When,  by  a  defect  in  pleading,  the  merits  of  an  action  or 
defence  were  not  presented,  a  plea  of  former  recovery  will  not 
be  a  bar  to  a  second  action.  VaUandingham  v.  Ryan,  17 
111.  25. 
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If  the  facts  stated  in  a  count  being  admitted  or  proved  will 
not  entitle  the  plaintiff  to  a  judgment,  a  judgment  for  the 
defendant  would  not  bar  the  plaintiff  from  suing  ngain  on  the 
same  contract.  Smalley  y.  Edey,  19  111.  207;  3  Greenleaf 
on  Evidence,  sees.  35,  36 ;  2  Phillips  on  Evidence,  chap.  2, 
sec.  2 ;  1  Chitty's  Pleading,  19S. 

Judgment  for  defendant  in  ejectment,  where  it  appeared 
at  the  commencement  of  the  suit  that  the  defendant  was  not 
in  possession,  will  be  no  bar  to  another  suit.  Oetgen  v.  /2o«s, 
64  111.  81. 

Bigelow,  in  his  work  on  Estoppel,  (2d  ed.  page  21,)  says: 
"Further,  a  judgment,  in  order  to  work  an  estoppel  to  another 
litigation,  must  have  been  rendered  upon  the  merits.  If  the 
cause  were  dismissed  upon  some  preliminary  issue,  as,  upon 
a  plea  in  abatement,  the  parties  are  at  liberty  to  raise  the 
main  issue  again,  in  any  form  they  choose.  *  ♦  ♦  Judg- 
ment proceeds  upon  the  merits  when  the  original  cause  of 
action  is  decided  upon." 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

This  was  a  bill  in  equity,  by  appellee,  against  appellant,  to 
remove  two  tax  deeds  as  clouds  upon  his  title,  upon  grounds 
sufficiently  set  forth  in  the  bill.  Appellant  filed  two  pleas, 
the  first  setting  up  that  the  lajid  mentioned  in  the  bill  was 
unimproved  and  unoccupied  at  the  time  of  filing  the  bill, 
and  that,  because  thereof,  appellee  had  a  complete  remedy 
at  law  in  an  action  of  ejectment;  and  the  second  setting 
up,  that  the  complainant  purchased  the  property  in  question 
during  the  pendency  of  a  bill  in  equity  filed  by  his  grantor, 
against  the  appellant,  for  the  same  purpose  as  the  present 
bill,  that  the  former  cause  was  brought  to  isfiue,  and  the  bill 
dismissed  for  want  of  equity,  and  such  former  adjudication 
is  set  up  in  bar  of  this  suit.  These  pleas  having  been  set 
down  for  argument,  were  overruled  by  the  circuit  court,  and 
2—114  III. 
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appellant  electing  to  stand  upon  his  pleas,  a  final  decree  was 
entered  in  favor  of  appellee.  On  appeal  to  this  court,  we  held 
the  circuit  court  properly  overruled  the  first  plea,  but  that 
it  erred  in  overruling  the  second  plea,  and  we  remanded  the 
cause  to  the  circuit  court  for  further  proceedings  consistent 
with  that  opinion.  {Garje  v.  Ewing,  107  111.  11.)  After  the 
cause  was  remanded,  replication  was  filed,  and  subsequently 
the  cause  was  heard  on  bill,  answer,  proofs,  etc.,  and  the 
court  decreed  in  conformity  with  the  praj^er  of  the  bill,  and 
this  record  is  brought  before  us  by  appeal  from  that  decree. 
It  appears  that  in  this  bill  there  is  an  allegation  that  the 
premises  are  unimproved  and  unoccupied,  while  in  the  bill 
set  up  in  the  second  plea  that  allegation  is  wholly  wanting ; 
and  the  only  question  discussed  upon  this  record  is,  whether, 
in  the  absence  of  that  allegation,  the  suit  set  up  in  the  second 
plea  is  a  bar  to  the  present  suit.  Our  answer  must  be  in  the 
negative.  When  the  suit  set  up  in  the  second  plea  was  before 
us,  {Garje  v.  Abbott,  99  111.  366,)  we  held  that  because  the  bill 
failed  to  show  that  the  complainant  was  in  possession,  or  that 
the  premises  were  unimproved  and  unoccupied,  the  decree  of 
the  circuit  court  granting  the  relief  prayed  for,  was  errone- 
ous,— that  one  or  the  other  of  these  allegations  was  essential 
to  give  the  court  jurisdiction.  That  bill  not  having  been 
subsequently  amended,  but  dismissed  in  conformity  with  our 
ruling,  the  decree  therein  can  not  be  urged  in  bar  of  the 
relief  sought  by  this  bill.  It  contains  the  precise  allegation 
because  of  the  absence  of  which  that  bill  was  held  to  be  de- 
fective. The  dismissal  of  a  bill  because  of  some  defect  pre- 
cluding relief,  is  no  bar  to  a  second  bill  in  which  such  defect 
is  cured,  notwithstanding  in  other  respects  the  material  alle- 
gations are  the  same.  Emory  v.  Keighan  et  al,  88  111.  516; 
1  Danieirs  Chaacery  Practice,  (Perkins'  ed.)  660. 

The  decree  below  is  affirmed. 

Decree  qffirnied. 
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EUiEN  E.  Stevenson 

V. 

Edwin  A.  Crapnell  et  al. 

Filed  at  Otlatra  May  15,  188S. 

1.  "Escnovr—ejr^cl  of  delivery  io  the  granlee.  There  cnn  not  be  a  deliv- 
ery of  a  deed  to  the  grantee  in  escrow.  Such  delivery  makes  the  deed  an 
absolute  one  to  the  grantee. 

2.  Statute  of  VBAWS—reserving  a  verbal  Iruat  by  a  grantor.  An 
exprens  trust  between  the  grantor  and  grantee  of  Innd,  that  the  grantee  is  to 
hold  the  land  in  trust  for  the  grantor,  or  is  to  reconvey  to  him  in  a  certain 
contingency,  is  invalid,  under  the  Statute  of  Frauds,  unless  evidenced  by 
some  writing  signed  by  the  grantee. 

3.  Resulting  trust — when  it  arises.  Where  thei-e  is  an  exjiresH  trust, 
there  can  not  be  a  resulting  or  implied  trust;  and  in  case  of  a  voluntary  con- 
veyance, no  resulting  trust  con  arise  in  favor  of  the  grantor. 

Wbit  op  Erkor  to  the  Circuit  Court  of  Mercer  county ;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Mr.  J.  C.  Pepper,  for  the  plaintiflF  in  error. 

Messrs.  Bassett  &  Wharton,  for  the  defendants  in  error. 

Mr.  Jus'ncE  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  partition  of  certain  lands  described  in 
the  bill,  filed  June  30,  18S3,  by  Edwin  A.  Crapnell,  against 
Ellen  E.  Stevenson  and  Emily  J.  Noble.  The  bill  states  that 
William  B.  Crapnell  died  December  15,  1881,  seized  of  the 
lands,  leaving  complainant,  his  brother,  and  the  defendants, 
his  sister  and  niece,  his  sole  heirs  at  law,  and  entitled  each 
to  one-third  of  the  land.  The  defendants  filed  a  joint  answer, 
setting  up  the  facts  stated  in  the  following  bill.  Ellen  R. 
Stevenson  had  before,  on  March  7,  1883,  filed  her  bill  against 
Edwin  A.  Crapnell  and  Emily  J.  Noble,  in  which  she  stated 
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that  previously  to  June  29,  1S77,  she,  and  her  brother,  Wil- 
liam B.  Crapnell,  and  Emily  J.  Noble,  were  unmarried  people, 
and  had  never  left  their  home  they  had  had  with  their  parents ; 
that  on  said  29th  of  June  she  was  about  to  be  married  and 
go  to  the  State  of  Texas,  and  thought  she  might  never  return 
to  live  at  the  old  home,  and  desiring,  if  she  never  returned, 
that  her  brother,  William  B.,  should  have  the  old  farm  and 
home,  she  made  to  him  a  deed  of  one  hundred  and  twenty 
acres  of  the  land  which  is  described  in  this  bill  for  partition  ;  j 
that  the  understanding  and  agreement  between  her  brother  ^ 
and  herself  was,  that  if  she  never  returned  he  was  to  own 
and  hold  the  land,  but  if  she  returned  from  Texas  to  live  at 
the  old  home,  he  was  to  give  up  the  land  and  deed  to  her, 
and  it  was  to  remain  her  property ;  that  no  consideration  was 
ever  paid  for  the  land ;  that  shortly  after  making  the  deed 
she  was  married  and  went  to  Texas,  and  resided  there  until 
in  July,  1S78,  when  she  returned  to  Illinois  and  to  the  old 
homestead,  where  she  resided  with  her  brother,  William  B., 
until  his  death,  in  December,  1881.  The  bill  prayed  for  a 
decree  for  $1500,  the  consideration  named  in  the  deed,  and 
that  it  be  made  a  lien  on  the  land.  That  bill  became  a 
cross-bill  to  the  present  bill  for  partition,  by  consolidation. 
The  answer  of  Edwin  A.  Crapnell  denies  the  allegation  that 
William  B.  Crapnell  had  not  paid  for  the  land,  and  sets  up 
the  Statutes  of  Frauds  and  of  Limitations,  and  laches. 

The  placing  of  the  deed  of  Ellen  R.  Stevenson  to  William 
B.  Crapnell  in  the  hands  of  the  latter,  upon  the  condition 
that  the  deed  was  to  take  eflfect  only  in  case  the  grantor 
remained  in  Texas,  and  that  if  she  returned,  the  deed  was  to 
be  delivered  back  to  her  and  be  of  no  force,  was  a  delivery 
of  the  deed  in  escrow,  and  it  is  the  well  settled  rule  of  law 
that  there  can  not  be  delivery  of  a  deed  to  the  grantee  as  an 
escrow, — that  such  delivery  makes  the  deed  an  absoli^tfiJQiifi 
to  the  f];rantee.  Neely  v.  Lewis,  5  Gilm.  31 ;  3  Washburn  on 
Eeal  Prop.  267,  and  cases  cited  in  notes. 
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Whatever  of  condition  or  understanding  there  was  as  to 
William  B.  Crapnell  holding  the  deed  or  land,  was  verbal, 
only,  and  so  far  as  there  might  be  supposed  to  arise  therefrom 
any  trust,  it  was  an  express  trust,  which  would  be  invalid  be- 
cause of  not  being  manifested  by  some  writing,  signed  by  the 
party  declaring  the  trust.  (Rev.  Stat.  1874,  chap.  59,  sec.  9.) 
Where  there  is  an  express  trust,  there  can  not  be  a  resulting 
or  implied  trust.  (Kingsbury  v.  Burnsidey  58  111.  310.)  A 
voluntary  conveyance  can  not  be  held  to  create  a  resulting 
trust  for  the  grantor.     Jackson  v.  Cleveland,  15  Mich.  94. 

There  was  no  purchase  of  the  land  by  the  grantee, — no 
agreement  by  him  to  pay  anything  for  the  land, — and  there 
was  no  indebtedness  for  it  on  his  part,  and  thus  there  can 
not  be  any  vendor's  lien. 

The  decree  of  the  circuit  court  ordering  partition  and  dis- 
missing the  cross-bill,  must  be  affirmed. 

Decree  affirmed. 


Elmer  W.  Adkinson 

r. 
Thomas  Gahan  et  al. 

Filed  at  Oltatra  May  15,  1885, 

1.  Appeal — right  of  parties  to  diamisa  an  appeal  by  agreement.  The 
AppellADt  in  this  court  may  dismiss  his  appeal  at  his  own  costs,  when  the  suit 
brought  by  him  is  not  one  to  enforce  a  public  right. 

2.  In  this  case  the  appeUant  filed  his  bill  in  equity  as  a  citizen  and  tax- 
payer of  the  town  of  Lake,  to  restrain  the  trustees  of  the  town  from  making 
payment  to  one  of  their  number,  the  supervisor  of  the  town,  of  two  per  cent 
on  all  moneys  coming  into  his  hands  for  the  fiscal  year  1884-85,  which  was 
dismissed  on  demurrer,  and  he  brought  the  case  to  this  court  by  appeal,  and 
during  the  pendency  of  the  appeal  moved  the  court  to  dismiss  the  samo,  on 
stipnlation  of  the  parties  that  it  should  be  dismissed,  and  the  motion  was 
allowed. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
M.  F.  TuLEY,  Judge,  presiding. 

This  was  a  bill  in  equity,  filed  by  the  complainant,  as  a 
citizen  and  tax-payer  of  the  municipality,  to  restrain  the 
defendants,  as  trustees  of  the  town  of  Lake,  from  making 
payment  to  one  of  their  number,  Thomas  Gahan,  the  super- 
visor of  the  town  of  Lake,  pursuant  to  the  following  resolu- 
tion :  *' Resolved,  that  the  treasurer  of  the  town  of  Lake  be 
and  he  is  hereby  allowed  two  per  cent  on  all  moneys  coming 
into  his  hands  during  the  fiscal  year  1884-85,  and  that  he 
report  to  this  board,  monthly,  the  receipts  and  disbursements 
on  hand,  less  commissions." 

The  bill  showed  that  the  town  of  Lake  is  a  municipal  cor- 
poration, incorporated  under  an  act  of  the  General  Assembly 
entitled  "An  act  to  revise  the  charter  of  the  town  of  Lake, 
in  the  county  of  Cook,"  approved  March  26,  1869,  (Private 
Laws  of  1869,  vol.  4,  p.  324,)  and  as  changed  and  amended 
by  the  constitution  of  the  State,  adopted  in  1870,  and  the 
several  acts  of  the  legislature  which  apply  to  said  town  of 
Lake,  and  are  amendatory  of  its  charter.  The  court  below 
sustained  a  demurrer  to  the  bill,  and  dismissed  the  same, 
and  as  the  case  involved  a  construction  of  section  11,  of  arti- 
cle 10,  of  the  constitution,  and  the  validity  of  the  act  of  1869, 
an  appeal  was  taken  directly  to  this  court. 

Mr.  Elmeb  W.  Adkinson,  pro  se. 

Mr.  J.  B.  Thomas,  and  Messrs.  A.  H.  &  J.  L.  Veeder,  for 
the  appellees. 

Per  Curiam  :  Upon  motion  of  the  appellant,  supported  by 
a  stipulation  signed  by  the  parties  to  the  record,  this  appeal 
is  dismissed  at  the  costs  of  the  appellant.  Since  the  motion 
and  stipulation  were  filed,  an  affidavit  of  certain  citizens  of 
the  town  of  Lake  who  are  interested  in  the  questions  involved 
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in  the  litigation,  has  been  filed  in  opposition,  and  we  are 
asked,  therein,  to  deny  the  motion.  The  affidavit  states  that 
the  stipulation  to  dismiss  is  the  result  of  a  collusive  and 
fraudulent  agreement  between  the  parties. 

It  must  be  l)orne  in  mind  this  is  not  a  suit  to  enforce 
public  rights,  but  one  in  whiclf  the  rights  of  private  parties 
(i.  e.,  those  to  the  record,)  are  alone  concerned.  The  interest 
of  the  public  is  purely  incidental, — an  interest  in  the  settle- 
ment of  a  legal  principle, — just  as  may  happen  in  any  suit 
between  private  parties.  But  in  all  such  cases  any  other 
party  is  at  liberty  to  commence  a  suit  and  litigate  the  same 
question,  if  the  suit  first  brought  be  dismissed  before  it  is 
there  settled.  No  one  but  the  parties  to  the  suit  is  liable  for 
the  payment  of  the  costs,  or  directly  aifected  by  the  result  of 
the  dismissal.  Suppose  we  were  to  overrule  the  motion,  who 
is  responsible  for  the  additional  costs  that  may  be  incurred? 
No  indemnity  is  given,  or  could  legally  be  required  to  be  given, 
the  appellant,  against  the  additional  costs.  We  are  aware 
of  no  practice  by  which  a  party  can  be  compelled  to  continue 
the  prosecution  of  a  private  suit  against  his  will  and  at  his 
own  expense.  If,  while  the  suit  was  pending,  it  had  been 
alleged  and  proved  that  the  suit  was  collusive,  we  would  have 
dismissed  it,  promptly,  out  of  court.  But  ceasing  to  prose- 
cute an  appeal, — ceasing  to  ask  the  aid  of  a  court, — is  a 
different  thing. 

Any  party  who  wishes  to  re-litigate  the  questions  involved 
in  this  record  is  at  perfect  liberty  to  do  so.  No  one  was 
under  obligation  to  await  the  issue  of  this  litigation  for  a  set- 
tlement of  those  issues,  and  no  one  has  any  vested  right  in 
the  appeal  of  the  appellant. 

The  appeal  is  dismissed. 

Appeal  dismissed. 
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Michael  Sullivan 
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The  People  of  the  State  of  Illinois. 
Filed  at  Ottawa  May  15,  1886. 

1.  CriminaI/  law— o/  the  venue— tntjfflciency  of  proof.  On  a  trinl  for 
robbery,  while  no  witness  testified  directly  thnt  the  offence  wns  committed  in 
Peoria  county,  but  the  eyidence  showed  that  it  was  committed  on  W.  street, 
in  Peoria,  Illinois,  it  was  held^  that  this  was  sufficient  to  show  the  offence 
was  committed  in  Peoria  county,  Illinois. 

2.  Same — accused  aa  a  mtnesa  in  hia  otrn  behalf— of  the  consideration 
to  be  given  to  hia  testimony— teats  of  credibility,  etc.  On  the  trial  of  two 
persons  on  the  charge  of  robbery,  two  witnesses  testified  in  behalf  of  the 
prosecution,  and  the  two  defendants  testified  in  their  own  behalf,  the  four 
being  present  at  the  time  of  the  alleged  robbery.  The  court  instrnctod  the 
jury,  as  to  each  defendant,  "that  while  the  defendant  is  by  law  a  competent 
witness  in  his  own  behalf,  yet  his  credibility,  and  the  weight  to  be  given  to 
his  testimony,  are  matters  exclusively  for  the  jury  to  pass  upon;  and  while 
they  should  not  disregard  his  testimony  through  mere  caprice,  yet  the  jury  are 
not  bound  to  believe  him,  nor  are  they  bound  to  treat  his  testimony  the  same 
as  the  testimony  of  other  witnesses,  but  they  may  take  into  consideration  the 
fact  that  he  is  the  defendant,  and  his  interest  in  the  result  of  the  case,  as 
such,  and  give  his  testimony  such  weight  ns,  uuder  all  the  facts  and  circum- 
stances in  evidence  in  the  case,  they  may  think  it  is  entitled  to:"  Held,  that 
the  instruction  was  erroneous  in  telling  the  jury  they  were  uuder  no  obliga- 
tion to  ti'eat  the  defendant's  evidence  the  same  as  the  testimony  of  other 
witnesses. 

3.  In  a  criminal  prosecution,  the  accused,  as  a  witness  in  his  own  behalf, 
differs  from  other  witnesses  only  in  the  fact  that  he  is  the  defendant,  charged 
and  being  tried  for  crime,  which  may  be  taken  into  consideration  by  the  jury 
in  passing  on  his  credibility.  But  his  testimony  must  be  treated  the  same  as 
any  other  witness. 

4.  In  such  case,  the  interest  of  the  accused  in  the  matter  of  the  prosecu- 
tion, and  his  desire  to  shield  himself  from  punishment,  may  properly  be 
considered  by  the  jury  in  passing  upon  his  credibility,  and  his  evidence  may 
be  subjected  to  all  the  tests  resorted  to  in  order  to  elicit  truth  from  an  un- 
willing witness;  but  where  the  evidence  has  undergone  all  these  tests,  then 
it  is  to  be  treated  the  same  afi  the  evidence  of  other  witnesses. 


Writ  of  Error  to  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  N.  M.  Laws,  Judge,  presiding. 
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Mr.  Daniel  R.  Sheen,  for  the  plaintiff  in  error : 

The  fourth  instiniction  given  for  the  People  tells  the  jury 
that  while  they  have  no  right  to  disregard  the  testimony  of 
defendant  through  mere  caprice,  they  are  not  bound  to  believe 
him,  nor  to  treat  his  testimony  the  same  as  that  of  other 
witnesses.  This  instruction  goes  further  than  any  yet  sanc- 
tioned by  this  court,  and  if  it  embodies  the  law,  the  presump- 
tion of  innocence  is  supplanted  by  one  of  guilt,  and  while  the 
jury  can  not  disregard  testimony  through  mere  caprice,  they 
may  disregard  it  on  account  of  the  interest  of  the  witness. 
His  credibility  is  to  be  tested  as  that  of  any  other  witness. 
Chambers  v.  People,  105  111.  410;  Iliggins  v.  People,  98  id. 
519;  BuLliner  v.  People,  95  id.  396;  Creed  v.  People,  81  id. 
569;  Hlrschman  v.  People,  101  id.  568. 

It  is  not  suflBcient  that  the  instructions  given  for  the  de- 
fendant upon  the  same  point,  state  the  law  correctly.  The 
jury  would  have  as  much  right  to  follow  one  instruction  as 
the  other.     Steinmeyer  v.  People,  95  111.  390. 

Proof  of  the  venue  was  easy,  and  a  failure  to  prove  it,  fatal 
to  the  conviction.  Sutler  v.  People,  59  111.  6S ;  Jackson  v. 
People,  40  id.  405. 

Mr.  J.  M.  Neihaus,  and  Mr.  George  Hunt,  Attorney  Gen- 
eral, for  the  People : 

The  fourth  of  the  People's  instructions  diflfers  materially 
from  the  one  condemned  in  Chambers  v.  People,  105  111.  410. 
The  jury,  being  the  judges  of  the  credibility  of  the  witnesses, 
were  not  bound  to  believe  the  testimony  of  this  or  any  other 
witness  any  further  than  such  testimony,  when  tested  by  the 
rules  of  evidence,  commended  itself  to  them  as  true,  and  it 
was  not  error  to  so  instruct  the  jury.  Hirschman  v.  People, 
101  111.  568 ;  Gaineij  v.  Peojyle,  97  id.  270. 

No  question  was  raised  as  to  the  venue,  in  the  court  below. 
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Mr.  Justice  Craio  delivered  the  opinion  of  the  Court : 

Michael  Sullivan,  the  plaintiff  in  error,  was  indicted  in 
Peoria  county,  jointly  with  Frank  Schroeder  and  Thomas 
Smith,  for  robbery  of  a  watch  from  Peter  Miller,  on  Novem- 
ber 23,  18S4.  Schroeder  obtained  a  separate  trial.  Smith 
and  Sullivan  were  tried  together,  and  the  jury  acquitted  Smith, 
but  convicted  Sullivan,  and  he  sued  out  this  writ  of  error. 

Whether  Sullivan  was  guilty  of  the  crime  for  which  he  was 
indicted,  was  a  question  purely  for  the  determination  of  the 
jury,  and  had  the  instructions  of  the  court  conformed  to  the 
law,  so  that  it  could  be  seen  that  defendant  had  received  a 
fair  and  impartial  trial,  we  would  not  regard  it  our  duty  to 
disturb  the  judgment.  But  we  are  not  satisfied  that  the  in- 
structions given  on  behalf  of  the  People  presented  the  law 
involved  in  the  case  fairly  before  the  jury.  The  fourth  in- 
struction given  for  the  People  was  as  follows : 

"The  court  further  instructs  you,  as  to  each  defendant,  that 
while  the  defendant  is  by  law  a  competent  witness  in  his  own 
behalf,  in  this  case,  yet  his  credibility,  and  the  weight  to  be 
given  to  his  testimony,  are  matters  exclusively  for  the  jury  to 
pass  upon ;  and  while  they  should  not  disregard  his  testimony 
through  mere  caprice,  yet  the  jury  are  not  bound  to  believe 
him,  nor  are  they  bound  to  treat  his  testimony  the  same  as 
the  testimony  of  other  witnesses,  but  they  may  take  into  con- 
sideration the  fact  that  he  is  the  defendant,  and  his  interest 
in  the  result  of  the  case,  as  such,  and  give  his  testimony  such 
weight  as,  under  all  the  facts  and  circumstances  in  evidence 
in  the  case,  they  may  think  it  is  entitled  to." 

Four  witnesses  were  sworn,  and  testified  in  the  case  before 
the  jury.  Miller,  who  claimed  to  have  been  robbed,  and 
Logan,  one  of  the  four  young  men  who  were  alleged  to  have 
been  with  the  defendants  and  connected  with  the  crime,  testi- 
fied in  behalf  of  the  People,  while  the  two  defendants  testified 
in  their  own  behalf.     It  will  thus  be  seen  the  two  witnesses 
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for  the  People,  and  the  two  defendants  who  testified  in  their 
own  behalf,  were  all  present  when  the  alleged  crime  was  com- 
mitted, and  all  had  the  same  knowledge  of  the  facts  as  they 
occurred.  It  was  therefore  a  matter  of  the  highest  import- 
ance, so  far  as  the  rights  of  the  defendants  were  concerned, 
that  the  jury  should  be  correctly  instructed  in  reference  to 
the  weight  to  be  given  to  the  evidence  of  the  dcffendants,  as 
it  is  plain,  if  the  jury  were  led  to  believe,  by  the  instructions 
of  the  court,  that  the  evidence  of  the  defendants  was  not  to 
be  regarded  in  the  same  way  as  that  of  other  witnesses,  little 
or .  no  regard  would  be  given  such  evidence,  and  conviction 
would  follow  as  a  matter  of  course.  As  will  be  observed, 
the  fourth  instruction,  supra,  informs  the  jury  in  plain  words 
that  they  are  under  no  obligation  to  treat  the  evidence  of  the 
defendants  the  same  as  the  testimony  of  other  witnesses.  An 
instruction  of  this  character  was  condemned  in  Chambers  v. 
The  People,  105  111.  409,  where  it  was  held  that  the  accused, 
as  a  witness,  differs  from  other  witnesses  only  in  the  fact  that 
he  is  the  defendant,  charged  and  being  tried  for  crime,  which 
may  be  taken  into  consideration  by  the  jury  in  passing  on 
his  credibility,  but  his  testimony  must  be  treated  the  same  as 
that  of  any  other  witness.  The  case  seems  to  be  directly  in 
point,  and  conclusive  of  the  instruction.  Where  a  defendant 
testifies  in  his  own  behalf,  his  interest  in  the  case, — his  desire 
to  shield  himself  from  punishment, — may  properly  be  con- 
sidered by  the  jury  in  passing  upon  his  credibility,  and  the 
evidence  may  be  subjected  to  all  the  tests  resorted  to,  in  order 
to  elicit  truth  from  an  interested  witness ;  but  when  the  evi- 
dence has  undergone  all  of  these  tests,  then  it  is  to  be  treated 
the  same  as  the  evidence  of  other  witnesses.  The  instruction, 
under  the  evidence  before  the  jury,  was  calculated  to  mis- 
lead, and  probably  did  mislead,  the  jury. 

It  is  also  claimed  the  evidence  did  not  show  that  the  alleged 
crime  was  committed  in  Peoria  county,,  and  upon  this  ground 
the  judgment  is  erroneous.     No  witness  testified  directly  that 
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the  offence  was  committed  in  Peoria  county,  but  the  evidence 
is  that  the  offence  was  committed  on  Washington  street,  in 
Peoria,  Illinois.  If  the  offence  was  committed  in  Peoria,  Illi- 
nois, as  Peoria  is  in  Peoria  county,  the  venue  was  sufficiently 
proven. 

Other  questions  have  been  raised,  but  it  will  not  be  neces- 
sary to  consider  them. 

We  are  of  opinion  that  the  court  erred  in  giving  the  fourth 
instruction  for  the  People,  and  for  this  error  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Ola  '  9l| 

Patrick  McGinnis  et  al. 

Filed  at  Oltaxca  May  15,  1885, 

1.  Contract — right  to  rescind  for  refusal  to  comply  \pith  terma  except 
upon  new  conditions.  Where  a  parchaser  of  a  lot  of  com  to  be  delivered  to 
him  at  a  future  time,  agrees,  as  a  part  of  the  contract  of  sale,  to  make  such 
advances  from  time  to  time  as  the  seller  may  require,  if  the  purchaser  refuses 
to  make  an  advance  when  demanded,  except  upon  condition  that  the  vendor 
shall  give  his  note  for  the  amount,  the  seller  may  rescind  the  contract,  and 
refuse  to  deliver  the  corn. 

2.  Same— ci«<oni,  usage— how  far  admissible  to  explain  or  vary  terma 
of  contract.  Where  a  commercial  contract  is  in  any  respect  ambiguous,  a 
particular  custom  or  usage  of  trade  known  to  the  parties,  or  which,  under  the 
circumstances,  they  are  presumed  to  know,  or  any  previous  course  of  dealing 
between  them  that  will  have  a  tendency  to  disclose  the  real  intention  of  the 
parties,  and  to  aid  the  court  in  arriving  at  the  true  construction  of  the  con- 
tract, is  admissible  in  evidence. 

3.  Evidence  of  a  particular  custom  or  usage  of  trade  is  also  admissible, 
for  the  purpose  of  engrafting,  as  it  were,  new  terms  into  a  contract,  subject, 
however,  to  the  qualification  that  such  terms  are  not  expressly  or  impliedly 
excluded  by  the  express  agreement.  To  have  this  etfect  the  custom  or  usage 
must  be  reasonable,  and  not  in  conflict  with  any  general  rule  of  law. 
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4.  Bnt  it  is  uot  admissible  to  prove  a  custom  or  usage  the  effect  of  'which 
will  be  to  add  to  an  express  agreement  a  condition  or  limitation  which  is 
repngnant  to  or  inconsistent  with  the  agreement  itself.  Such  evidence  is 
never  admitted  to  vary  or  contradict,  either  expressly  or  by  implication,  the 
teims  of  an  agreement,  written  or  verbal. 

5.  In  February  a  person  agreed  to  sell  to  another  a  quantity  of  com  at  a 
stipulated  price  per  bushel,  to  be  delivered  in  the  months  of  August  and  Sep- 
tember following,  and  the  purchaser,  as  a  part  of  the  same  agreement,  prom- 
ised  to  make  advances  on  the  contract  to  the  seller  of  what  money  he  might, 
from  time  to  time,  require.  It  was  held,  in  a  suit  upon  the  contract  brought 
by  the  purchaser  for  non- delivery  of  the  com,  that  evidence  that  a  custom  or 
usage  prevailed  requiring  the  vendor  to  give  to  the  vendee  his  note  upon 
receiving  any  such  advances,  was  not  admissible  in  behalf  of  the  plaintiff,  as 
it  was  inconsistent  with  the  express  contract. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
LaSalle  county  ;  the  Hon.  George  W.  Stipp,  Judge,  presiding. 

fessrs.  Bull,  Strawn  &  Ruger,  for  the  appellants: 

On  entering  into  a  commercial  contract,  it  is  presumed  that 
the  parties  made  it  in  view  of  the  known  usage  and  custom 
which  relates  to  that  branch  of  trade.  Insurance  Co.  v.  Ad- 
vance Co,  80  111.  549;  Doane  v.  Dunham,  79  id.  131. 

A  person  dealing  in  a  particular  market  must  be  taken  to 
deal  according  to  the  known,  general  and  uniform  custom  or 
usage  of  that  market.  Bailey  v.  Bensley,  87  111.  556 ;  Penn- 
eylvania  Co.  v.  Stoelke,  104  id.  201. 

This  is  true  unless  the  custom  is  inconsistent  with  and 
directly  opposed  to  the  express  terms  of  the  contract.  Cus- 
tom may  even  give  the  contract  a  different  interpretation 
than  would  otherwise  be  given  to  its  clearly  expressed  terms. 
Insurance  Co.  v.  Favorite,  46  111.  263. 

The  contract  is  presumed  to  have  been  made  in  reference 
to  existing  usage  or  custom  relating  to  the  grain  trade,  and 
it  was  competent  to  resort  to  such  usage  to  ascertain  and  fix 
the  terms  of  the  contract.     Lonergan  v.  Stewart,  55  111.  44. 
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That  the  custom  of  requiring  notes  for  advances  was  general 
and  universal,  and  therefore  well  known  in  this  market,  we 
ojffered  to  show,  but  were  not  permitted.  We  think  this  proof 
was  proper  and  competent.  1  Powell  on  Contracts,  272,  273, 
3S4;  2  id.  41;  Chitty  on  Contracts,  112;  Insurance  Co.  v. 
Advance  Co.  80  111.  549. 

Unless  making  advances  was  a  condition  precedent,  a  fail- 
ure to  make  the  same  furnished  no  ground  for  rescinding,  but 
gave  only  a  right  of  action.  McKee  v.  Ritter,  6  Gilm.  315; 
Bairiiso  v.  Madan,  2  Johns.  145 ;  2  Parsons  on  Contracts, 
677. 

Messrs.  Dunoan  &  O'Connor,  for  the  appellees ; 

Every  element  of  this  contract  was  expressed,  and  no  neces- 
sity existed  for  invoking  any  of  the  rules  of  law  or  customs 
of  business  for  the  interpretation  of  ambiguous  features,  or 
supplying  omitted  details.  The  promise  to  deliver  corn  was 
dependent  upon  the  promise  to  make  advances,  and  a  refusal 
to  make  advances  authorized  the  vendor  to  rescind. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  16th  of  February,  1881,  Patrick  McGinnis,  the  ap- 
pellee,  sold  to  the  appellants,  Herbert  S.  Gilbert  &  Co.,  seven 
thousand  bushels  of  com,  at  thirty-nine  cents  per  bushel,  to 
be  delivered  in  the  months  of  August  and  September  follow- 
ing. As  a  part  of  the  same  agreement  the  appellants  prom- 
ised to  make  advances  on  the  contract  to  appellee  of  what 
money  he  might,  from  time  to  time,  require.  A  short  time 
after  the  making  of  this  agreement,  appellee  called  on  the 
appellants,  at  their  business  house  in  Ottawa,  and  requested 
an  advance  on  the  contract,  as  per  agreement.  The  clerk  in 
charge  of  their  business  told  him  he  could  have  the  money, 
and  commenced  writing  a  note  for  the  amount,  whereupon 
appellee  stated  to  the  clerk  he  would  not  sign  a  note,  remark- 
ing, in  effect,  that  if  he  wanted  to  obtain  money  in  that  way 
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lie  could  get  it  from  the  bank.  Appellants  refused  to  make 
(be  required  advance  unless  appellee  would  give  bis  note  for 
ibe  amount.  Tbis  be  declined  to  do,  and  informed  tbe  clerk 
at  tbe  time  be  would  not  let  appellants  bave  tbe  com.  Tbe 
com  not  baving  been  delivered  witbin  tbe  time  specified  in 
tbe  agreement,  tbe  appellants,  on  tbe  3d  day  of  October,  1881, 
commenced  an  action  of  assumpsit,  against  appellee,  in  tbe 
circuit  court  of  La  Salle  county,  to  recover  damages  for  tbe 
non-delivery  of  tbe  com,  wbicb  resulted  in  a  judgment  in 
favor  of  tbe  defendant,  for  costs.  Tbis  judgment  baving  been 
affirmed  by  tbe  Appellate  Court  for  tbe  Second  District,  tbe 
plaintiffs  appealed  to  tbis  court. 

On  tbe  trial  the  plaintiffs  offered  to  sbow  tbere  was  a 
general  custom  among  grain  merchants  to  take  notes  from 
tbe  seller  for  tbe  amount  of  advances  made  under  contracts 
for  tbe  sale  of  grain,  like  tbe  one  in  question.  Tbey  also 
proposed  to  prove  that  on  previous  occasions  tbere  bad  been 
contracts  and  dealings  similar  in  character  to  tbe  one  sued 
upon,  and  that  the  manner  of  dealing  between  tbe  parties  was, 
when  an  advance  was  made,  memoranda  or  notes  should  be 
taken  for  tbe  money  advanced.  Tbe  court  declined  to  admit 
evidence  to  the  jury  in  support  of  either  of  these  positions, 
and  tbe  raling  of  tbe  court  in  tbis  respect  presents  the  only 
question  for  determination.  The  same  question  is  raised  by 
certain  refused  instructions  asked  on  behalf  of  the  appellants. 

Tbe  rule  is  well  recognized  that  where  a  commercial  con- 
tract is  in  any  respect  ambiguous,  a  particular  custom  or 
usage  of  trade  known  to  tbe  parties,  or  wbicb,  under  the 
circumstances,  tbey  are  presumed  to  know,  or  any  previous 
course  of  dealing  between  them  that  will  bave  a  tendency  to 
disclose  tbe  real  intentions  of  tbe  parties,  and  to  aid  the 
court  in  arriving  at  its  true  construction,  will  be  admissible 
in  evidence.  Such  evidence  is  not  only  admissible  for  the 
purpose  of  explaining  the  terms  of  a  contract,  but  also  for 
the  purpose  of  ingrafting,  as  it  were,  new  terms  into  it,  sub- 
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ject,  however,  to  the  qualification  that  such  new  terms  are 
not  expressly  or  impliedly  excluded  by  the  express  agreement. 
(1  Smith's  Leading  Cases,  *307,  et  seq.)  To  have  this  effect, 
however,  the  usage  must  be  reasonable,  and  not  in  conflict 
with  any  general  rule  of  law.  {Macy  et  al.  v.  Wheeling  Lis. 
Co.  9  Mete.  354r.)  The  proof  offered  in  this  case  was  clearly 
not  for  the  purpose  of  explaining  any  ambiguity  in  the  con- 
tract, or  for  the  purpose  of  showing  that  some  paiiicular 
word  or  phrase  in  it  is  used  out  of  its  ordinary  signification. 
No  claim  of  this  kind  is  made.  It  is  conceded  by  both  parties 
that  appellants  were  to  make  advances, — that  is,  let  appellee 
have  money,  from  time  to  time,  as  he  might  need  it,  under 
the  contract.  So  far  there  is  no  controversy.  But  appellants 
contend  that  a  custom  or  usage  prevailed,  not  adverted  to  in 
the  express  agreement,  which  required  the  appellee  to  give  to 
them  his  note  upon  receiving  any  such  advances.  The  usage 
here  sought  to  be  shown,  it  is  clear,  was  for  the  purpose  of 
adding  a  stipulation  on  the  part  of  appellee  which,  it  is  con- 
ceded, is  not  found  in  the  express  agreement.  This,  as  we 
have  already  seen,  may  sometimes  be  done ;  but  whether  it 
could  be  done  in  this  particular  case  depends  upon  whether 
the  stipulation  thus  to  be  added  is  inconsistent  or  in  conflict 
with  that  part  of  the  agreement  which  is  expressed,  and  about 
which  there  is  no  controversy.  We  are  clearly  of  opinion 
that  it  is,  and  that  the  trial  court  therefore  ruled  properly  in 
excluding  the  evidence  and  in  refusing  the  instructions  com- 
plained of. 

An  advance  or  payment  of  money  on  a  contract  of  sale, 
without  doubt,  is  altogether  a  different  thing  from  that  of 
obtaining  money  from  the  purchaser  on  the  seller's  own  note. 
The  legal  effect  of  the  transaction  in  the  first  case  is  to  ex- 
tinguish, pro  tanto,  the  seller's  claim  and  the  purchaser's 
corresponding  liability.  In  the  second,  no  part  of  either  is 
extinguished.  Instead  of  collecting  something  on  his  corn, 
as  provided  by  the  agreement,  the  seller  is  offered  a  loan  of 
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money  on  his  individual  note,  which  would  be  a  complete 
change  of  the  legal  relations  of  the  parties.  Whereas  the 
seller  was,  before,  a  mere  creditor  of  the  purchaser,  he  at 
once,  upon  giving  such  a  note,  becomes  the  debtor  of  the  pur- 
chaser, and  no  part  of  the  debt  due  him  on  account  of  the 
sale  is  thereby  discharged.  Thus  it  is  seen  the  legal  effect 
in  the  one  case  is  practically  the  very  opposite  of  what  it  is 
in  the  other,  and  might  in  many  cases  result  in  the  grossest 
injustice.  For  instance,  had  appellee  given  his  note  for  the 
required  advance,  the  appellants  might,  the  next  hour  there- 
after, have  transferred  it  to  another  for  value,  and  appellee 
would  have  been  compelled  to  pay  it,  whether  he  ever  got  a 
cent  for  his  corn  or  not.  This  is  apparent.  That  one  will 
not  be  permitted  to  prove  a  custom  or  usage  the  effect  of 
which  will  be  to  add  to  an  express  agreement  a  condition  or 
limitation  which  is  repngnant  to  or  inconsistent  with  the 
agreement  itself,  will  hardly  be  questioned.  This  is  not  only 
the  universally  received  doctrine  on  the  subject,  but  it  has 
been  often  fully  recognized  by  this  court.  Cadwell  v.  Meek^ 
17  111.  220 ;  Bissell  v.  Ryan,  23  id.  566  ;  Deshler  v.  Beers,  32 
id.  368 ;  Wilson  v.  Bauman,  80  id.  493.  In  the  editor's  note 
to  Wlgglesworth  v.  Dalleson,  Smith's  Leading  Cases,  309,  it 
is  said :  "Evidence  of  usage,  though  sometimes  admissible 
to  add  to  or  explain,  is  never  to  vary  or  to  contradict,  either 
expressly  or  by  implication,  the  terms  of  a  written  instru- 
ment,"— citing  in  support  of  the  proposition,  Magie  v.  Atkin- 
son, 2  M.  &  W.  442,  Adams  v.  WorldUg,  1  id.  374,  Freeman 
V.  Ijoeder,  11  A.  &  E.  589,  and  Gates  v.  Pym,  6  Taunt.  445. 
The  rule  here  stated  is  equally  applicable  to  a  verbal  contract, 
where  the  terms  of  it  are  definitely  fixed,  as  they  are  in  the 
present  case. 

It  follows  from  what  we  have  said,  and  the  authorities  cited, 
the  judgment  of  the  Appellate  Court  must  be  aflSrmed. 

Judgment  affirmed. 

3— 114  Jhli, 
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The  People  ex  rel.  Charles  P.  Swigert 


TPhb  Golden  Eulb  et  aL 

Filed  at  Ottawa  May  15,  1885. 

1.  Quo  WARRANTO — by  Auditor  against  inaurance  company — nature  of 
the  proceeding,  aa  a  private  or  public  prosecution.  The  Auditor  of  Public 
Accounts  is  giTcn,  by  statute,  supervision  over  life  as  well  as  other  insurance 
companies;  and  when  companies  assume  to  insure  without  having  sufficient 
legal  authority,  it  is  within  the  line  of  his  duty  to  cause  them  to  be  prose- 
cuted, and  to  be  deprived  of  their  assumed  franchises.  An  information  in 
the  nature  of  a  quo  warranto,  filed  by  the  Attorney  General  on  the  relation 
of  the  Auditor,  against  a  private  corporation  assuming  to  insure,  is  not  a  pri- 
vate but  a  public  prosecution.  lu  this  regard,  such  a  case  is  not  analogous 
to  that  of  The  People  ex  rel.  v.  North  Chicago  Ry.  Co.  88  HI.  538.  There 
the  application  was  by  a  private  party  to  file  an  information,  while  here  it  is 
by  the  Attorney  General,  at  the  instance  of  the  Auditor  of  Public  Accounts, 
in  the  performance  of  his  duties  as  a  public  officer. 

2.  Same — leave  to  file  information  without  a  rule  nisi.  Under  the  pres- 
ent statute  the  court,  or  judge  thereof  in  vacation,  may  act  upon  the  petition 
of  the  relator  for  leave  to  file  an  information  in  the  nature  of  a  quo  warranto, 
without  first  laying  a  rule  upon  the  respondents  to  show  cause  against  grant- 
ing the  leave,  and,  if  satisfied  that  there  are  probable  grounds  for  the  filing 
of  the  petition,  allow  it  to  be  filed. 

3.  Ba.uk— -proceedings  after  leave  granted — power  of  the  court  to  vacate 
the  order  granting  leave— upon  what  grounds.  Where  a  circuit  court,  in 
term  time,  allows  an  information  in  the  nature  of  a  quo  warranto  to  be  filed, 
and  orders  a  summons  to  be  issued,  the  discretionary  powers  of  the  court  are 
exhausted,  and  the  issues  of  fact  or  of  law  presented  by  the  pleadings  must 
then  be  tried.  If  the  information  is  insufficient,  the  respondents  should 
demur,  otherwise  they  should,  by  plea,  set  up  any  defence  they  may  have. 

4.  If  leave  to  file  the  information  is  granted,  and  an  order  made  by  the 
court  for  the  issue  of  summons,  upon  a  misapprehension  of  some  fact  mate- 
rial to  be  known  before  making  such  order,  but  for  the  supposed  existence 
of  which  it  would  not  have  been  made,  it  is  competent  for  the  court  to  vacate 
the  order  at  any  time  during  the  term  at  which  it  is  made. 

5.  Where  the  court  has,  on  a  proper  affidavit  showing  probable  cause, 
granted  leave  for  the  filing  of  an  information  by  the  Attorney  General,  it 
will  be  error  to  vacate  the  order  granting  leave  for  reasons  or  grounds  which 
should  be  interposed  as  a  defence  on  the  final  hearing. 
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6.  Lite  insurance — when  in  the  nature  of  a  wager.  It  would  seem 
that  a  policy  or  certificate  for  the  payment  of  a  preminm  to  one  who  may 
hold  a  nnmber  next  to  that  held  by  the  one  who  dien,  and  solely  because  he 
does  die,  makes  the  transaction  in  the  nature  of  a  wager  upon  the  life  of  one 
in  whom  the  party  thas  benefited  has  no  interest,  and  is  therefore  illegal. 

7.  PowEBS  OF  JUDGE  in  vacation.  A  jndge  of  a  circuit  court  in  vaca- 
tion can  make  orders  only  to  the  extent  the  statute  authorizes  him  to  do. 
The  statute  is  the  measure  of  his  authority  in  vacation.  He  can  enter  no 
general  orders,  and  can  render  no  judgment  in  vacation,  merely  by  virtue  of 
his  general  powers  as  judge. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

On  the  6th  of  January,  1885,  the  Attorney  General  entered 
a  motion  in  the  Warren  circuit  court  for  leave  to  file  an  in- 
formation in  the  nature  of  a  quo  warranto,  in  the  name  of  the 
People  of  the  State  of  Illinois,  on  the  relation  of  the  Auditor 
of  Public  Accounts,  against  the  "Golden  Rule,"  0.  S.  Bar- 
num,  T.  S.  Stamps,  J.  H.  Wallace,  John  Troutman  and  W.  B, 
Young,  and  in  support  of  the  motion  he  filed  the  following 
afSdavit : 

"Charles  P.  Swigert,  being  duly  sworn,  upon  oath  deposes 
and  says  that  he  is  Auditor  of  Public  Accounts  of  the  State 
of  Illinois,  and  has  been  for  one  year  last  past ;  that  as  he 
is  informed  and  believes,  0.  S.  Bamum  and  others  filed  in 
the  office  of  the  Secretary  of  State  of  the  State  of  Illinois, 
on  the  2l8t  day  of  February,  1884,  a  certificate  signed  and 
acknowledged,  and  proposing  to  organize  a  body  corporate, 
not  for  pecuniary  profit,  under  an  act  concerning  corpora- 
tions, in  force  July  1,  1872,  and  that  on  said  February  21, 
1884,  said  Secretary  of  State  issued  his  certificate,  under  his 
hand  and  the  great  seal  of  State,  declaring  the  said  corpo- 
ration duly  organized  under  the  name  *The  Golden  Rule.* 
0.  S.  Bamum,  J.  H.  Wallace,  T.  S.  Stamps,  John  Troutman 
and  W.  B.  Young  were  elected  as  directors  to  manage  and  con- 
trol the  business  of  its  corporate  existence,  and  they  accepted 
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said  office  and  entered  upon  the  performance  of  its  duties. 
Affiant  is  informed,  and  understands  from  information  fur- 
nished him  by  the  officers  of  said  association,  that  the  real 
and  actual  business  of  said  corporation,  as  carried  on  by  and 
under  the  direction  of  said  directors  since  its  organization, 
is,  and  has  been,  to  solicit  and  receive  applications  for  mem- 
bership in  said  corporation,  and  to  grant  to  such  persons 
as  were  and  are  accepted  as  members,  a  certificate,  which, 
together  with  the  rules  and  regulations  of  said  corporation, 
bound  it,  upon  the  death  of  a  member,  to  serve  notice  of  such 
death  upon  the  surviving  members  thereof,  and  to  make  col- 
lections of  money,  or  receive  contributions  from  the  surviving 
members,  and  to  pay  out  seventy-five  per  cent  of  the  money 
so  received,  not  exceeding  $1500,  to  a  person  named  therefor 
in  the  deceased  member's  application,  and  twenty-five  per 
cent  thereof  to  the  two  persons  who  hold  or  held  valid  exist- 
ing certificates* of  membership  in  said  corporation,  number 
next  above  and  below  the  number  of  the  certificate  held  by 
the  deceased  member. 

"As  further  and  more  fully  illustrating  the  manner  of  doing 
business,  and  the  kind  of  business  done  by  said  corporation, 
affiant  attaches  hereto,  and  refers  to,  a  blank  form  of  appli- 
cation for  membership,  and  marked  'Exhibit  A.'  Also  blank 
form  of  certificate,  marked  'Exhibit  B.'  Also  book  of  consti- 
tution and  by-laws  of  said  corporation,  marked  'Exhibit  C* 
All  of  which  papers  and  exhibits  were  received  by  me  from 
the  officers  of  said  corporation,  as  illustrative  of  the  business 
done  by  it.  [Signed]  Charles  P.  Swioert.** 

A  sufficient  jurat  is  attached.  It  is  not  deemed  necessary 
to  set  out  the  exhibits. 

The  court  allowed  the  motion,  and  thereupon  the  Attorney 
General  filed  the  following  information,  omitting  the  caption : 

"James  McCartney,  Attorney  General  of  the  State  of  Illi- 
nois, who  sues  for  the  People  of  the  State  of  Illinois,  comes 
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now,  etc.,  and  at  the  relation  of  Charles  P.  Swigert,  Auditor, 
etc.,  gives  the  court  to  understand  (setting  forth  in  detail  the 
organization  of  the  'Golden  Bule,'  as  shown  by  the  preced- 
ing certificate,  its  objects,  the  election  of  officers  as  therein 
shown,  and  that  said  corporation  and  its  said  officers  entered 
upon  the  exercise  of  their  respective  powers,)  and  that  Feb- 
ruary 21,  1884,  said  corporation,  under  the  direction  of  said 
directors,  unlawfully  solicited  and  received  applications  for 
membership  therein ;  that  by  the  rules  of  said  corporation 
each  member  was  required  to  pay  five  dollars  for  his  admis- 
sion to  membership,  also  a  semi-annual  fee  of  fifty  cents,  and 
to  make  payments  upon  the  death  of  a  member,  from  which 
is  established  a  fund  denominated  by  said  corporation  a  bene- 
ficiary fund.  Said  corporation  received  from  its  members 
applications  for  an  interest  in  said  fund.  Such  applicants 
were  required  to  accompany  said  application  with  their  agree- 
ment that  in  case  they  should  be  admitted  to  participation  in 
such  beneficiary  fund,  if  they  should  cease  to  be  a  member 
of  the  order  in  accordance  with  the  rules,  or  fail  to  pay  all 
dues  promptly  when  notified  by  the  secretary,  said  applicant 
should  forfeit  all  rights  to  participate  in  said  beneficiary  fund. 
Applicant  was  also  required  to  state  the  name  of  a  person  to 
whom  he  desired  benefits  paid  upon  his  death.  Applicant 
was  required  to  state  his  age,  race,  place  of  birth,  occupa- 
tion, habits  and  physical  condition,  age,  or  cause  of  death, 
of  his  parents ;  that  to  members  accepted,  the  corporation 
gave  a  certificate  in  writing,  under  the  corporate  seal,  signed 
by  the  president  and  secretary,  which  certificates  were  num- 
bered according  to  their  order  of  issue,  binding  itself  to  pay 
to  the  person  named  therefor  in  the  application  and  in  the 
certificate,  upoii  the  death  of  the  member,  seventy-five  per 
centum  of  the  money  received  by  said  corporation  from  the 
surviving  members  in  response  to  notices  of  such  death, 
issued  by  the  secretary,  and  not  exceeding  $1500,  and  to 
pay  to  persons  holding  certificates  numbered  next  above  and 
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next  below  that  of  the  deceased  member,  twenty-five  per  cent 
of  said  amount,  and  not  exceeding  $500,  all  of  which  powers, 
etc.,  said  corporation  and  said  directors  have  usurped,  etc. 

''Second  count — After  setting  forth  the  incorporation  of  the 
'Golden  Eule,'  as  before,  and  the  selection  of  directors  to 
manage  the  business,  as  before  shown,  charges  that  said  cor- 
poration, by  and  through  its  directors,  ofiicers,  etc.,  wrong- 
fully, and  without  authority  of  law,  did  engage  in  and  transact 
a  life  insurance  business,  and  for  a  valuable  consideration 
did  obligate  said  corporation  to  pay,  upon  the  death,  and 
proper  proof  thereof,  of  a  member  of  said  corporation,  a  sum 
of  money  to  other  persons  not  the  widow,  orphans,  heirs  or 
devisees  of  such  deceased  member,  which  powers,  franchises, 
etc.,  said  corporation  and  its  officers,  during,  etc.,  have  wrong- 
fully usurped,  etc. 

''Third  count — Sets  forth  the  organization  of  the  corpora- 
tion and  selection  of  officers.  Said  corporation,  under  the 
direction  of  said  directors,  unlawfully  solicited  and  received 
applications  for  membership  and  participation  in  the  benefits 
arising  therefrom,  and  to  such  as  were  satisfactory  said  body 
corporate  and  directors  issued  a  certificate,  under  the  corpo- 
rate seal  and  the  hand  of  the  president  and  secretary,  in 
and  by  which  certificate,  in  connection  with  the  application 
therefor  and  the  rules  of  said  corporation,  said  corporation 
unlawfully  bound  itself,  for  a  valuable  consideration,  upon  the 
death  of  a  member  thereof,  to  notify  the  surviving  members, 
and  to  collect  and  receive  such  payments  or  contributions  of 
money  as  might  be  made  by  the  surviving  members,  and  to 
pay  to  a  person  named  therefor  in  the  deceased  member's 
certificate,  seventy-five  per  cent  of  the  money  so  collected, 
not  exceeding  $1500,  and  to  pay  the  remainder,  not  exceed- 
ing $500,  equally  to  the  two  persons  holding  certificates  next 
above  and  next  below,  in  numerical  order,  the  certificate  of  the 
deceased  members, — all  of  which  powers  and  franchises  said 
defendants  have  unlawfully  usurped,  etc.,  to  the  damage  and 
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prejudice  of  the  People  of  the  State  of  Dlinois,  and  against 
the  peace  and  dignity  of  the  same ;  prays  the  consideration 
of  the  conrt,  and  process  against  the  'Golden  Bale/  0.  S. 
Bamum,  T.  S.  Stamps,  J.  H.  Wallace,  John  Troutman  and 
TV.  B.  Young,  to  make  them  answer  to  the  said  People  by 
what  warrant  they  claim  to  hold  and  exercise  the  franchises 
aforesaid.  j^^^^^  McCARTNEr,  AtUyrney  General.'* 

Summons  was  thereupon  issued  to  the  respondents  by 
order  of  the  court,  returnable  to  the  same  term  of  court,  on 
the  13th  of  January,  the  then  present  month.  The  summons 
was  returned  served  upon  all  the  respondents,  the  next  day 
after  it  was  issued, — L  e^,  the  7th  of  January.  On  the  return 
day  of  the  summons  the  respondents  appeared  in  open  court, 
by  their  attorneys,  and  filed  their  motion  to  vacate  the  order 
granting  leave  to  file  the  information,  and  also  to  quash  the 
writ  and  dismiss  the  suit,  and  in  support  of  the  motion  they 
filed  an  affidavit.  The  Attorney  General  objected  that  the 
court  should  entertain  jurisdiction  of  the  motion,  but  the  court 
overruled  the  motion,  to  which  ruling  exception  was  taken. 
The  following  reasons  were  assigned  in  support  of  the  motion : 

First — Because  no  notice  was  given  of  the  application  for 
leave  to  file  the  information. 

Second — A  rule  nisi  was  not  entered,  and  served  on  the 
defendants,  before  leave  given  to  file  information. 

Third — The  petition,  and  affidavit  in  its  support,  and  the 
exhibits  made  a  part  thereof,  show  upon  their  face  the  right 
of  the  defendants  to  exercise  the  corporate  powers  charged 
to  have  been  usurped. 

Fourth — The  petition,  affidavit  and  exhibits  filed  by  the 
plaintiff  show  no  cause  of  action. 

Fifth — There  is  no  probable  ground  for  the  proceeding  in 
this  case. 

Sixth — The  leave  to  file  the  information  was  improperly 
granted. 
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Seventh — The  information  does  not  set  forth  any  cause  of 
action  mentioned  in  the  statutes,  against  the  defendants,  on 
which  an  information  in  the  nature  of  a  qiw  warranto  may 
be  prosecuted. 

Eighth — The  defendant  order  of  the  "Golden  Rule"  is  a 
secret  society,  having  a  supreme  and  subordinate  council, 
and  is  therefore  exempted  by  law  from  the  control  of  the 
Auditor  of  Public  Accounts. 

Ninth — The  order  of  the  "Golden  Rule"  makes  no  assess- 
ments upon  its  members  for  its  benej&ciary  fund,  and  there- 
fore it  is  a  purely  social,  and  not  a  benevolent,  organization, 
making  assessments  upon  its  members,  and  in  no  manner  is 
an  insurance  company  over  which  the  Auditor  has  control. 

Tenth — The  "Golden  Rule"  is  an  organization  of  a  purely 
social  and  benevolent  character,  where  no  commissions  are 
paid,  and  no  salaried  ofl&cers  or  agents  employed,  and  is  there- 
fore exempt  from  the  laws  governing  insurance  companies, 
and  corporations,  associations  or  societies  for  the  purpose  of 
furnishing  life  indemnity  or  pecuniary  benefits  to  widows, 
orphans,  heirs,  relatives  and  devisees  of  deceased  members, 
or  accident  or  permanent  disability  indemnity  to  members 
thereof. 

The  court  sustained  the  motion,  and  entered  an  order  va- 
cating the  order  for  leave  to  file  the  information,  quashing  the 
writ,  and  dismissing  the  suit,  to  which  there  was  exception. 

Mr,  E.  S.  Smith,  for  the  appellant: 

Upon  the  question  of  practice  in  qno  warranto  proceedings, 
it  is  chiimed  that  after  leave  has  been  granted  in  open  court 
to  file  an  information,  and  it  has  been  filed,  and  summons 
issued  and  served,  the  defendants  must  plead  or  demur,  and 
can  not  have  a  trial  of  the  case  upon  affidavits  of  defendants 
to  the  merits  of  the  case,  upon  a  motion  to  vacate  the  order 
granting  leave  to  file  the  information,  to  quash  the  writ,  and 
dismiss  the  suit.     Rev.  Stat.  chap.  112,  sees.  1-4;  Practice 
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act,  chap.  110,  aec.  11 ;  People  ex  rel.  v.  Morse,  73  111.  132; 
People  V.  Imp^'ovement  Co.  103  id.  491 ;  Holden  v.  People,  90 
id.  434. 

I  understand  the  proper  practice  to  be,  for  the  information 
to  set  forth  the  usurpation  in  general  terms,  and  plea  follows 
specifically  setting  forth  defendant's  title,  then  replication  set- 
ting forth  specific  acts  of  forfeiture  or  want  of  title.  Hinze 
V.  People,  92  111.  407 ;  Peopk  v.  Improvement  Co.  103  id.  491 ; 
People  V.  Railroad  Co.  12  Mich.  389;  Commonwealth  v.  Com- 
mercial  Bank,  28  Pa.  St.  383;  Attorney  General  v.  Railroad 
Co.  6  Ired.  464 ;  People  v.  Richardson,  4  Cow.  106 ;  People  v. 
Insurance  Co.  15  Johns.  368. 

When  a  member  applied  for  and  received  a  certificate  en- 
titling him  to  one-half  of  twenty-five  per  cent  of  the  amount 
collected  upon  the  death  of  the  members  holding  certificates 
numbered  next  above  and  below  his  certificate,  he,  in  eflFect, 
took  out  a  policy  of  insurance  upon  the  lives  of  the  two  mem- 
bers to  the  extent  of  twelve  and  a  half  per  cent  of  the  amount 
collected  upon  the  death  of  either  or  both  of  them,  and  such 
a  policy  is  a  wager  policy,  and  it  is  contrary  to  public  policy 
to  permit  that  kind  of  business  to  be  done.  {Life  Ins.  Co.  v. 
Uogan,  80  111.  35.)  And  as  said  in  Duer  on  Insurance,  it  is 
as  a  crime,  and  not  as  an  agreement,  that  such  should  be 
treated. 

Mr.  Jamks  McCartney,  for  the  appellees : 

This  is  a  suit  brought  by  an  individual  relator,  and  notice 
should  have  been  given  to  the  defendants  before  leave  was 
granted  to  file  the  information.  High  on  Extraordinary  Legal 
Remedies,  sees.  608,  697. 

Notice  not  having  been  given  defendants  of  the  petition  for 
leave  to  file  the  information,  it  was  proper,  on  the  return  day 
of  the  writ,  to  move  to  vacate  the  leave,  quash  the  informa- 
tion, and  dismiss  the  suit.  High  on  Extraordinary  Legal 
Remedies,  sec.  731,  et  seq.;  Cmnmonwealth  v.  Jones,  12  Pa.  St. 
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865 ;  People  ex  rel.  y.  Morse^  73  111.  132 ;  People  v.  MobUy, 
1  Scam.  215 ;  People  v.  Shata,  14  HI.  476 ;  People  v.  Waite, 
70  id.  25 ;  People  v.  Railroad  Co.  88  id.  538 ;  Commonwealth 
ex  rel.  v.  Bank  of  America,  10  Phila.  126. 

The  petition  and  affidavit  of  Swigert  showed  no  sufficient 
ground  for  leave  to  file  the  information.  They  did  not  allege 
that  the  defendant  society  secured  its  benefits  by  assessments 
on  surviving  members.  This  is  not  an  organization  securing 
its  benefits  in  whole  or  in  part  by  assessments  upon  the  sur- 
viving members,  and  therefore  does  not  come  under  the  law 
of  1883.  The  defendant  society  is  of  a  purely  social  and 
benevolent  character,  and  is  excluded  by  the  proviso  to  sec- 
tion 9  of  the  law  of  1883,  from  the  control  of  said  law. 

Mr.  Chief  Justice  Sgholfield  delivered  the  opinion  of  the 
Court : 

This  case  is  not  analogous  to  that  of  Tlie  People  ex  rel.  v. 
North  Chicago  Ry.  Co.  88  111.  538,  as  seems  to  be  claimed  by 
counsel  for  appellees.  There  the  application  was  by  a  private 
party  to  file  an  information.  Here  it  is  by  the  Attorney  Gen- 
eral, at  the  instance  and  upon  the  affidavit  of  the  Auditor  of 
Public  Accounts.  It  is  provided  by  section  15,  chapter  12, 
of  the  Bevised  Statutes  of  1874,  that  "the  Auditor  shall  be 
deemed  the  proper  officer  to  institute  all  suits,  motions,  and 
other  proceedings  in  law  and  equity,  in  which  the  State  is 
plaintiff,  except  in  cases  otherwise  provided  by  law."  By 
other  provisions  of  the  statutes  the  Auditor  is  given  super- 
vision over  life  as  well  as  other  insurance  companies,  and 
where  companies  assume  to  insure  without  having  sufficient 
legal  authority,  it  is  within  the  line  of  his  duty  to  cause  them 
to  be  prosecuted,  and  to  be  deprived  of  their  franchises,  etc. 
And  by  the  second  subdivision  of  section  4,  chapter  14,  of 
the  Bevised  Statutes  of  1874,  it  is  made  the  duty  of  the 
Attorney  General  "to  institute  and  prosecute  all  actions  and 
proceedings  in  favor  of  or  for  the  use  of  the  State,  which 
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may  be  necessary  in  the  execution  of  the  duties  of  any  State 
oflScer."  There  is  not,  therefore,  in  our  opinion,  the  slightest 
foundation  for  the  position  that  this  is  a  private  prosecution. 
It  is  a  suit  instituted  by  appropriate  public  officers  in  respect 
to  a  matter  which  concerns,  so  far  as  we  are  able  to  perceive, 
the  public  alone. 

The  question  now  comes  before  us  for  the  first  time  whether, 
under  the  first  section  of  the  amended  and  revised  act  in  re- 
lation to  quo  warranto,  of  March  23,  1874,  (Rev.  Stat.  1874, 
chap.  112,  p.  787,)  it  is  necessary  to  lay  a  rule  upon  the 
respondents  to  show  cause  against  it,  upon  presenting  a  peti- 
tion to  the  court  or  judge  for  leave  to  file  an  information 
in  the  nature  of  a  qiu)  warranto.  The  language  of  the  prior 
statute  was :  '*It  shall  and  may  be  lawful  for  the  Attorney 
General,  or  the  circuit  attorney  of  the  proper  circuit,  with 
the  leave  of  any  circuit  court,  to  exhibit  to  such  court  one 
or  more  information  or  informations  in  the  nature  of  a  qiw 
warranto^  at  the  relation  of  any  person  or  persons  desiring  to 
sue  or  prosecute  the  same,  *  ♦  *  and  to  proceed  therein 
in  such  manner  as  shall  be  usual  in  cases  of  informations  in 
the  nature  of  quo  warranto,''  (Gross*  Stat.  1869,  p.  533,) — 
thus  adopting,  unmistakably,  the  common  law  practice  in 
that  respect ;  and  so  we  said  in  The  People  ex  rel.  v.  Waite, 
70  111.  25 :  "The  mode  for  instituting  such  proceedings  is, 
usually,  as  pursued  in  the  case  at  bar.  The  State's  attorney 
submitted  a  motion,  based  on  affidavit,  for  leave  to  file  an 
information  in  the  nature  of  a  quo  warranto,  A  rule  nisi  was 
laid  on  defendant  to  show  cause  why  the  information  should 
not  be  filed.  Respondent  answered  the  rule  by  counter  affi- 
davits." 

But  the  language  of  the  section  now  under  consideration 
varies  materially  in  this  respect.  It  provides  that  "the  Attor- 
ney  General,  or  State's  attorney  of  the  proper  county,  either 
of  his  own  accord  or  at  the  instance  of  any  individual  relator, 
may  present  a  petition  to  any  court  of  record  of  competent 
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jurisdiction,  or  any  judge  thereof  in  vacation,  for  leave  to  file 
An  information  in  the  nature  of  a  quo  warrauto,  in  the  name 
of  the  People  of  the  State  of  Illinois ;  and  if  such  court  or 
judge  shall  be  satisfied  that  there  is  probable  ground  for  the 
proceeding,  the  court  or  judge  may  grant  the  petition,  and 
order  the  information  to  be  filed  and  process  to  issue."  This 
change  in  phraseology  is  so  marked  that  we  think  it  clear  it 
was  intended  not  to  adhere  to  the  former  practice.  If  it  was 
intended  to  adhere  to  it,  why  change  the  language  of  the  stat- 
ute? Authority  is  given  by  the  present  statute  to  the  judge 
in  vacation,  as  well  as  to  the  court,  to  act  upon  the  petition. 
But  a  judge  in  vacation  can  make  orders  only  to  the  extent 
the  statute  authorizes  him  to  do  so.  He  possesses  no  docket^ 
can  enter  no  general  orders,  and  render  no  judgment  in  vaca- 
tion, by  virtue  of  his  general  powers  as  judge ;  and  when  he 
is,  by  statute,  authorized  to  act  in  vacation,  the  statute  itself 
is  the  measure  of  his  authority.  In  Tlie  People  ex  rel.  v. 
Moore  et  al.  73  111.  132,  we  held,  while  not  passing  upon  this 
question,  that  the  fact  that  the  court,  before  acting  upon  the 
relator's  petition,  entered  an  order  for  a  rule  on  the  respond- 
ents to  show  cause,  etc.,  did  not  render  his  act  in  subsequently 
refusing  leave  to  file  the  information,  erroneous ;  but  we  there 
intimated  that  the  court  might  have  acted  upon  the  petition 
alone.  We  now  hold  that  the  court  or  judge  may,  under  the 
present  statute,  act  upon  the  petition  of  the  relator  without 
first  laying  a  rule  upon  the  respondents  to  show  cause,  and 
if  satisfied  that  there  are  probable  grounds  for  the  filing  of 
the  petition,  allow  it  to  be  filed.  No  hardship  can  result 
from  this,  when  it  is  reflected  that  the  summons,  if  ordered 
in  vacation,  must  be  returnable  on  the  first  day  of  the  next 
succeeding  term ;  and  if  ordered  in  term  time,  it  must  be 
returnable  on  any  day  of  the  same  term,  not  less  than  five 
days  after  the  date  of  the  writ,  as  shall  be  directed  by  the 
order  of  the  court,  (see  Quo  Warranto  act,  sec.  2,)  and  that 
the  respondents,  upon  the  return  to  the  writ,  may  demur  to 
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the  infonnation,  and  thus  test  its  sufficiency;  or,  if  it  be 
sufficient,  by  plea  set  up  any  defence  why  judgment  should 
not  be  pronounced  upon  it  against  the  respondents.  (See 
Quo  Warranto  act,  sec.  4.)  When  the  court  bad  here  allowed 
the  information  to  be  filed,  and  ordered  the  summons  to  be 
issued,  its  discretionary  powers  were  exhausted,  and  the  issues 
of  fact  and  of  law  presented  by  the  pleadings  must  then  have 
been  tried  and  determined  "in  accordance  with  the  strict 
rules  of  law,  in  the  same  manner,  and  with  the  same  degree 
of  strictness,  as  in  ordinary  cases.'*  (High  on  Extraordinary 
Legal  Bemedies,  latter  part  of  section  606.)  It  is  not  denied 
that  if  the  order  to  issue  the  summons  had  been  made  under 
a  misapprehension  of  some  fact  material  to  be  known  by  the 
court  before  making  such  order,  and  but  for  which  it  would 
not  have  been  made,  it  would  have  been  competent  for  the 
court  to  vacate  the  order  at  any  time  during  the  term.  But 
the  court  here  acted  upon  no  such  mistake.  It  simply  allowed 
that  which  should  have  been  interposed  as  a  defence  on  the 
final  hearing,  to  be  urged  as  a  ground  for  vacating  the  order. 
With  regard  to  the  merits  of  this  case  we  desire  to  express 
no  opinion,  further  than  to  say  we  think  there  is  probable 
cause  for  allowing  the  information  to  be  filed  and  the  sum- 
mons to  issue.  Although  the  payment  of  dues  to  a  corpo- 
ration on  account  of  fees  or  assessments  upon  its  members, 
may  be  purely  voluntary,  persons  may  acquire  legal  rights  to 
share  in  them  when  they  are  paid.  Through  forfeiture  of 
benefits,  etc.,  payments  of  dues  on  account  of  fees  or  assess- 
ments may  be  almost,  if  not  quite,  as  effectually  enforced  as 
by  legal  process.  At  present  we  do  not  perceive  why  the  pay- 
ment of  a  premium  to  one  who  holds  a  number  next  to  that 
held  by  the  one  who  dies,  and  solely  because  he  does  die,  is 
not,  in  effect,  in  the  nature  of  a  wager  upon  the  life  of  one 
in  whom  the  party  thus  benefited  has  no  interest,  and  why, 
therefore,  the  transaction  is  not  within  the  condemnation  of 
the  principle  announced  in  Guardian  Mutual  Life  Ins,  Co, 
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y.  Hogan,  80  111.  35.  And  see,  also,  to  like  eflfect,  Carman  v. 
Wetherbee,  105  Mass.  149 ;  State  v.  Standard  Life  Ins.  Co. 
38  Ohio  St.  281.  At  all  events,  it  can  not  be  said  the  ques- 
tions are  so  clear  and  free  from  doubt  that  there  are  not 
probable  grounds  for  allowing  the  petition  to  be  filed. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


James  McPherson 

V. 

The  Yillaoe  of  Chebanse. 

Filed  at  Ottawa  May  15, 1885. 

1.  Cities  and  villaoes— potpcr  to  prohibit  the  keeping  open  places 
of  business  on  Sunday,  Cities  and  villAges  incorporated  under  the  general 
Incorporation  act,  by  snbdivision  66  of  section  62,  article  5,  giving  power  "to 
regnlate  the  police  of  the  city  or  village,  and  pass  and  enforce  all  necessary 
police  regulations,"  may  pass  an  ordinance  prohibiting  persons  from  keeping 
open  their  places  of  business  in  such  city  or  village,  for  the  purpose  of  vend- 
ing goods,  wares  and  merchandise,  on  Sunday,  and  provide  a  penalty  for  a 
violation  of  the  same. 

2.  Same — Sunday  ordinance,  lehether  inconsistent  with  Criminal  Code — 
concurrent  powers  of  municipal  authorities  and  of  the  Slate.  The  police 
regulations  of  a  village  may  differ  from  those  of  the  State  upon  the  same  sub- 
ject, if  they  be  not  inconsistent  therewith.  A  village  ordinance  prohibiting 
the  keeping  open  of  places  of  business  on  Sunday,  for  the  sale  of  goods,  etc., 
is  not  inconsistent  with  the  provisions  of  section  261  of  the  Criminal  Code. 

3.  Same — police  powers,  under  general  Incorporation  law — of  their 
extent  as  to  subject  matter.  Subdivision  66  of  section  62,  article  5,  of  the 
"Act  to  provide  for  the  incorporation  of  cities  and  villages,"  which  reads  that 
the  city  or  village  council  shall  have  power  ''to  regulate  the  police  of  the  city 
or  village,  and  pass  and  enforce  all  necessary  police  regulations,"  is  not  lim- 
ited in  its  application  to  the  organisation  and  regulation  of  a  police  force,  but 
may  extend  to  and  embrace  a  subject  matter  of  police  regulation,  under  the 
general  police  power  of  the  State. 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  writ  of  error  to  the  County  Court  of 
Iroquois  county;  the  Hon.  Stephen  G.  Bovie,  Judge,  pre- 
siding. 

Mr.  William  Potteb,  and  Messrs.  C.  H.  &  C.  B.  Wood,  for 
the  appellant : 

The  village  hoard  possessed  no  power  to  pass  ordinances, 
except  such  as  is  expressly  granted,  or  such  as  is  necessary 
to  carry  into  effect  a  power  expressly  granted.  City  of  Alton 
V.  Fire  Ins.  Co.  72  111.  328. 

Municipal  corporations  exercise  only  delegated  powers. 
Schott  V.  People,  89  111.  195 ;  Town  of  Petersburg  v.  Metzker, 
21  id.  205. 

The  granting  of  power  to  license  certain  occupations  and 
business,  specially  enumerating  them,  by  a  familiar  rule  of 
construction  must  be  construed  precisely  as  if  the  law  in 
express  terms  inhibited  the  licensing  of  all  trades  and  occu- 
pations not  contained  in  the  enumeration.  City  of  Cairo  v. 
Brass,  101  111.  475. 

By  the  common  law,  no  judicial  act  conid  be  done  on  Sun- 
day; but  as  to  all  other  acts  not  of  a  judicial  nature,  the 
common  law  made  no  distinction  between  Sunday  and  any 
other  day.  Parsons  on  Contracts,  (5th  ed.)  757,  note  n,  and 
cases  there  cited. 

The  power  **to  regulate  the  police  of  the  city  or  village,  and 
pass  and  enforce  all  necessary  police  ordinances, "  obviously 
only  refers  to  ordinances  for  the  organization  and  regulation 
of  a  police  force  that  may  be  created  and  maintained  in  cities 
and  villages.     Sheridan  v.  Colvin,  78  111.  245. 

Only  such  labor  as  disturbs  the  peace  and  good  order  of 
society,  is  prohibited  by  the  statute.  Crim.  Code,  sec.  261 ; 
Richmond  v.  Moore,  107  111.  429. 

A  municipal  corporation  can  not,  in  virtue  of  its  incidental 
power  to  pass  by-laws,  or  under  any  general  grant  of  author- 
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ity,  adopt  by-laws  which  infringe  the  spirit  or  are  repugnant 
to  the  policy  of  the  State  as  declared  in  its  general  legislation. 
Dillon  on  Mun.  Corp.  (3d  ed.)  sec.  329. 

We  claim  that  the  regulations  under  police  powers  which 
such  bodies  may  make,  are  confined  to  those  enumerated  in 
the  act.  Hawthorn  v.  People^  109  111.  302;  Harmon  v.  City 
of  Chicago,  110  id.  400. 

Mr.  Tracy  B.  Harris,  and  Mr.  Thomas  S.  Sawyer,  for  the 
appellee : 

The  village  authorities  have  power  to  regulate  the  police 
of  the  village,  and  pass  and  enforce  all  necessary  police  ordi- 
nances. Par.  66,  sec.  1,  art.  5,  of  act  relating  to  cities  and 
villages. 

The  right  to  pass  laws  regulating  or  prohibiting  keeping 
open  places  of  business  on  Sunday,  is  referable  to  police 
powers.  Cooley's  Const.  Lim.  596,  588 ;  Specht  v.  Common- 
wealth, 8  Pa.  St.  312;  State  v.  Ams,  20  Mo.  214;  Adams  v. 
Hamel,  2  Doug.  (Mich.)  73. 

The  police  regulations  of  the  village  may  differ  from  those 
of  the  State  upon  the  same  subject,  there  being  no  limit  to 
the  power  conferred  on  the  village  in  that  subject.  Cooley's 
Const.  Lim.  198,  199 ;  Rogers  v.  Jones,  1  Wend.  261. 

The  regulation  of  labor,  trade  and  traffic  on  Sunday  is 
within  the  legitimate  power  of  a  city  or  village,  and  the  ordi- 
nance in  question  is  valid.  1  Dillon  on  Mun.  Corp.  p.  600, 
sees.  329,  330 ;  St.  Louis  v.  Cafferatta,  24  Mo.  94 ;  State  v. 
Coioan,  29  id.  330 ;  Frolichstein  v.  Mobile,  40  Ala.  725 ;  //ud- 
son  V.  Georcy,  4  B.  I.  485 ;  Specht  v.  Commonwealth,  8  Pa.  St. 
312;  Cincinnati  v.  Rice,  15  Ohio,  225;  Korwitch  v.  Atlanta, 
44  Ga.  204 ;  City  Council  v.  Benjamin,  2  Strobh.  (S.  C.)  508 ; 
Megowan  v.  Commonwealth^  2  Mete.  3;  State  v.  Welch,  36 
Conn.  215. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  to  recover  from  the  defendant,  vfho  was 
engaged  in  the  business  of  vending  goods,  wares  and  mer- 
chandise in  the  village  of  Ghebanse,  a  penalty  for  keeping 
open  his  place  of  business  in  said  village  on  Sunday,  for  the 
purpose  above  mentioned,  in  violation  of  an  ordinance  of  the 
village  prohibiting  persons  from  keeping  open  their  places 
of  business  in  the  village,  for  the  purpose  of  vending  goods, 
wares  and  merchandise,  on  Sunday.  In  the  county  court  a 
demurrer  was  sustained  to  the  declaration,  and  judgment  was 
given  for  the  defendant.  On  appeal  to  the  Appellate  Court 
for  the  second  District,  the  judgment  was  reversed,  and  an 
appeal  taken  to  this  court. 

The  only  point  made  for  the  reversal  of  the  judgment  of 
the  Appellate  Court  is,  that  the  village  had  no  power  to  pass 
the  ordinance  in  question.  Subdivision  66,  of  section  62, 
article  5,  of  the  "Act  to  provide  for  the  incorporation  of  cities 
and  villages,"  (Rev.  Stat.  1874,  p.  221,)  gives  the  power  "to 
regulate  the  police  of  the  city  or  village,  and  pass  and  enforce 
all  necessary  police  ordinances."  Under  this  grant  of  power, 
we  are  of  opinion,  there  is  found  authority  for  the  passage  of 
the  ordinance. 

It  is  insisted  this  clause  only  refers  to  the  organization 
and  regulation  of  a  police  force.  We  think  this  a  too  narrow 
construction, — that  the  clause  is  not  limited  in  its  application 
to  police  oflScers,  but  may  extend  to  and  embrace  a  subject 
matter  of  police  regulation,  under  the  general  police  power 
of  the  State.  Unintermittent  toil  of  body  or  mind  is  not  the 
best  condition  of  either.  They  have  need  of  relaxation  and 
periods  of  rest  from  labor,  in  order  for  their  healthfulness 
and  greatest  working  eflBciency.  From  the  antiquity  and  gen- 
eral extent  of  the  practice  of  setting  apart  one  day  in  seven 
as  a  day  of  rest,  that  would  seem  to  be  denoted  as  a  suitable, 
if  not  the  necessary,  requirement  of  the  human  economy  as 
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to  the  portion  of  time  which  should  be  given  to  rest  from 
labor.  Thus,  with  the  Jews,  under  the  Mosaic  code,  we  find 
one  day  in  seven  (the  Sabbath)  dedicated  to  an  entire  cessa- 
tion from  ordinary  labor.  Afterward  we  have  the  Lord's  day. 
In  A.  D.  321,  Constantine,  by  edict,  ordered  the  suspension 
on  Sunday  of  all  business  in  the  courts  of  law,  except  the 
manumission  of  slaves,  and  all  other  business  except  agri- 
cultural labor.  In  Oreat  Britain,  from  early  times,  Sunday 
was  set  apart  as  not  to  be  employed  in  secular  labor.  With 
respect  to  the  transaction  of  judicial  business,  there  came  the 
legal  maxim,  dies  dominiciLs  rwn  est  jundicus.  In  the  29th 
of  Charles  II,  (A.  D.  1678,)  after  there  having  been  passed 
several  previous  statutes  prohibiting  certain  acts  and  business 
on  Sunday,  the  statute  was  passed  prohibiting  the  doing  of 
any  worldly  labor,  business  or  work  of  one's  ordinary  calling 
upon  the  Lord's  day,  works  of  necessity  and  charity  excepted. 
In  this  country,  statutes  of  a  similar  character,  prohibiting 
labor  on  Sunday  to  a  more  or  less  extent,  exist  in  most,  if 
not  all,  the  States  of  the  Union.  Aside  from  the  religious 
aspect,  the  appointment  of  the  Sabbath  merely  as  a  day  of 
rest  from  labor,  stands  recommended  as  a  valuable  institu- 
tion of  State  policy. 

Authorities  are  cited  to  the  purport  that  a  municipal  cor- 
poration can  not,  under  any  general  grant  of  authority,  adopt 
ordinances  which  infringe  the  spirit  of  the  State  law,  or  are 
repugnant  to  the  policy  of  the  State,  as  declared  in  its  general 
legislation;  and  as  our  statute  (section  261  of  the  Criminal 
Code,  Rev.  Stat.  1874,  page  391,)  goes  only  to  the  extent  of 
forbidding  such  labor  on  Sunday  as  "disturbs  the  peace  and 
good  order  of  society, "  it  is  insisted  that  the  ordinance  goes 
beyond  the  State  legislation  on  the  subject,^-that  it  is  incon- 
sistent with  and  against  the  policy  of  the  general  statute. 
The  police  regulations  of  a  village  may  differ  from  those  of 
the  State  upon  the  same  subject,  if  they  be  not  inconsistent 
therewith.     (Cooley's  Const.  Lim.  198.)     The  ordinance  does 
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not  prohibit  what  the  statute  permits.  There  is  no  repug- 
nancy between  them.  The  ordinance  may  consist  with  the 
statute.  The  former  differs  from  the  latter  in  being  more 
specific.  We  do  not  admit  that  the  keeping  open  of  the  stores 
in  a  village  on  Sunday  is  allowable  under  the  statute— that 
it  would  not  disturb  the  peace  and  good  order  of  society. 
Sunday,  as  it  is  observed  by  common  usage,  is  not  only  set 
apart  as  a  day  of  rest  from  labor,  but  it  is  devoted  to  religious 
worship.  The  consecration  of  the  day  to  its  wonted  manner 
of  observance,  is  a  blessing  to  mankind.  Besides  the  recu- 
perative effect  referred  to,  it  has  its  other  beneficent  uses. 
It  affords  opportunity  for  moral,  intellectual  and  social  cul- 
ture. It  is  promotive  of  good  habits,  and  tends  to  improve 
the  manners  of  men.  It  is  civilizing  and  refining  in  all  its 
influences.  Whatever  detracts  from  the  observance  of  the 
day,  as  it  is  customarily  observed,  is  not  to  be  countenanced. 
The  keeping  open  by  persons  of  their  places  of  business  in  a 
community,  on  Sunday,  for  the  exercise  of  the  business  of 
their  ordinary  callings,  is  a  public  and  serious  interference 
with  the  observance  of  the  day  in  its  accustomed  mode  of 
observance.  It  is  obstructive  of  the  purposes  for  which  the 
day  is  set  apart.  It  is  offensive  to  the  moral  sense  of  the 
community.  It  disturbs  the  peace  of  society,  in  its  open 
interference  with  the  peace  and  quiet  of  a  day  devoted  as  a 
day  of  rest  and  for  religious  worship.  It  disturbs  the  good 
order  of  society,  in  publicly  and  flauntingly,  and  in  defiance 
of  public  sentiment,  desecrating  a  day,  and  inviting  others 
to  its  desecration,  set  apart  for  purposes  of  the  highest  well 
being  of  human  society, — ^hence  the  entire  harmony  of  the 
ordinance  with  the  statute.  As  a  police  regulation,  in  the 
interest  of  the  good  order  and  well  being  of  the  community, 
the  ordinance,  in  our  opinion,  finds  justification.  See  Cooley's 
Const.  Lim.  596,  and  authorities  there  cited. 
The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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James  E.  Poweb 

V. 

William  L.  Bakok. 

Filed  at  Springfield  May  14,  1885, 

1.  Statute  of  Frauds— promt««  to  pay  the  debt  of  another— of  a 
new  consideration — surrendering  an  existing  security.  Where  the  movinK 
consideration  for  the  promise  to  pay  money  is  the  liability  of  a  third  person, 
the  promise  mast  be  in  writing;  but  if  there  is  a  new  consideration  moving 
from  the  promisee  to  the  promisor,  then  the  superadded  consideration  makes 
it  a  new  agreement,  which  is  not  within  the  Statute  of  Frauds. 

2.  So  where  a  party  having  a  chattel  mortgage  upon  a  lot  of  com,  to  secure 
a  note  of  some  $1200,  relinquishes  the  same,  and  allows  the  com  to  be  sold 
and  delivered  by  his  debtor,  in  consideration  that  an  agent,  in  whose  hands 
$1000  was  placed,  had  agreed  to  pay  him  that  sum  when  the  com  should  be 
delivered,  it  was  held,  that  the  verbal  promise  to  pay  the  holder  of  the  chattel 
mortgage  was  not  within  the  Statute  of  Frauds,  and  that  an  action  would  lie 
for  a  failure  to  make  the  payment. 

3.  Common  counts— wAcn  a  recovery  may  he  had  thereunder — or 
whether  the  plaintiff  must  declare  specially.  Where  the  promise  to  pay 
money  is  a  collateral  undertaking,  the  declaration  in  an  action  for  a  failure 
to  pay  must  be  special;  but  when  the  promise  is  an  original  undertaking,  a 
recovery  may  be  had  under  the  common  counts. 

4.  So  where  the  purchaser  of  a  lot  of  com  gave  a  check  for  $1000  to  th^ 
defendant,  to  be  held  until  com  to  that  amount  was  delivered,  and  then  paid 
to  the  seller,  and  a  party  holding  a  chattel  mortgage  on  the  corn  would  not 
consent  to  its  delivery  until  the  defendant  agreed  and  promised  to  pay  the 
same  to  him,  it  was  held,  that  the  mortgagee  to  whom  the  promise  was  made 
might  recover  the  $1000,  under  the  common  counts,  after  the  delivery  of 
the  com,  such  promise  being  regarded  as  an  original  undertaking,  as  distin- 
guished from  one  that  is  merely  collateral. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  San- 
gamon county ;  the  Hon.  W.  B.  Welch,  Judge,  presiding. 

Messrs.  Bradlet  &  Bradley,  for  the  appellant : 
The  court  erred  in  overruling  the  motion  to  exclude  all  of 
plaintiff's  evidence,  because  it  was  solely  in  proof  of  a  verbal 
promise  to  pay  the  debt  of  Mrs.  Glasscock,  and  void  under 
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the  Statute  of  Frauds.  Hurd's  Stat.  18S1,  sec.  1,  chap.  59; 
Owen  V.  Stevens,  78  111.  462;  Laidloio  v.  Ilatchett,  75  id.  11 ; 
Frane  v.  August,  88  id.  424. 

The  promises  declared  on  by  the  common  counts  could  only 
be  original  promises,  whereas  these  promises  of  Power,  if  he 
made  them,  were  purely  collateral  promises,  and  being  such, 
would  have  to  be  declared  upon  specially,  in  order  to  make 
the  evidence  proper  under  them.  Maxwell  v.  Longnecker,  89 
111.  102 ;  Coal  Co.  v.  Hood,  77  id.  68 ;  Durant  v.  Rogers,  71 
id.  121. 

Th^  promise  or  contract  upon  which  the  common  counts 
are  based,  would  be  such  as  the  law  implies.  An  implied 
contract,  however,  will  only  arise  in  the  absence  of  an  express 
contract.     Compton  v.  Payne,  69  111.  354. 

Messrs.  Patton  &  Hamilton,  for  the  appellee : 

Where  the  leading  object  of  the  undertaking  is  to  promote 
some  object  of  the  party's  own,  his  promise  to  pay  is  not 
within  the  Statute  of  Frauds,  although  its  effect  is  to  release 
or  suspend  the  debt  of  another.  Wilson  v.  Bevans,  58  III. 
232 ;  Clifford  v.  Luhring,  69  id.  401 ;  Scott  v.  White,  71  id. 
287 ;  Bunting  v.  Darheyshire,  75  id.  408 ;  BorcJisenius  v.  Can- 
utson,  100  id.  82. 

If  there  is  a  new  consideration  moving  from  the  promisee 
to  the  promisor,  as,  when  he  gives  up  some  lien  or  security, 
then  the  superadded  consideration  makes  it  a  new  agreement, 
for  the  performance  of  which  no  third  person  is  liable,  and  it 
does  not  fall  within  the  statute.  Scott  v.  Thomas,  1  Scam. 
58 ;  Curtis  v.  Brown,  5  Cush.  491 ;  Nelson  v.  Boynton,  3  Mete. 
396 ;  Smith  v.  Say  ward,  5  Greenlf.  504 ;  Boyce  v.  Owen,  2 
McCord,  208 ;  King  v.  Despard,  6  Wend.  277 ;  Calkins  v. 
Chandler,  36  Mich.  320. 

An  oral  promise  to  pay  the  debt  of  another  out  of  his  prop- 
erty placed  in  the  hands  of  the  promisor  for  that  purpose, 
is  not  within  the  Statute  of  Frauds.     Mason  v.  Wilson,  84 
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N.  C.  61;  Alnutead  v.  Gouls,  18  Johns.  12;  Wait  v.  Wcut, 
28  Vt.  350. 

Power  agreed  to  pay  the  $1000  to  Bankin  peremptorily  and 
absolutely,  and  nothing  remained  for  him  to  do  but  to  pay 
the  money,  and  the  common  counts  were  sufficient.  Ch'dds 
V.  Fischer,  62  111.  167;  Jackson  v.  HaU,  63  id.  440;  Raihde  v. 
Runde,  69  id.  98. 

The  principle  is  this :  When,  in  consideration  of  the  prom- 
ise to  pay  the  debt  of  another,  the  defendant  receives  property 
and  realizes  the  proceeds,  the  promise  is  not  within  the  mis- 
chief provided  against,  and  the  plaintiff  may  recover  on  the 
promise,  or  in  an  action  for  money  had  and  received."  See 
Stanley  v.  Heddick,  18  Ired.  86,  quoted  in  Mason  v.  Wilson, 
84  N.  C.  61. 

Mr.  JnsTioE  Gbaig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  William  L. 
Bankin,  against  James  E.  Power,  to  recover  $1000,  which  it 
is  alleged  Power  agreed  to  pay  in  consideration  that  Bankin 
would  permit  certain  com,  upon  which  he  held  a  mortgage, 
to  be  delivered  to  a  certain  person  to  whom  the  com  had  been 
sold  by  Mrs.  Glasscock.  Bankin  recovered  a  judgment  in  the 
circuit  court  for  the  amount  claimed,  and  that  judgment  was 
affirmed  in  the  Appellate  Court. 

After  the  plaintiff  had  concluded  his  evidence,  the  defend- 
ant entered  a  motion  to  exclude  the  evidence  from  the  jury. 
The  court  overruled  the  motion,  and  this  decision  of  the  court 
is  relied  upon  as  error. 

The  main  ground  relied  upon  in  support  of  the  motion  is, 
that  the  admitted  evidence  established  merely  a  verbal  prom- 
ise to  pay  the  debt  of  another,  and  was  therefore  void  under 
the  Statute  of  Frauds.  We  do  not  concur  in  the  view  taken 
by  appellant's  counsel.  As  we  understand  the  testimony,  in 
the  fall  of  1881  Mrs.  Glasscock  was  indebted  to  Bankin  on  a 
certain  note  for  $1249,  bearing  date  November  16, 1881,  and 
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dae  October  1,  1882.  The  payment  of  the  note  was  secured 
by  a  chattel  mortgage  on  a  crop  of  com  raised  that  season. 
In  the  summer  of  1882»  Mrs.  Glasscock  contracted  the  com 
to  Uhrich,  who  gave  Power  a  check  for  $1000,  which  he  was 
to  hold  until  one  thousand  dollars'  worth  of  the  com  should 
be  delivered,  when  the.  money  was  to  be  paid  to  Mrs.  Glass- 
cock, or  her  order.  After  the  check  was  placed  in  the  hands 
of  Power,  and  before  any  of  the  com  was  delivered,  Bankin 
and  Power  met  at  the  office  of  Mr.  Sales,  and  Bankin  refused 
to  allow  the  com  to  be  delivered  unless  the  money  in  the 
hands  of  Power  should  be  applied  on  his  mortgage  indebt- 
edness. After  discussing  the  matter  for  some  time.  Power 
finally  agreed  if  Bankin  would  permit  the  corn  to  be  delivered 
to  Ulrich,  he  would  apply  the  money  in  his  hands  in  payment 
of  the  note  and  mortgage  held  by  Bankin.  This  arrange- 
ment was  made,  according  to  the  testimony  of  Sales,  about 
the  first  of  August,  1882. 

A  parol  promise  to  pay  the  debt  of  another  is  rendered 
void  by  the  Statute  of  Frauds,  and  an  action  can  not  be  en- 
forced upon  such  a  promise.  There  is  no  room  for  doubt  as 
to  the  general  mle  on  this  subject.  In  Scott  v.  Thomas,  1 
Scam.  58,  it  was  held  that  where  the  moving  consideration 
for  the  promise  is  the  liability  of  a  third  person,  there  the 
promise  must  be  in  writing;  but  if  there  is  a  new  considera- 
tion moving  from  the  promisee  to  the  promisor,  there  the 
superadded  consideration  makes  it  a  new  agreement,  which 
is  not  within  the  statute.  In  Borchsenivs  v.  Canutson,  100 
lU.  82,  where  the  plaintiff  had  relinquished  a  lien  or  given  up 
a  security  for  a  debt  in  consideration  of  a  promise  by  a  third 
party  to  pay  the  debt,  the  promise  was  held  to  be  an  original 
undertaking,  and  not  affected  by  the  Statute  of  Frauds.  Here 
Bankin  had  a  lien  on  the  corn  for  the  payment  of  his  debt, 
which  he  relinquished,  and  allowed  the  corn  to  be  sold,  upon 
the  promise  of  Power  that  the  money  ($1000)  which  he  held 
in  his  hands  should  be  paid  to  him.    A  promise  of  this  char- 
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acter,  under  the  rule  established  by  the  authorities,  is  an 
original  undertaking,  and  in  no  manner  affected  by  the  Stat- 
ute of  Frauds.  Such  being  the  case,  the  evidence  was  prop- 
erly admitted,  and  the  court  did  right  in  overruling  the  motion 
to  exclude  the  evidence  from  the  jury. 

But  it  is  said  in  the  argument  that  Bankin  had  no  mort- 
gage at  the  time  Power  promised  to  pay  the  money  to  him, 
and  hence  no  lien  was  waived,  or  security  given  up,  on  the 
faith  of  the  promise.  This  is  a  clear  misapprehension  of  the 
evidence  bearing  upon  this  branch  of  the  case.  It  is  true 
that  Bankin  fixed  the  date  of  the  promise  made  by  Power  to 
him,  in  September  or  October,  1881 ;  but  this  was  a  mistake 
as  to  the  date.  The  corn  sold  was  the  crop  of  1881,  but  it 
was  not  delivered  until  August,  1882,  and  Sales,  who  was 
present  and  heard  the  arrangement  made  between  Bankin 
and  Power,  testified  that  it  occurred  "about  the  beginning  of 
the  delivery  of  the  corn,  *  *  *  from  the  Ist  to  the  11th 
of  August,  1882."  If  there  had  been  no  evidence  as  to  the 
date  of  the  agreement  except  Bankings  testimony,  there  might 
be  much  force  in  appellant*s  position  on  this  question ;  but 
the  evidence  of  Sales  places  the  date  of  the  agreement  beyond 
question,  and  at  a  time  when  the  mortgage  lien  was  in  fuD 
force  and  effect. 

Objection  is  made  to  an  instruction  given  by  the  court  in 
behalf  of  the  plaintiff.  We  have  examined  the  instruction,  and 
while  there  may  be  objections  of  a  technical  character  urged 
against  it,  yet  so  far  as  the  law  involved  in  the  case  is  con- 
cerned, the  instruction  lays  down  a  correct  proposition  of  law. 

It  is  also  contended  that  the  court  erred  in  refusing  one 
of  defendant's  instinictions.  The  instruction  refused  may 
announce  a  correct  proposition  of  law,  and  might,  under  a 
different  state  of  facts,  be  proper ;  but  as  we  understand  the 
record,  there  was  no  evidence  upon  which  it  could  properly 
be  based,  and  under  such  circumstances  it  was  the  duty  of 
the  court  to  refuse  it. 
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It  is  also  objected  that  a  recovery  could  not  be  had  under 
the  common  counts.  Where  the  promise  sued  upon  is  a  col- 
lateral undertaking,  then  the  declaration  is  required  to  be 
special ;  but  where  the  promise,  as  here,  is  regarded  as  an 
original  undertaking,  a  recovery  may  be  had  under  the  com- 
mon counts.  liunde  v.  Runde,  69  Dl.  98,  is  an  authority  in 
point  on  this  question. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  North  Chicago  Rolling  Mill  Company    . 

V. 

Lars  F.  Johnson. 
Filed  at  Ottawa  May  15,  1885. 

1.  Neoliobncb—masteb  and  servant— du/y  of  the  former  to  use 
proper  precautions  for  the  safety  of  the  latter— a^,  in  the  unloading  of 
carSy  to  avoid  collisions^  etc.  In  nn  notion  to  recover  for  personal  injuries 
resnlting  from  alleged  negligence,  it  appeared  the  defendant  company  pat 
the  plaintiff  and  others  of  its  servants  to  work  unloading  a  railroad  freight 
car  standing  on  a  spur  of  a  sid6 -track  having  connection  with  other  tracks 
only  at  one  end,  and  being  a  track  not  used  for  passing  trains,  and  there  being 
nothing  to  lead  the  laborers  to  believe  the  car  they  were  unloading  would  be 
disturbed,  and  while  so  engaged  the  loaded  car  was  violently  struck  by  other 
cars  which  beci\me  detiohed  from  an  engine  used  in  switching  cars  in  the 
yard,  whereby  the  plaintiff  was  injured.*  It  w^as  held,  that  it  was  the  duty  of 
the  defendant  not  to  have  brought  on  this  peril  without  timely  notice  to  the 
laborers  so  engaged;  that  either  the  cars  ought  not  to  have  been  brought  into 
the  position  they  were,  without  notice,  or  it  should  have  been  first  ascertained 
that  no  danger  to  the  laborers  could  result  therefrom,  and  that  the  failure  to 
do  so  was  gross  negligence. 

2.  The  attempt  to  bring  a  train  of  cars  on  the  switch  to  a  point  where  the 
defendant's  servants  were  engaged  in  unloading  a  car,  where  the  grade  was  a 
descending  one,  without  notice  to  them,  or  any  signal  by  the  bell  or  whistle 
of  the  engine  of  the  approach  on  such  track,  and  without  having  the  moving 
cars  under  control  by  proper  and  sufficient  couplings  and  brakes  attached, 
the  yard-master  knowing  that  men  were  engaged  all  around  the  car  they  were 
unloading,  was  gross  negligence  on  the  part  of  the  defendant 
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Ilia  ^^^  3.    Samb— 08  to  v^hose  d%ty  it  woe  to  see  thai  the  appUancea  for  con- 

^^"^  trolling  the  moving  cars  Vfere  in  proper  order,  etc     In  Buch  an  action, 

11^        A>7  vl^ere  the  injniy  resulted  from  the  onoonpUng  of  certain  cars  in  a  train  being 

^^^  switched  in  the  defendant's  yard,  so  that  they  could  not  be  controlled  by  the 

engine,  and  from  a  defective  brake  on  one  of  the  detached  cars  which  struck 

the  car  on  which  the  plaintiff  was  engaged  at  work,  it  was  held  to  be  wholly 

immaterial  whose  duty  it  was  to  inspect  the  couplings  of  the  cars,  brakes,  etc., 

or  how  on  that  occasion  the  engineer  handled  his  train,  and  that  proffered 

eyidence  in  such  respect  was  properly  excluded. 

4.  Saicb — as  to  what  is  negligence — evidence  in  respect  thereto — custom 
at  other  places  as  to  the  mode  of  handling  railroad  cars.  Where  the  charge 
of  negligence  of  a  defendant  is  the  sudden  starting  of  a  detached  car  upon 
which  the  plaintiff  was  engaged  in  unloading  brick,  without  previous  notice  or 
warning,  by  the  collision  of  other  oars  being  pushed  back,  evidence  tending 
to  show  that  the  pushing  of  the  cars  instead  of  pulling  them  was  not  negli- 
gence, is  inadmissible.  The  custom  in  other  yards  as  to  pushing  or  drawing 
cars  in  such  a  case  is  wholly  immaterial. 

5.  Same— proo/  of  custom  as  to  watchfulness  of  railroad  laborers  in 
loading  and  unloading  cars.  In  an  action  by  a  laborer  employed  by  de- 
fendant, to  recover  for  an  injury  caused  by  the  collision  of  other  cars  being 
switched,  with  the  one  on  which  he  was  unloading  brick,  without  any  signal 
or  warning,  the  court  sustained  an  objection  to  this  question  asked  by  the 
defendant  of  a  witness,  who  was  a  switchman:  "What,  if  anything,  was  the 
rule  or  custom  as  to  laborers  unloading  and  loading  cars,  and  switchmen, 
with  reference  to  the  laborers  looking  out  for  the  movement  of  their  car  while 
being  loaded  or  unloaded?"  Held^  that  the  ruling  was  correct,  as  it  was  not 
shown  there  was  any  rule  or  custom  in  this  respect.  If  the  men  were  en- 
joined to  keep  a  lookout  constantly  for  the  approach  of  trains  while  at  work, 
that  fact  was  susceptible  of  proof. 

6.  FEiiLOW-SERYANTS— ir^  regarded  as  holding  that  relation,  within 
the  rule  exempting  master  from  liability  for  injury  to  one  by  negligence 
of  the  other.  Servants  of  the  same  master,  to  be  co-employes  or  fellow- 
servants,  BO  as  to  exempt  the  master  from  liability  on  account  of  injuries 
sustained  by  one  resulting  from  the  negligence  of  the  other,  must  be  such 
as  are  directly  cooperating  with  each  other  in  a  particular  business, — ^that  is, 
the  same  line  of  employment, — or  such  that  their  usual  duties  shall  bring 
them  into  habitual  association,  so  that  they  may  exercise  a  mutual  influence 
upon  each  other  promotive  of  proper  caution. 

7.  The  relations  of  the  servants  must  be  such  that  each,  as  to  the  other, 
by  the  exercise  of  ordinary  caution  can  either  prevent  or  remedy  the  negli- 
gent  acts  of  the  other,  or  protect  himself  against  its  consequences.  Where 
there  is  no  right  or  no  opportunity  of  supervision,  or  where  there  is  no  in- 
dependent will,  and  no  right  or  opportunity  to  take  measures  to  avoid  the 
negligent  acts  of  another  without  disobedience  to  the  orders  of  an  immediate 
superior,  the  doctrine  exempting  the  master  can  have  no  application. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  W.  H.  Barnum,  Judge,  presiding. 

Messrs.  Willabd  &  DRtaos,  for  the  appellant. 

Messrs.  Brandt  &  Hoffman,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

Appellant  was  possessed  of  a  rolling  mill,  and  other  works 
connected  with  it,  and  of  adjoining  yards,  upon  which  were 
railway  tracks  used  for  the  movement  of  cars  belonging  to 
appellant  and  to  other  parties  with  whom  it  did  business, 
under  the  management'  and  cofitrol  of  employes  of  appellant. 
Appellee  was  in  the  employ  of  appellant  as  a  common  laborer, 
and  had  been,  for  about  one  month,  engaged  in  removing 
rails  from  its  mill  and  placing  them  upon  cars,  though  it 
was  within  the  line  of  his  duty  to  unload  bricks  from  cars, 
and,  in  general,  to  perform  any  common  labor  required  of 
him  in  and  about  the  mill.  He  was  under  the  immediate 
charge  and  control  of  one  Clute,  assistant  foreman  of  the 
rail  mill.  He  and  a  number  of  co-laborers  were  directed  by 
Clute  to  unload  the  bricks  from  a  car  standing  on  one  of 
appellant's  tracks  near  the  rolling  mill,  which  they  were  pro- 
ceeding to  do,  when,  before  they  had  quite  finished  the  work, 
a  train  of  cars  was  backed  down  the  track  on  which  the  car 
they  were  unloading  was  standing,  and  against  that  car  with 
such  violence  as  to  suddenly  put  it  in  motion,  and  thereby  to 
knock  appellee  down  and  break  his  leg,  and  otherwise  seri- 
ously injure  him.  The  train  causing  this  injury  was  under 
the  immediate  charge  and  control  of  one  Crowley,  appellant^s 
yard-master,  and  neither  Clute  had  any  charge  or  control  of 
the  men  operating  the  train,  nor  Crowley  any  charge  or  con- 
trol of  appellee  and  the  other  men  engaged  in  unloading  the 
bricks. 
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Appellant  claims  that  the  injury  was  caused,  primarily,  by  a 
defective  link  coupling  the  cars  somewhere  near  the  middle  of 
the  train,  which  breaking,  the  train  parted,  and  as  it  was  being 
backed  or  pushed,  with  the  engine  in  the  rear,  that  part  in 
advance  beyond  this  break  could  not  thereafter  be  controlled 
by  the  engine ;  and,  secondarily,  by  a  defective  brake- wheel 
on  the  extreme  advancing  car,  whereby  it  was  impossible  to 
check  the  momentum  of  the  cars,  the  grade  descending  from 
the  point  at  which  the  break  occurred,  to  the  car  from  which 
the  bricks  were  being  unloaded.  Crowley  had  caused  the  car- 
load of  bricks  to  be  placed  where  it  was,  and  shortly  before 
the  injury  had  sent  men  to  remove  it,  but  finding  that  it  was 
not  yet  unloaded,  had  countermanded  that  order  and  directed 
that  certain  coal  cars  be  brought  and  backed  in,  and  these 
composed  the  train  causing  the  injury.  He  claims  to  have 
given  a  signal  to  stop  the  train  when  he  saw  that  it  was 
likely  to  hit  the  brick  car,  and  also  that  when  he  saw,  after- 
wards, that  the  train  had  not  stopped,  he  cried  out  to  the 
men  unloading  the  brick,  to  look  out,  etc.  It  is  not  claimed 
that  any  bell  was  rung  or  whistle  sounded  to  give  warning 
of  the  approach  of  this  train,  and  it  is  quite  evident  that  no 
cries  or  words  of  warning  reached  the  ears  of  appellee,  and 
of  some  of  the  other  laborers. 

On  the  trial,  appellant's  counsel  asked  a  witness,  who  was 
a  switchman  in  appellant's  yard,  whether  he  was  acquainted 
with  the  manner  of  switching  in  other  yards,  as  to  having  the 
cars  ahead  or  behind  the  engine.  The  question  was  objected 
to  by  appellee's  counsel,  and  the  objection  was  sustained  by 
the  court.  It  is  now  urged  that  this  ruling  was  erroneous. 
This  contention  results,  as  we  conceive,  from  a  misapprehen- 
sion of  the  issue  before  the  jury.  Counsel  seem  to  understand 
that  the  fact  the  cars  were  pushed  rather  than  pulled  by  the 
engine,  is  charged  in  the  declaration  as  the  negligence  whereby 
the  injury  was  caused.  The  gist  of  the  charge  of  negligence, 
in  each  count,  is,  that  the  car  wherefrom  appellee  and  others 
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were  unloading  bricks,  was,  without  any  previous  notice  to 
them,  by  the  ringing  of  the  bell  or  otherwise,  suddenly  started 
or  driven  forward  by  the  collision  of  the  oars  that  were  being 
pushed.  The  same  result,  precisely,  might  have  been  pro- 
duced by  pulling  the  cars.  Whether  it  was  negligent  to  back 
up  a  train  is  nowhere  made  a  question,  but  the  negligence 
charged  lies  wholly  in  the  backing  of  the  train,  without  pre- 
vious notice,  against  a  standing  car  which  is  being  unloaded. 
It  is  not  possible,  therefore,  that  what  may  have  been  done  in 
other  yards  in  switching,  in  respect  of  having  the  cars  before 
or  behind  the  engine,  could  have  in  any  degree  enlightened 
the  jury  as  to  this  issue.  We  do  not,  therefore,  think  any- 
thing decided  in  Pennsylvania  Co.  v.  Stoelke,  104  111.  201,  and 
Pennsylvania  Co.  v.  Hankey,  93  id.  580,  has  any  relevancy. 

Again,  counsel  for  the  appellant  asked  the  same  witness, 
"What,  if  anything,  was  the  rule  or  custom  as  to  laborers 
unloading  and  loading  cars,  and  switchmen,  with  reference  to 
the  laborers  looking  out  for  the  movement  of  their  car  while 
being  loaded  or  unloaded.'*  Appellee's  counsel  objected  to 
the  question,  and  the  court  sustained  the  objection,  and  this 
ruling,  also,  is  claimed  to  be  erroneous.  It  is  sufiScient,  to 
sustain  this  ruling,  that  it  was  not  shown  that  there  was 
any  rule  or  custom  in  this  respect,  nor  did  the  counsel  ofPer 
or  propose  to  prove  any  particular  custom  upon  the  subject. 
Apart  from  this,  however,  the  witness  seems  to  have  been 
allowed  to  state,  without  objection,  all  that  he  knew  in  that 
regard.  He  says :  ''It  sometimes  happened  there  in  the  yard, 
that  while  a  car  was  being  loaded  or  unloaded  it  became  neces- 
sary to  couple  to  it  and  move  it,  for  the  purpose  of  placing 
other  cars.  It  would  happen  once  a  day,  on  an  average. 
We  can  not  tell  half  a  day  in  advance  about  the  necessity  for 
moving  cars  which  are  being  loaded  or  unloaded.  When  it 
became  necessary  to  move  cars  during  the  time  of  loading  or 
unloading,  we  could  notify  the  boss,  and  if  we  were  going  into 
the  stock  house,  we  would  whistle  or  ring  the  bell.    *    *    • 
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We  might  move  a  ear  whilst  it  was  being  nnloaded.  If  it 
became  necessary  to  do  so,  we  notified  the  boss  of  the  men. 
That  was  the  custom.**  If  the  men  were  enjoined  to  keep  a 
lookout  constantly  for  the  approach  of  trains  while  at  work, 
the  fact  was  susceptible  of  proof,  bat  the  evidence  offered  did 
not  tend  to  prove  that. 

Another  witness  was  asked  by  counsel  for  appellant, — ^he 
having  previously  stated  that  he  was  acquainted  with  the 
manner  in  which  switching  was  done  in  other  yards, — "Is  it 
ordinarily  expected  of  the  switchmen  to  examine  the  coup- 
ling-pins and  brakes,  and  things  of  that  kind?"  And  again, 
''What  was  the  custom  at  and  before  that  time,  in  that  yard, 
respecting  the  examination  of  links,  pins  and  couplings,  by 
the  brakemen  and  switchmen?"  Another  witness,  the  en- 
gineer, was  asked  by  the  same  counsel,  "State  whether  you 
were  managing  your  train  in  the  usual  and  ordinary  way." 
Another  witness  was  asked  by  the  same  counsel  whether  he 
knew  what  the  custom  was  in  and  around  the  city  of  Chicago 
in  respect  to  switchmen  in  the  yard  examining  each  car,  and 
seeing  whether  it  is  in  order  or  not  bef of e  they  move  it ;  and 
upon  being  answered  in  the  a£Srmative,  the  counsel  proposed 
to  prove  by  this  witness  that  "it  is  not  the  ordinary  custom 
of  switchmen  in  any  yard,  within  the  knowledge  of  this  wit- 
ness, to  examine  into  the  condition  of  the  cars  before  they 
move  them, — that  is  the  duty  of  other  persons."  The  court, 
on  objection,  held  each  of  these  questions  inadmissible,  and 
refused  to  allow  them  to  be  answered, — the  last  question,  how- 
ever, only  so  far  as  other  yards  in  Chicago  were  concerned, 
the  witness  being  permitted  to  state  what  was  the  custom  of 
appellant  in  this  respect, — and  we  are  asked  to  reverse  the 
judgment  below  because  of  these  rulings,  also.  We  think  it 
enough  to  say,  that  in  our  opinion  it  was  wholly  unimport- 
ant whose  duty  it  was  to  inspect  the  couplings  of  the  cars, 
brakes,  etc.,  and  how,  6n  that  occasion,  the  engineer  man- 
aged his  train.     The  facts  are  nncontroverted  that  appellee 
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and  others  were  put  to  work  unloading  a  oar  standing  on  a 
spnr  of  a  side-track, — i.  €.,  a  track  having  connection  with 
other  tracks  only  at  one  end.  It  was  not  at  a  place  where 
there  were  passing  trains.  There  was  not  a  single  circum- 
stance in  evidence  tending  to  prove  that  a  laborer  at  that 
car  ought  to  have  anticipated  that  it  might  be  disturbed  while 
being  unloaded.  The  labor  was  wearisome  and  engrossing, 
and  its  performance  required  of  the  laborers  immediate  and 
constant  attention.  It  was,  therefore,  the  duty  of  appellant 
to  bring  no  peril  upon  the  laborer  without  first  giving  him 
timely  notice.  Either  the  cars  ought  not  to  have  been  brought 
into  the  position  they  were,  before  the  bricks  were  unloaded, 
and  without  timely  notice  to  the  laborers  of  the  danger  thereby, 
or  it  should  have  been  first  ascertained  that  no  danger  to  those 
laborers  could  result.  No  matter  whose  individual  duty  it 
was  to  inspect  the  company's  brakes,  etc.,  the  obligation  was 
upon  appellant  not  to  bring  upon  appellee  and  the  other  lab- 
orers, without  previous  timely  notice,  in  the  helpless  condition 
they  were,  this  danger,  and  to  do  so  was,  unquestionably,  in 
fact,  gross  negligence,  to  which  there  was  no  contributive 
negligence  on  the  part  of  appellee.  The  ruling  was  entirely 
correct,  in  our  opinion.  The  proposed  evidence,  instead  of 
enlightening,  would  only  have  tended  to  perplex  and  mislead 
the  minds  of  the  jury. 

It  is  objected  that  the  court  below  erred  in  submitting 
the  question  of  comparative  negligence  to  the  jury,  because 
there  was  no  circumstance  tending  to  show  gross  negligence 
on  the  part  of  appellant.  We  do  not  concur  in  this  view. 
In  addition  to  the  circumstances  before  alluded  to  as  tending 
to  prove  gross  negligence  upon  the  part  of  appellant,  is  the 
fact  that  we  have  previously  stated,  that  from  a  point  some 
distance  in  the  direction  of  the  connecting  tracks  there  is  a 
down-grade  to  the  point  where  the  car  from  which  the  bricks 
were  being  unloaded  stood ;  and  to  bring  cars  to  that  point 
without  having  them  certainly  under  control,  while  knowing, 
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as  this  yard-master  did,  that  men  were  at  the  same  time 
engaged  all  aroand  the  car  taking  oat  the  bricks,  and  their 
attentions  absorbed  in  their  labors,  is  but  little,  if  any,  short 
of  criminal  recklessness. 

Objection  is  also  urged  that  the  court  erred  in  refusing  to 
give  the  seventh  in  the  series  of  instructions  asked  by  the 
appellant.     It  reads  as  foUoi^s : 

"If  the  jury  believe,  from  the  evidence,  that  plaintiff's  usual 
employment  at  and  before  the  time  of  the  injury  was  to  load 
and  unload  cars  in  the  defendant's  yard,  and  that  it  was  the 
usual  duty  of  those  having  control  of  the  train  in  question 
to  move  cars  in  said  yard  before  and  after  being  unloaded, 
and  that  the  plaintiff,  and  those  having  control  of  said  train, 
whilst  engaged  in  their  respective  employments,  could  observe 
how  each  did  their  work,  then  the  said  plaintiff  and  the  per- 
sons having  control  of  said  engine  were  co-employes.  ** 

This  falls  short  of  an  accurate  statement  of  what  is  essen- 
tial to  constitute  a  co-employe,  within  the  ruling  in  Chicago 
and  Northwestern  Ry,  Co.  v.  Moranda,  93  HI.  302,  Chicago 
and  Alton  Railroad  Co,  v.  May,  Admx.  108  id.  288,  and  Chi- 
cago and  Eastern  Illinois  Railroad  Co,  v.  Ocary,  110  id.  383. 
That  ruling  requires  that  the  servants  of  the  same  master, 
to  be  co-employes,  so  as  to  exempt  the  master  from  liability 
on  account  of  injuries  sustained  by  one  resulting  from  the 
negligence  of  the  other,  shall  be  directly  cooperating  with 
each  other  in  a  particular  business, — L  e,,  the  same  line  of 
employment, — or  that  their  usual  duties  shall  bring  them 
into  habitual  association,  so  that  they  may  exercise  a  mu- 
tual influence  upon  each  other  promotive  of  proper  caution. 
The  idea  is,  that  the  relations  between  the  servants  must  be 
such  that  each,  as  to  the  other,  by  the  exercise  of  ordinary 
caution,  can  either  prevent  or  remedy  the  negligent  acts  of 
the  other,  or  protect  himself  against  its  consequences ;  and, 
of  course,  where  there  is  no  right  or  no  opportunity  of  super- 
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yision,  or  where  there  is  no  independent  will,  and  no  right  or 

opportunity  to  take  measares  to  avoid  the  negligent  acts  of 

another  without  disobedience  to  the  orders  of  his  immediate 

superior,  the  doctrine  can  have  no  application.    How  can  the 

laborer  be  profited  by  a  knowledge  of  the  usual  manner  of 

doing  work  in  another  department,  if  he  is  unable,  in  any 

reasonable  way,  while  engaged  in  the  proper  discharge  of  his 

duties,  and  without  disobedience  to  his  immediate  superiors, 

to  influence  the  conduct  of  the  laborers  in  that  department  ? 

The  instruction  was  properly  refused. 

Perceiving  no  sufficient  ground  upon  which  to  reverse  the 

judgment  below,  it  is  affirmed. 

Judgment  affirmed. 


George  F.  Harding 
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TTi    » 

1.  Admikistbation  ov  estates— lan(i8  of  an  estate— powers  and  duties  gra  78 

of  the  administrator  in  respect  thereto.    An  administrator  takes  no  interest         \i^   .?'^| 
in  or  to  the  realty  of  his  intestate.    In  no  event  can  he  take  anything  more  '~Il4~65 

than  a  mere  power,  and  in  the  absence  of  an  insnfQcienoy  of  personal  assets  184    167 

to  pay  debts,  he  has  nothing  whatever  to  do  with  it.  114        65 

2.  Same— sale  of  land  to  pay  debts— prerequisites  to  the  riffht.  Under 
the  act  of  1857,  it  is  essential  to  the  right  of  an  administrator  to  apply  for  an 
order  to  sell  real  estate  to  pay  debts,  and  to  the  jurisdiction  of  the  conrt  to 
grant  such  order,  that  it  shall  be  made  to  appear  by  the  petition  that  the  per- 
sonal estate  of  the  testator  or  intestate  is  insufficient  to  pay  the  just  debts 
against  his  or  her  estate,  and  that  there  be  real  estate  to  which  the  testator 
or  intestate  had  "claim  or  title,"  and  that  the  executor  or  administrator  has 
made  a  just  and  true  account  of  the  personal  estate  and  debts  of  the  deceased, 
to  the  proper  county  court.  Unless  these  jurisdictional  facts  appear  on  the 
face  of  the  petition,  the  court  has  no  power  to  make  any  order  in  the  premises. 

8.    Same— o/  the  character  of  title  required,  in  order  that  the  land  may 
he  sold.    On  an  application  by  an  administrator  for  leave  to  sell  land  to  pay 
5—114  lUi. 
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debts  and  costs  of  administration,  it  is  not  material  whether  the  deceased  had 
the  better  title  to  the  land  sought  to  be  sold  or  not,  or,  indeed,  whether  he 
had  any  title  at  all.  It  will  be  sufficient  if  the  deceased,  at  his  death,  had  a 
bona  fide  claim  of  title. 

4.  Same— cZaim  of  title  adversely^whether  it  tthould  he  interposed,  and 
for  what  purpose.  In  a  proceeding  by  an  administrator  for  leave  to  sell 
land  to  pay  debts,  the  court,  exercising  but  a  mere  statutory  authority,  has  no 
jurisdiction  to  settle  and  determine  conflicting  titles  to  the  land,  or  to  remove 
clouds  upon  title.  If  the  paramount  owner  of  the  land  is  made  a  defendant, 
it  would  doubtless  be  his  duty  to  assei-t  his  rights  to  the  same  in  his  answer, — 
not  for  the  purpose  of  forming  an  issue  to  be  tried  in  that  proceeding,  but 
for  the  purpose  of  giving  notice  of  his  rights,  and  thus  prevent  an  estoppel 
in  pais, 

6.  ^Axa— of  defences  generally,  to  application  to  sell  land  to  pay  debts — 
and  in  what  manner  interposed.  The  procedure  upon  appearance  of  the 
defendants  being  as  in  chancery,  if  the  petition  fails  to  state  all  the  facts 
necessary  to  give  the  court  jurisdiction,  the  defendants  may  demur  to  the 
same,  or  move  in  arrest,  or  treat  the  whole  proceeding  as  a  nullity.  If  the 
petition  is  good  on  its  face,  but  in  fact  is  untrue,  an  answer  would  be  neces- 
sary, which  may  be  a  simple  traverse  of  the  facts  alleged,  or  the  answer  may 
set  tip  any  special  circumstances  showing  that  the  debl6  or  daims  for  the 
payment  of  which  the  land  is  sought  to  be  sold,  are  not  bona  fide,  or  legally 
binding  on  the  estate  or  heirs. 

6.  Same— o/  the  decree  of  sdU—^f  its  requisites,  and  the  measure  of 
relief  it  may  give.  Whatever  is  necessary  to  effectuate  the  sale  of  the  "title 
or  claim"  which  the  deiceased  had  to  the  land  sought  to  be  sold,  the  court 
may  lawfully  do;  but  it  must  act  on  the  title  or  claim  as  it  finds  it.  The 
Qourt  must  find  the  amount  of  the  indebtedness,  order  the  sale,  fix  its  terms, 
and  prescribe  the  manner  of  conducting  it,  so  far  as  this  is  not  done  by  the 
statute  itself;  and  when  made,  the  oourt  may  either  approve  it,  or  set  it  aside 
for  proper  cause. 

7.  As  a  necessary  incident  to  the  power  to  make  the  sale,  the  court  must 
also  determine  whatever  questions  may  arise  in  respect  to  the  payment  of  the 
purchase  money  or  the  sufficiency  of  the  conveyance,  and,  in  short,  all  ques- 
tions relating  to  the  sale.  In  respect  to  the  land,  the.  court  can  find  only  the 
fact  that  the  deceased  had  title  or  a  claim  to  the  same,  and  the  sale  will  be 
subject  to  all  adverse  independent  claims  of  title. 

8.  Sauk— possession— hov  acquired  by  purchaser— power  of  the  court 
ordering  sale.  The  court,  whether  the  circuit  or  county  court,  under  whose 
decree  an  administrator  sells  land  to  pay  debts,  has  no  right  or  authority  of 
law  to  enter  an  order  requiring  the  delivery  of  possession  to  the  purchaser  by 
parties  claiming  an  independent  title  thereto.  The  purchaser  must  establish 
his  right  to  the  possession  by  an  action  in  a  court  of  law  where  legal  titles 
ore  ooguiieable. 
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9.  Chancert— potrer  to  give  possession  of  land.  Courts  of  eqaity  in 
the  exercise  of  their  ordinary  and  general  chancery  jorisdiction,  where  the 
right  to  possession  of  real  property  is  inyolved  or  liens  thereon  are  to  be 
enforced,  and  all  persons  in  interest  are  made  parties,  may,  npon  the  con- 
summation of  the  salt,  do  complete  jnstioe  by  patting  the  snccessfnl  claim- 
ant into  possession.  And  on  a  sale  in  a  proceeding  to  foreclose  a  mortgage 
or  enforce  a  lien,  the  court  may  extend  the  same  relief  to  a  purchaser  under 
the  decree. 

10.  But  this  rule  has  its  exceptions.  Thus,  if  one,  pending  the  suit,  enters, 
not  under  a  party  thereto,  or  under  one  who  had  not  derived  title  to  the  prem- 
ises, or  had  gone  into  possession  under  a  party  pending  the  suit^  he  can  not 
be  turned  out  of  possession  under  the  decree.  So  in  case  of  a  foreclosure 
■ale,  if  the  person  in  possession  shows  a  right  paramount  to  the  mortgage, 
the  coort  will  not  attempt  to  decide  any  question  of  legal  title,  and  the  pos- 
session must  then  be  sought  by  proceedings  at  law. 

11.  EsTOPPEii — by  failing  to  assert  party*s  rights.  It  is  a  principle  of 
general  application  that  when  the  owner  of  property,  real  or  personal,  sees 
another  haying  no  right,  or  a  limited  right  thereto,  about  to  sell  it  absolutely 
to  an  innocent  purchaser,  he  must  speak  and  assert  his  ownership,  otherwise 
he  will  be  estopped  from  setting  up  his  title  against  such  purchaser,  or  one 
claiming  through  him. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  George  Gardner,  Judge,  presiding. 

Mr.  George  B.  Grant,  for  the  appellant : 

The  writ  of  assistance  will  issue  in  all  citses  to  put  a 
purchaser  in  possession  who  has  purchased  under  decree  of 
court.  Kessinger  v.  Whittaker,  82  111.  25;  Rorer  on  Sales, 
sees.  1-18. 

Under  the  Revised  Statutes  of  1874,  (chap.  37,  sec.  49,) 
there  is  expressly  conferred  upon  even  the  probate  court,  in 
such  proceeding,  full  power  "to  make  all  necessary  orders 
to  carry  into  effect  any  decree  previously  entered,  including 
necessary  writs  therefor."*  Such  a  motion  is  a  mere  con- 
tinuance of  the  original  case ;  and  no  one  can  intermeddle 
pendente  lite,  and  if  they  do,  they  may  be  disregarded.  Borer 
on  Sales,  sees.  1-18. 
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In  Bmh  v.  Fowler,  36  111.  53,  the  eoart  fixes  the  limits  of 
power  of  giving  possession  by  saying  what  the  court  can  not 
do,  viz.,  that  the  court  can  not  put  out  one  who  is  not  a  party 
and  who  was  in  possession  before  suit  was  brought.  Richard- 
son V.  Hadsall,  106  111.  477.  See,  also,  37  111.  300,  showing 
this  to  be  the  only  exception. 

The  writ  is  '*ex  deUto  justitia.'*  Beatty  v.  De  Forrest,  12 
C.  E.  482. 

Some  difficulties  are  alleged  to  exist  touching  the  letting 
of  the  plaintiff  into  possession  of  an  undivided  half.  This 
is  the  form  of  the  proper  order  in  such  case.  (Freeman  on 
Co-tenancy,  sees.  287-289.)  On  page  295,  the  order  is  stated 
to  be,  "to  let  the  plaintiff  into  possession," — ^not  to  put  the 
defendant  out. 

In  Morse  v.  Finch,  1  Scam.  495,  this  court  held  that  forci- 
ble detainer  may  be  maintained  by  one  tenant  in  common 
against  another.  In  Bruce  v.  Roney,  18  HI.  74,  the  court 
held,  reversing  and  remanding,  with  instructions  to  follow  its 
judgment,  that  a  writ  of  possession  might  become  necessary, 
and  should  be  entered  in  conformity  with  its  opinion  for  what 
was,  in  that  case,  an  undivided  half  of  the  premises. 

Mr.  John  P.  Wilson,  for  the  appellees : 

A  proceeding  bjr  an  administrator  to  sell  land  is  purely 
statutory,  and  in  it  the  court  has  no  power  or  authority  to 
determine  questions  of  title  or  rights  of  possession.  Beebe 
V.  Saulter,  87  111.  521. 

The  application,  here,  is  to  remove  obstructions, — not  an 
application  in  the  progress  of  the  cause,  when  a  hearing  can 
be  had,  but  by  an  order,  after  the  court  has  granted  all  the 
relief  asked  by  the  administrator,  and  after  the  court  has 
exhausted  all  authority  given  by  the  statute.  The  adminis- 
trator could  not  have  asked,  or  the  court  granted,  a  deter- 
mination of  the  question  as  to  the  right  of  possession,  either 
before  or  after  a  sale. 
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An  administrator  takes  no  kind  of  an  estate,  title  or  inter- 
est in  the  realty  of  his  intestate.  At  most,  he  takes  but  a 
power  of  sale  upon  a  deficiency  of  personal  assets.  Ryan  v. 
DuncaUy  88  111.  146 ;  Le  Moyne  v.  Qalmby,  70  id.  899 ;  Stone 
V.  Wood,  16  id.  177;  Smith  v.  McConneU,  17  id.  135. 

It  is  a  general  and  well  settled  rule  that  the  doctrine  of 
caveat  evfptor  applies  to  all  judicial  sales,  under  which  falls 
an  administrator's  sale  of  lands  to  pay  debts.  The  person 
who  buys  at  such  sale  must  examine  for  himself.  TiUey  v. 
Bridges,  105  111.  339. 

Mr.  Justice  Muleey  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  before  us  that  Charles  W.  Bick- 
etson  died  testate  October  4,  1866,  leaving  Polly,  his  widow, 
and  Lizzie,  his  only  child,  sole  devisees  under  his  will.  At 
the  time  of  his  death  he  was  the  owner,  subject  to  a  vendor's 
lien  for  a  part  of  the  unpaid  purchase  money,  of  the  undi- 
vided half  of  the  west  half  of  section  3,  town  38,  range  13, 
and  also  of  the  undivided  half  of  so  much  of  the  east  half 
of  the  same  section  as  lies  south  of  the  canal.  Henry  M. 
Shepard  having  been  appointed  administrator  de  bonis  non 
with  the  will  annexed,  on  the  17th  of  June,  1870,  filed  in  the 
circuit  court  of  Cook  county  a  petition  to  sell  the  testator's 
interest  in  the  above  mentioned  lands,  or  so  much  thereof  as 
might  be  necessary  to  pay  the  debts  of  the  deceased.  The 
widow,  daughter,  and  appellee  William  Scully,  then  and  now 
a  tenant  in  possession,  were  made  parties  to  the  petition. 
The  widow  and  daughter  answered,  admitting  the  allegations 
of  the  petition,  but  alleging  they  had,  subsequently  to  the 
filing  thereof,  conveyed  their  interest  in  the  premises  to  ap- 
pellee John  V.  LeMoyne.  Scully  entered  his  appearance, 
and  consented  that  the  order  of  sale  might  be  granted,  which 
was  accordingly  done  on  the  21st  of  June,  1870.  In  the  fol- 
lowing month,  proceedings  under  the  petition  were  enjoined 
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by  Benjamin  F.  Quimby.  Pending  the  injunction,  to-wit,  on 
the  9th  of  October,  1871,  the  record  of  the  proceedings  in 
both  these  suits  was  destroyed  by  fire.  The  record  of  the 
proceedings  under  the  petition  was  restored  on  the  15th  of 
May,  1875,  and  the  premises,  after  various  suits  and  pro- 
tracted litigation,  an  account  of  which  will  be  found  in  Hard'- 
ing  y.  Shepard  et  al.  107  111.  264,  were  finally  sold  on  the  6th 
of  March,  1884,  under  the  order  of  sale  above  stated,  several 
parcels  of  which  were  purchased  by  the  appellant,  George  P. 
Harding,  and  the  residue  by  George  B.  Carpenter,  who  sub- 
sequently assigned  his  bid  to  Le  Moyne,  and  the  administra- 
tor's deed  was  accordingly  made  to  him  instead  of  Carpenter, 
for  the  part  purchased  by  the  latter.  Five  separate  deeds, 
bearing  the  same  date  of  sale,  were  prepared  and  executed 
by  Shepard  to  Harding  for  the  parcels  purchased  by  him, 
the  purchases  amounting  in  the  aggregate  to  $55,000,  which 
was  duly  paid  by  Harding.  On  the  13th  of  the  same  month 
the  court,  upon  a  formal  application  for  that  purpose,  of 
which  all  parties  in  interest  had  notice,  approved  the  report 
of  sale  and  the  deeds  executed  to  the  purchasers.  The  cause 
seems  to  have  been  transferred  from  the  circuit  to  the  Supe- 
rior Court,  as  the  proceedings  last  above  mentioned  were  had 
in  the  latter  court.  On  the  26th  of  May  following,  the  appel- 
lant filed  in  the  Superior  Court  of  Cook  county  a  petition, 
entitled  '*Henry  M.  Shepard,  administrator  de  bonis  non  of 
Charles  W.  Eicketson,  deceased,  against  Lizzie  W.  R.  Allen 
and  others,"  setting  up  his  purchases  at  the  administrator's 
sale,  and  the  conveyances  by  the  administrator  to  him,  as 
above  stated ;  that  Le  Moyne  and  Scully  were  in  possession 
of  the  land,  and  had  been  since  the  sale;  that  although 
petitioner  had  demanded  possession  of  the  premises,  the  de- 
fendants refused  to  surrender  the  same.  The  petition  con- 
cludes with  a  prayer  that  the  court  order  the  defendants  to 
deliver  up  possession  of  the  premises  so  purchased  by  him, 
to  the  petitioner.     Scully,  protesting  the  court  had  no  power 
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or  jurisdiction  to  make  such  order,  answered  that  '*he  was  in 
possession  of  the  section  under  a  lease  from  LeMoyne  for 
an  undivided  half,  and  from  Carpenter  for  the  other  half ; 
that  LeMoyne  and  Carpenter  had  good  titles  to  said  prem« 
ises,  and  the  court  had  no  power  to  try  the  validity  or  the 
right  of  possession  of  defendants,  and  prayed  the  rule  to  be 
discharged."  LeMoyne,  without  waiving  objection  to  the 
jurisdiction,  and  insisting  the  court  had  no  power  to  enter 
the  rule,  says  that  he  is  the  owner  of  the  undivided  half  of 
said  section,  and  acquired  the  equitable  title  more  than  ten 
years  ago ;  that  the  trustees  of  the  canal,  in  whom  was  the 
title,  conveyed  to  him  on  November  10,  1883;  that  he  has 
leased  to  William  Scully  said  undivided  half  of  the  west  half, 
and  to  Dennis  Doran  an  undivided  half  of  the  east  half  of 
the  section.  The  court,  upon  the  hearing,  entered  an  order 
denying  the  petition,  which,  on  appeal,  was  affirmed  by  the 
Appellate  Court  for  the  First  District.  By  the  present  appeal 
the  judgment  of  affirmance  is  now  before  us  for  review. 

Li  addition  to  what  has  already  been  stated,  it  is  expressly 
charged  in  the  petition  "that  Le  Moyne  and  Scully,  colluding 
with  one  George  B.  Carpenter,  who  claims  to  have  a  tax  deed, 
set  up  that  Scully  has  attorned  to  Carpenter,  and  delivered 
possession  to  Carpenter,  and  Scully  has  taken  a  lease  from 
him."  It  is  manifest  from  the  answers,  as  well  as  from  what 
appears  upon  the  face  of  the  petition  itself,  that  there  are 
now  existing  unsettled  conflicting  claims  between  appellant 
and  the  defendants  in  the  petition,  respecting  the  property  in 
controversy,  and  we  fail  to  find  anything  in  the  statute  under 
which  the  proceeding  was  had,  to  authorize  the  Superior  or 
circuit  court  to  investigate,  settle  or  determine  these  conflict- 
ing unsettled  titles  or  claims.  The  court,  in  cases  of  this 
kind,  acts  under  a  limited  statutory  authority,  and  its  juris- 
diction is  not  to  be  extended,  by  implication,  beyond  what  is 
necessary  to  give  effect  to  the  objects  and  purposes  of  the 
legisla.ture  in  adopting  the  act.     The  power  of  the  court  to 
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adjudicate  in  any  case  is  necessarily  limited  in  a  large  degree 
by  the  nature  and  extent  of  the  rights  sought  to  be  enforced. 
Section  1  of  the*act  of  1857,  under  which  the  order  of  sale 
was  obtained,  provides,  "that  when  it  can  be  ascerfcained  that 
the  personal  estate  of  any  testator  or  intestate  is  insufficient 
to  pay  the  just  claims  against  his  or  her  estate,  and  there 
shall  be  any  real  estate  to  which  such  testator  or  intestate 
bad  claim  or  title,  and  the  executor  or  administrator  has  made 
a  just  and  true  account  of  the  personal  estate  and  debts  to 
the  county  court  having  jurisdiction  thereof,  such  real  estate, 
or  such  portion  as  may  be  necessary  to  satisfy  the  indebt- 
edness of  such  testator  or  intestate,  and  the  expenses  of  ad- 
ministration, may  be  sold  in  the  manner  herein  provided." 
This  section,  it  will  be  perceived,  enumerates  in  express  terms 
the  jurisdictional  facts  which  must  .exist  before  any  right 
or  authority  whatever  is  conferred  upon  the  personal  repre- 
sentative of  the  deceased  to  make  an  application  at  all  for 
an  order  of  sale,  and  these  facts  must  appear  upon  the  face 
of  the  petition  which  is  authorized  to  be  filed  by  the  second 
section  of  the  act,  and  unless  they  do  so  appear  the  court 
has  no  power  or  authority  to  make  the  order.  The  widow, 
heirs  and  devisees  of  the  deceased,  and  the  guardians  of 
minors,  if  any,  together  with  the  occupants  of  the  premises, 
are  required  to  be  made  parties,  and  others  interested  in  the 
estate  may  appear,  if  they  see  proper,  and  make  themselves 
parties  to  the  proceeding.  For  what  purpose  are  these  per- 
sons made  or  permitted  to  become  parties  to  the  proceeding? 
Surely  not  to  settle  conflicting  titles  to  the  property,  for,  so  far 
as  this  proceeding  is  concerned,  it  does  not  matter  whether 
the  deceased  had  the  better  title  or  not,  nor,  indeed,  whether 
he  had  any  title  at  all.  For  the  purposes  of  an  application 
of  this  kind  it  is  sufficient  that  the  deceased  had  a  bona  fide 
claim  to  the  land.  The  statute  does  not,  in  express  terms, 
require  the  claim  to  be  bona  fide,  but  that,  perhaps,  would  be 
implied.    The  object  of  making  the  parties  named  in  the  stat- 
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Txie,  defendants,  is  clearly  for  the  purpose  of  enabling  them 
to  see  that  no  in  justice  is  done  the  estate  or  those  having 
claims  against  it,  and  that  the  requirements  of  the  statute 
are  complied  with.  By  the  7th  section  it  is  provided  the  pro- 
cedure upon  appearance  is  to  be  as  in  chancery.  If,  there- 
fore, the  petition  fails  to  state  all  the  facts  necessary  to  give 
the  court  jurisdiction,  a  demurrer  would  be  proper,  or  the 
defendants  might  rely  on  a  motion  to  set  the  proceeding  aside, 
or  treat  it  as  a  mere  nullity.  If  the  petition  is  good  on  its 
face,  but  in  fact  is  untrue,  an  answer  will  be  necessary.  The 
answer  may  be  a  simple  traverse  of  the  facts  alleged  in  the 
petition,  or  it  may,  if  the  case  warrants,  set  up  any  special 
circumstances  which  go  to  show  that  the  debts  or  claims  for 
the  payment  of  which  the  land  is  sought  to  be  sold,  are  not 
bona  fide  or  legally  binding  on  the  estate.  Defences  of  the 
character  mentioned  are  alone  contemplated  by  the  statute. 
If  there  were  any  doubt  on  this  subject  it  is  certainly  removed 
by  reference  to  the  provisions  of  the  8th  section.  After  stating 
that,  upon  the  hearing,  it  shall  be  the  duty  of  the  court  to 
hear  and  examine  the  allegations  and  proofs  of  the  parties, 
etc.,  the  section  then  proceeds :  ''And  if,  upon  due  examina- 
tion, the  court  shall  ascertain  that  the  executor  or  adminis- 
trator has  made  a  just  and  true  account  of  the  condition  of 
said  estate,  and  that  the  personal  estate  of  the  testator  or 
intestate  is  not  sufficient  for  the  payment  of  the  debts  against 
such  estate,  the  said  court  shall  find,  as  nearly  as  can  be,  the 
amount  of  the  deficiency,  and  how  much,  and  if  a  part,  what 
portion  of  the  real  estate  described  in  the  petition  it  will  be 
necessary  to  sell  to  pay  such  deficiency,  with  the  expenses  of 
administration  then  due  or  to  accrue,  and  make  a  decree  for 
the  sale  thereof." 

It  is  clear,  from  these  several  provisions  of  the  statute, 
that  nothing  could  have  been  farther  from  the  intention  of 
the  legislature  than  that  in  a  proceeding  of  this  kind  there 
should  be  any  inquiry  into  or  attempted  settlement  of  con- 
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flicting  claims  to  the  property  sought  to  be  sold.  If  the 
paramount  owner  should  happen  to  be  joined  as  a  defendant 
to  the  proceeding,  it  would  doubtless  be  his  duty  to  assert 
his  rights  to  the  property  in  his  answer, — not  for  the  pur- 
pose, however,  of  forming  an  issue  of  the  kind  to  be  tried  in 
that  proceeding,  but  for  the  purpose  of  giving  notice  of  his 
rights,  to  prevent  an  estoppel.  It  is  a  principle  of  general 
application  that  where  the  owner  of  property,  whether  real 
or  personal,  sees  another  having  no  right,  or  a  limited  right, 
thereto,  about  to  sell  it  absolutely  to  an  innocent  purchaser, 
it  is  his  duty  to  speak,  otherwise  he  will  be  thereafter  estopped 
from  setting  up  his  title  against  such  purchaser,  or  one  claim* 
ing  through  him. 

As  the  power  of  the  court  to  adjudicate  in  a  particular 
case  is  limited  by  the  nature  and  extent  of  the  right  sought 
to  be  enforced,  particularly  when  exercising  a  mere  statutory 
jurisdiction,  as  is  the  case  here,  it  is  important  to  note  with 
particularity  just  what  rights  the  administrator  has  in  re- 
spect to  the  real  estate  of  his  intestate.  It  is  clear,  under 
the  repeated  decisions  of  this  court,  as  well  as  from  a  general 
unbroken  current  of  authority  on  the  subject,  that  he  takes 
no  interest  in  or  to  the  realty.  In  no  event  can  he  take 
anything  more  than  a  mere  power,  and  in  the  absence  of  an 
insufficiency  of  personal  assets  to  pay  the  debts  of  his  intes- 
tate, he  has  no  more  to  do  with  it  than  a  stranger  having  no 
connection  whatever  with  the  estate.  And  even  when  such 
insufficiency  in  the  personal  assets  exists,  he  has,  as  just 
remarked,  but  a  mere  power  to  sell  for  the  payment  of  debts» 
and  this  right  can  only  be  enforced  through  the  instrument- 
ality of  some  court  specially  authorized  to  do  so.  Whether 
this  power  is  conferred  on  a  circuit,  probate  or  county  courts 
makes  no  difference.  The  power  and  jurisdiction  to  enforce 
and  give  effect  to  the  right  are  the  same  in  either  case.  As 
such  right  can  only  be  enforced  through  the  instrumentality 
of  some  court  clothed  with  special  authority  for  that  pur- 
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pose,  the  act  conferring  it  must  be  so  construed  as  to  give 
full  force  and  effect  to  the  right.  Whatever,  therefore,  is 
necessary  to  effectuate  the  sale  of  the  *Hitle  or  claim"  which 
the  deceased  had  to  the  land  sought  to  be  sold,  the  court  may 
lawfully  do,  but  it  must  act  on  the  title  or  claim  as  it  finds  it. 
The  right  of  the  administrator  does  not  extend  to  the  remov- 
ing of  clouds  upon  or  obstructions  standing  in  the  way  of  the 
title,  and  without  such  right  the  court  can  not  apply  a  remedy, 
for  every  remedy  which  the  law  affords  must  necessarily  be 
responsive  to  some  legal  right.  What,  then,  may  the  court 
properly  do  where  a  case  is  sufficiently  made  out  under  the 
statute  ?  Evidently  the  court  must  find  the  amount  of  the  in- 
debtedness, order  the  sale,  fix  its  terms,  and  prescribe  the 
manner  of  conducting  it,  in  so  far  as  this  is  not  done  by 
the  statute  itself,  and  when  made,  the  court  must  either  ap- 
prove or  set  it  aside.  As  a  necessary  incident  of  the  power 
to  make  the  sale,  the  court  must  also  determine  whatever 
questions  may  arise  in  respect  to  the  payment  of  the  pur- 
chase money,  or  the  sufficiency  of  the  conveyance,  and,  in 
short,  all  questions  relating  to  the  sale  or  transfer  of  the 
land.  In  respect  to  the  land  itself,  the  court  is  required  to 
find  a  single  simple  fact,  namely,  that  the  deceased  had  title 
or  a  claim  to  it.  That  others  may  have  claims  to  the  same 
land,  whether  before  the  court  or  not,  is  a  matter  of  no  con- 
sequence, for  the  court  is  not  authorized  to  investigate  or  pass 
upon  them.  The  lien  of  the  creditors  of  the  deceased  upon 
the  land  for  the  payment  of  their  claims,  after  the  personal 
assets  have  been  exhausted,  is  coextensive  with  the  title  or 
claim  of  the  deceased,  whether  it  be  good  or  bad,  and  the 
heirs  or  devisees  take  subject  to  this  lien.  It  follows,  there- 
.  fore,  that  a  valid  sale  by  the  administrator  or  executor  would 
cut  off  whatever  title  or  claim  they  had  as  heirs  or  devisees, 
but  a  claim  founded  upon  an  independent  source  of  title 
would  not  be  affected  by  such  sale. 
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What  we  have  said  thus  far,  is  merely  preliminary  to  the 
main  question  in  the  case,  namely,  whether  it  is  proper  for 
the  court,  in  a  proceeding  by  an  administrator  to  sell  land, 
to  enter  an  order  directing  the  tenants  in  possession  to  sur- 
render possession  of  the  premises  to  the  purchaser,  for  if  it 
is  not,  of  course  the  present  petition  can  not  be  maintained. 
We  have  dwelt  upon  the  nature  and  extent  of  the  jurisdiction 
of  the  court  in  this  class  of  cases  to  an  apparently  unwar* 
rantable  length,  for  the  reason  we  think  they  have  an  im- 
portant bearing  upon  the  controlling  question  in  the  case,  as 
just  stated.  In  support  of  the  general  views  here  expressed 
we  refer  to  the  following  authorities:  Chateau  y.  Jones,  11 
111.  300 ;  Smith  v.  MjcConnell,  17  id.  135 ;  Bennett  v.  Whit- 
man, 22  id.  448 ;  Myer  v.  McDougal,  47  id.  278 ;  Gridley  v. 
Watson,  53  id.  186 ;  Shoemate  v.  Lockridge,  id.  503;  LeMoyne 
V.  Quimby,  70  id.  399 ;  Cutter  v.  Thompson,  51  id.  531 ;  Ryan 
V.  Duncan,  88  id.  144. 

We  fully  recognize  the  rule  that  in  controversies  before 
courts  of  equity,  when  exercising  their  ordinary  and  general 
chancery  jurisdiction,  in  which  the  right  to  possession  of  real 
property  is  involved,  or  liens  thereon  are  to  be  enforced,  and 
in  which  all  parties  directly  interested  in  the  result  of  the 
litigation  are  required  to  be  made  parties,  either  as  plaintiffs 
or  defendants,  it  is  not  only  proper,  but  it  is  the  duty  of  the 
court,  upon  the  termination  of  the  suit,  to  do  complete  jus* 
tice  by  putting  the  successful  claimant  into  possession  of  the 
premises ;  or,  where  the  circumstances  are  such  as  to  require 
a  sale  of  the  property,  as  in  the  case  of  a  foreclosure  of  a 
mortgage,  enforcement  of  a  vendor's  lien,  and  the  like,  the 
court  should  extend  the  same  relief  to  a  purchaser  under  the 
decree.  {Aldrich  v.  Sharp,  3  Scam.  261 ;  0' Brian  v.  Fry,  82 
111.  87 ;  Kershaw  v.  Thompson,  4  Johns.  Ch.  609.)  But  this 
general  rule  is  not  without  its  exceptions.  Thus,  in  2  Jones 
on  Mortgages,  sec.  1664,  after  having  recognized  the  general 
rule,  and  shown  that  it  applies  to  parties  who  enter  pending 
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the  suit,  the  author  adds:  "Though  one  enter  pending  the 
suit,  if  he  did  not  enter  under  a  party  to  the  suit,  or  under 
any  one  who  had  derived  title  to  the  premises,  or  had  gone 
into  possession  of  them  under  a  party  pending  the  suit,  he 
can  not  be  turned  out  of  possession  under  the  decree, — as, 
for  instance,  if  he  purchased  after  the  commencement  of  the 
suit,  at  a  sale  under  a  judgment  against  the  mortgagor  recov- 
ered before  that  time.**  In  the  following  section  it  is  added: 
''If  the  person  in  possession  shows  a  right  paramount  to  the 
mortgage,  of  course  the  court  tuiU  not  attempt  to  decide  any 
question  of  legal  title,  and  the  possession  must  then  be  sought 
hy  proceedings  at  law." 

In  the  case  before  us  it  affirmatively  appears  the  premises 
have  been  sold  for  taxes,  and  that  a  tax  deed  for  the  same 
has  been  executed  by  the  proper  officer,  through  which  the 
defendants  in  the  petition  now  claim.  If  the  tax  proceedings 
resulting  in  the  tax-  deed  were  regular,  of  course  they  would 
divest  and  cut  off  appellant's  title,  however  good  it  may 
have  been.  But  it  is  answered  the  tax  proceedings  were  not 
regular,  but  wholly  defective  and  void,  and  that  appellant 
offered  to  show  this  fact ;  yet  it  is  clear  this  would  have  in* 
volved  a  judicial  investigation,  which  the  court  had  no  power 
to  make.  Even  had  the  court  been  exercising  its  general 
chancery  jurisdiction,  it  would  not,  according  to  the  authority 
just  cited,  have  undertaken  to  settle  the  question  of  mere  legal 
title,  but  would  have  remitted  the  parties  to  a  court  of  law, 
which  is  more  appropriate  for  the  trial  of  legal  titles. 

But  outside  of  this  consideration,  for  reasons  already  stated, 
we  do  not  think  that  a  court,  when  exercising  this  special 
statutory  jurisdiction,  has  any  right  or  authority  to  enter  an 
order  of  the  character  prayed  for  in  the  petition.  In  many 
cases  that  might  be  suggested  it  would  result  in  great  injus- 
tice. To  the  suggestion  that  in  order  to  avoid  such  results 
the  court  should  go  on  and  consider  all  conflicting  claims 
and  titles,  the  answer  is,  as  already  indicated,  the  statute 
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under  which  the  court  acts,  confers  no  authority  to  do  so. 
In  addition  to  this,  it  is  apparent  that  if  such  claims  were 
permitted  to  be  litigated  in  a  proceeding  of  this  kind,  it  would 
necessarily  be  productive  of  great  inconvenience  and  delays 
in  the  settlement  of  estates,  whereby  the  costs  and  expenses 
would  be  largely  increased,  and  the  creditors  deprived  of  their 
just  dues.  The  very  reverse  of  this  state  of  things  is  cer- 
tainly contemplated  by  our  entire  probate  system.  A  wise 
and  sound  policy,  as  well  as  common  justice  to  creditors, 
clearly  demands  that  the  estates  of  dead  persons  should  be 
wound  up  with  all  reasonable  dispatch.  This  the  legislature 
has  accomplished,  so  far  as  it  can  be  done,  by  favorable  legis- 
lation looking  to  that  end,  and  in  giving  effect  to  the  statute 
in  question  no  implications  should  be  indulged  in  that  would 
lead  to  a  contrary  result.  Borer,  in  his  work  on  Judicial 
Sales,  after  recognizing  the  power  and  practice  of  courts  of 
chancery  to  make  orders  of  the  kind  sought  to  be  obtained 
by  this  proceeding,  says :  ''But  these  summary  methods  of 
putting  a  purchaser  at  a  judicial  sale  into  possession,  or  of 
forcing  him  to  comply  with  his  purchase,  are  not  understood 
to  be  within  the  powers  of  a  mere  probate  court  making  sales 
of  a  decedent's  lands  under  the  statute.  The  purchaser  at 
such  sales  will  be  left  to  his  remedy  at  law,  by  action  of 
ejectment,  or  whatever  legal  remedy  by  action  stands  in  lieu 
thereof,  in  case,  as  in  some  of  the  States,  the  action  of  eject- 
ment be  abolished."  (Sec.  167.)  This,  we  think,  is  the  cor- 
rect rule,  and  it  fully  supports  what  we  have  already  said  on 
the  subject. 

The  judgment  of  the  Appellate  Court  being  in  accord  with 
this  view  of  the  matter,  it  will  be  affirmed. 

Judgment  affirnied. 
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The  Chicago,  Rock  Island  and  Pacific  Railway  Company  et  al. 

V. 

John  Eininoeb. 

Filed  at  Ottawa  May  15, 1885. 
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1.    Neglioekcb— to  tokom  a  want  of  care  may  be  imputed— as,  in  the  iii     79J 

ca««  0/  a  boy  under  age.    Where  there  is  no  evidence  of  the  want  of  capacity  ^^.j  j^\ 


or  discretion  in  a  minor  plaintiff  saing  a  railway  company  for  a  personal  ih     7& 

injury  from  negligence,  and  he  is  present  at  the  trial,  and  it  appears  that  he  ^^"  ^^ 


was  of  such  age  and  ability  to  care  for  himself  as  to  be  tmsted  by  his  parents  ^^  ^\ 

to  attend  school  in  a  large  city,  a  considerable  distance  from  home,  and  to  |fj^~    ^1 

go  and  retnm  by  himself,  it  was  held  error  to  instruct  the  jnry  that  if  they  1  IZL_I!! 

believed,  from  the  evidence,  that  the  plaintiff,  at  the  time  and  place  of  the  '^  J^ 

injury,  was  of  such  tender  years,  and  was  so  immature,  that  the  requisite  ~f|4 — =| 

capacity  to  exercise  proper  care  was  wanting,  then  the  law  would  not  impute  8bta.  344 

negligence  to  him.     While  the  same  degi-ee  of  care  might  not  have  been  |n4        '^^\ 

required  of  him  as  from  a  person  of  matuve  years,  it  can  not  be  said  that  no  |1^   ^1^^ 

neffligence  could  be  attributed  to  him.  114        79 

2.  SAUE—duty  of  railway  to  keep  a  flagman  at  a  street  crossing — oa  to  ^j^|^  14^ 
persons  not  crossing  the  railroad,  but  walking  along  the  track.  In  a  suit  dl^d  ^i*21 
by  a  plaintiff,  against  a  railway  company,  to  recover  for  an  injury  received  lOta  *114 
from  a  passing  train  at  a  public  street  crossing,— not  in  attempting  to  cross  114  79 
the  track  along  the  street,  but  while  unlawfully  walking  along  the  track  as  a  ^^^  '  ^ 
footway, — it  was  held  error  to  instruct  the  jury  that  if  the  injury  happened 
because  of  there  being  no  flagman  at  the  railroad  crossing  to  give  warning  to 
those  about  to  cross  the  street  and  railroad  track  of  the  approach  of  a  train 
at  the  crossing,  contrary  to  a  city  ordinance,  then  the  plaintiff  was  entitled  to 
recover. 

3.  A  requirement  of  a  railway  company  to  keep  a  flagman  at  a  public  street 
crossing  in  a  large  city,  to  give  warning  of  the  approach  of  trains,  is  intended 
for  the  protection  of  persons  crossing  the  railroad  tracks  at  such  crossing, 
and  not  for  th&  benefit  of  persons  walking  along  the  railroad  tn^ck,  employing 
it  as  a  foot-path.  To  the  latter  the  company  does  not  owe  the  duty  in  respect 
to  a  flagman. 

4.  Same — attempting  to  board  a  train  while  in  motion.  In  an  action 
against  a  railway  company  to  recover  damages  for  a  personal  injury,  on  the 
ground  of  negligence,  alleged  to  consist  in  not  ringing  a  bell  or  sounding  a 
whistle,  in  not  having  a  flagman  at  the  street  crossing,  and  in  running  the 
train  at  a  greater  speed  than  six  miles  an  hour,  the  company  asked  an  instruc- 
tion, based  on  evidence,  as  follows:  "The  jury  are  instructed,  as  a  matter  of 
law,  that  if,  from  the  evidence,  they  believe  that  the  injury  to  the  plaintiff 
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was  caused  by  his  attempting  to  climb  npon  the  train  in  question  while  the 
same  was  in  motion,  then  he  is  not  entitled  to  recover. "  The  court  refused 
to  give  the  instruction  as  asked,  but  modified  it  by  inserting  after  the  word 
"motion,"  the  words,  ''and  that  he  was  injured  in  consequence  of  his  own 
negligence,**  and  gave  it  as  modified:  Held,  that  the  court  erred  in  refusing 
to  give  the  instruction  as  asked,  and  in  modifying  the  same. 

5.  Eyidenge — excluding  part  of  a  conversation.  In  a  suit  against  a 
railway  company  to  recover  for  an  injury  by  a  passing  train  at  a  street  cross- 
ing, the  court  admitted  in  evidence  what  a  witness  at  the  time  said  to  the 
defendant's  flagman  in  giving  him,  as  the  witness  said,  "quite  a  little  talking 
to,**  and  then  excluded  the  flagman's  reply  that  "the  boy  was  hitching,**  it 
being  contended  that  he  was  injured  in  attempting  unlawfully  to  climb  upon 
one  of  the  cars  while  in  motion:  Held,  that  after  admitting  what  the  witness 
said  to  the  flagman,  it  was  error  to  exclude  his  reply. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  the  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;   the  Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  Thomas  F.  Withrow,  and  Mr.  Jambs  C.  Hutchins,  for 
the  appellant  the  Chicago,  Bock  Island  and  Pacific  Railway 
Company,  and  Mr.  Cyrus  D.  Roys,  and  Mr.  Pliny  B.  Smith, 
for  the  appellant  the  Lake  Shore  and  Michigan  Southern 
Railway  Company : 

The  rights  of  a  lawful  traveler  and  of  a  railroad  company, 
at  a  public  street,  are  mutual,  and  dependent  upon  each  other. 
The  traveler  must  exercise  his  right  of  crossing  as  expedi- 
tiously as  possible,  and  in  the  proper  manner.  To  such  an 
one  the  railroad  owes  the  duties  imposed  by  law,  of  bell,  or 
whistle,  or  flagman,  but  to  no  other.  So  a  failure  to  observe 
these  duties  is  not  negligence  as  against  any  other  than  a 
lawful  traveler  upon  the  highway.  It  owes  no  such  duty 
to  one  trespassing  upon  its  property  and  violating  the  law. 
Blodgett  v.  City  of  Boston,  8  Allen,  327 ;  Tigbe  v.  City  of 
Lowell,  119  Mass.  472 ;  Railroad  Co.  v.  Backus,  55  111.  379 ; 
Chicago  v.  Starr,  42  id.  174;  Railroad  Co.  v.  HaU,  72  id.  222. 

In  the  case  of  a  trespasser,  the  defendant  is  liable  only  for 
willful  negligence.     Railroad  Co.  v.  Jacobs,  20  111.  478 ;  Rail- 
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road  Co.  V.  Godfrey,  17  id.  500 ;  Railroad  Co.  v.  Hetherington, 
83  id.  610 ;  Railroad  Co.  v.  McKenna,  14  Bradw.  472. 

Age  can  not  supply  the  negligence  of  the  defendant.  If  the 
plaintiff  was  injured  in  attempting  to  climb  upon  the  train 
while  in  motion,  he  can  not  recover,  whether  old  or  young, 
unless  the  company  was  willfully  negligent.  And  if  there  is 
no  negligence,  there  can  be  no  liability,  no  matter  how  severe 
the  injury,  or  whether  the  party  injured  was  capable  of  exer- 
cising care  for  his  safety  or  not.'  Railroad  Co.  v.  Stumps,  58 
m.  367. 

The  declaration  alleged  that  the  plaintiff  exercised  ordi- 
nary care,  and  the  jury  should  have  been  instructed  that  it 
was  his  duty  to  have  exercised  such  care.  '"Ordinary  care" 
means  the  care  and  caution  ordinarily  exercised  by  persons 
of  common  prudence.  Railroad  Co.  v.  Miller,  25  Mich.  274 ; 
Railroad  Co.  v.  Lee,  68  Dl.  576 ;  Railroad  Co.  v.  Johnson,  103 
id.  512;  Railroad  Co.  v.  McKenna,  14  Bradw.  472;  Railway 
Co.  V.  Wallace,  110  111,  114;  Honeysberger  v.  Railroad  Co. 
40  N.  Y.  574. 

As  to  what  is  negligence  in  a  person  attempting  to  cross 
a  railroad,  see  Miller's  case,  76  111.  280 ;  Gretzner's  case,  46 
id.  86 ;  Manly' s  case,  58  id.  306 ;  DamerelVs  case,  81  id.  454 ; 
Hetherington' s  case,  83  id.  515;  BeWs  case,  70  id.  106;  Lee's 
case,  68  id.  585 ;  Dimick's  case,  96  id.  45 ;  Aiistin's  case,  91 
id.  35 ;  Sutherland's  case,  2  Bradw.  313 ;  RiuIelVs  case,  100 
ni.  610. 

The  statements  of  the  flagman  after  the  injury,  were  im- 
properly given  in  evidence.  Railroad  Co.  v.  Riddle,  60  111. 
53 ;  Railroad  Co.  v.  Martin,  11  Bradw.  386 ;  Railroad  Co.  v. 
Carrow,  73  111.  348 ;  Railroad  Co.  v.  Gougar,  55  id.  503. 

Mr.  Edgab  Terhune,  for  the  appellee : 

What  would  be  negligence  on  the  part  of  an  adult,  would 
not  be  considered  such  in  the  plaintiff.     Thurbar  v.  Railroad 
Ca.  60  N.  Y.  326 ;  Dowley  v.  Railroad  Co.  90  id.  670. 
6—114  III. 
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It  must  be  remembered  that  the  word  "negligence"  pre- 
supposes a  mental  capacity,  and  an  ample  opportunity  to 
judge  evil  and  danger,  and  reason  from  cause  to  effect. 

But  counsel  claim  that  the  plaintiff  did  not  exercise  all  of 
the  care  which  could  be  charged  to  him,  because  the  evidence 
does  not  show  that  he  looked  and  listened.  In  eveiy  instance, 
in  the  cases  cited  in  support  of  that  view,  the  party  guilty  of 
negligence  was  an  adult,  or  of  mature  intellect  and  experi- 
ence, and  the  cases  cited  are  so  manifestly  inapplicable  as 
to  render  further  comment  unnecessary. 

The  failure  to  keep  a  flagman,  and  to  give  notice  of  danger, 
as  required  by  the  ordinance,  make  out,. prima  facie^  a  case 
of  negligence.     Railroad  Co.  v.  Payne,  59  111.  542. 

Mr.  JusTicB  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  in  case,  for  an  injury  received  upon 
what  are  alleged  to  be  the  tracks  of  the  defendants,  the  Chi- 
cago, Rock  Island  and  Pacific  Railway  Company,  and  the 
Lake  Shore  and  Michigan  Southern  Railway  Company,  by 
an  engine  and  train  of  the  Chicago  and  Alton  Railway  Com- 
pany. The  plaintiff  recovered,  the  judgment  was  a£5rmed 
by  the  Appellate  Court  for  the  First  District,  and  the  present 
appeal  taken  to  this  court.  The  plaintiff  sues  as  a  minor, 
by  his  next  friend. 

The  accident  occurred  at  about  four  o'clock  in  the  after- 
noon, in  the  city  of  Chicago.  The  train  causing  the  injury 
was  a  freight  train.  The  claim  of  the  declaration  is,  that 
the  plaintiff  received  his  injury  while,  with  all  due  care,  he 
was  walking  along  Twenty-foui*th  street,  at  a  crossing  of  the 
same  and  the  railroad  track  of  the  defendants.  The  defend- 
ants insist  that  the  plaintiff  was  attempting,  wrongfully,  to 
climb  upon  the  train,  and  slipped  under  one  of  the  cars,  thus 
receiving  his  injury,  his  leg  being  run  over  and  broken.  The 
tracks  run  north  and  south.     Twenty-fourth  street  runs  east 
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and  west.  The  train  was  running  south.  The  undisputed 
evidence  shows  that  the  plaintiff  went  upon  the  private  right 
of  way  of  defendants  at  Polk  street,  a  considerable  distance 
north  of  Twenty-fourth  street,  and  walked  south  from  Polk 
street,  along  the  track,  to  near  Twenty-fourth  street;  that 
he  lived  still  further  south,  and  was  walking  in  a  southerly 
direction. 

The  fourth  instruction  given  for  the  plaintiff  was : 

"If  the  jury  believe,  from  the  evidence  in  this  case,  that 
the  plaintiff  was,  at  the  time  and  place  when  the  alleged 
injury  is  in  the  declaration  alleged  to  have  occurred,  of  such 
tender  age,  and  was  so  immature,  that  the  requisite  capacity 
to  exercise  proper  care  was  wanting,  then  the  law  will  not 
impute  negligence  to  him." 

It  was  error  to  give  this  instruction.  There  was  no  evi- 
dence as  to  the  age  or  capacity  or  discretion  of  the  plaintiff 
introduced,  more  than  that  witnesses  spoke  of  him  as  a  little 
boy.  He  was,  however,  present  in  court  at  the  trial.  It 
appeared  that  he  was  of  such  age,  and  ability  to  care  for  him- 
self, as  to  be  intrusted  by  his  parents  to  attend  school  in  a 
large  city,  at  a  considerable  distance  from  home,  and  to  go 
and  return  by  himself.  He  was,  at  the  time,  on  his  return 
from  school.  There  was  nothing  in  the  case  tending  to  show 
that  negligence  was  not  imputable  to  the  plaintiff  by  reason 
of  his  incapacity  to  exercise  care,  and  such  a  question  should 
not  have  been  submitted,  by  instruction,  to  the  jury.  The 
same  degree  of  care  might  not  have  been  required  from  the 
plaintiff  as  from  a  person  of  mature  years,  but  the  idea  that 
no  negligence  at  all  could  be  imputable  to  him,  was  inad- 
missible. 

The  fifth  instruction  was  to  the  effect  that  if  the  injury 
happened  because  of  there  being  no  flagman  at  the  railroad 
crossing  at  Twenty-fourth  street,  to  give  warning  to  those 
about  to  cross  the  street  and  railroad  track,  of  the  approach 


84  C,  R.  I.  &  P.  By.  Co.  et  al.  v.  EisisaKU. 

Opinion  of  the  Court. 

of  a  train  of  cars  to  the  crossing,  contrary  to  the  city  ordi- 
nance, then  the  plaintiff  was  entitled  to  recover.  Evidence 
on  the  part  of  the  defendants  showed  that  at  the  time  plain- 
tiff was  struck,  he  was  traveling  laterally  along  and  upon  the 
railroad  right  of  way,  for  his  own  convenience.  Under  such 
circumstances,  plaintiff  was  not  a  lawful  traveler  upon  the 
highway.  To  such  an  one  the  railroad  company  does  not 
owe  the  duty  in  respect  to  a  flagman.  Flagmen  are  for  the 
protection  of  persons  crossing  railroad  tracks,  and  are  not 
for  the  benefit  of  persons  walking  along  and  upon  a  railroad 
track,  employing  it  as  a  foot-path.  This  instruction  was  cal- 
culated to  mislead  in  this  respect,  and  should  not  have  been 
given. 

The  defendants  asked  the  court  to  give  the  following  in- 
struction to  the  jury : 

"The  JU17  are  instructed,  as  a  matter  of  law,  that  if,  from 
the  evidence,  they  believe  that  the  injury  to  the  plaintiff  was 
caused  by  his  attempting  to  climb  upon  the  train  in  question 
while  the  same  was  in  motion,  then  he  is  not  entitled  to 
recover,  and  your  verdict  should  be  for  the  defendants." 

The  court  refused  to  do  so,  but  modified  the  instruction  as 
asked,  by  inserting  in  the  line  next  to  the  last,  after  the  word 
"motion,"  the  words,  "and  that  he  wm  injured  in  consequence 
of  his  own  negligence,'*  and  as  thus  modified,  gave  the  instruc- 
tion to  the  jury.  The  defendants  were  liable  only  for  negli- 
gence. Negligence  is  the  breach  of  a  duty  which  one  owes  to 
another.  The  only  acts  of  negligence  charged  against  the 
defendants  were,  not  ringing  a  bell  or  sounding  a  whistle,  not 
'  having  a  flagman  at  the  crossing,  and  running  at  a  greater 
rate  of  speed  than  six  miles  an  hour, — and  there  was  no  evi- 
dence tending  to  prove  any  other.  The  defendants  owed  no 
such  duty  as  the  breach  of  is  here  charged,  to  any  trespasser 
attempting  to  climb  upon  their  trains.  There  was  nothing  of 
a  willful  or  wanton  character  on  the  part  of  the  defendants 
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in  producing  the  injury  pretended.  The  wrongful  climbing 
upon  the  train  was,  further,  in  violation  of  the  law  of  the 
State,  punishable  by  fine  or  imprisonment.  (Be v.  Stat.  1874, 
chap.  114,  sees.  50,  56,  p.  810.)  The  instruction  as  asked 
was  correct,  and  should  have  been  given,  pure  and  simple. 
(Illinois  Central  Railroad  Co,  v.  Hetkerlngton,  83  111.  510; 
Chicago  and  Northwestern  Railroad  Co.  v.  Scales,  90  id.  586.) 
There  was  evidence  in  the  case  which  required  the  giving  of 
the  instruction,  if  it  was  correct.  The  modification  of  the 
instruction  took  from  it  all  its  point  as  an  instruction,  and 
rendered  it  confusing  and  misleading  to  the  jury.  The  mis- 
chief of  the  modification  becomes  the  more  palpable  when 
taken  in  connection  with  the  fourth  instruction  for  the  plain- 
tiff, which  has  been  considered,  suggesting  that  the  jury  might 
find  that  plaintiff,  by  reason  of  his  immature  years,  could  not 
be  guilty  of  negligence  of  any  kind. 

We  will  rest  with  passing  upon  such  instructions  as  we 
have,  without  considering  others  objected  to ;  but  this  is  not 
to  be  taken  as  an  approval  of  the  latter. 

The  court,  against  objection,  permitted  the  witness  Trus- 
sing to  state  what  he  said  to  the  flagman  in  giving  him  *'quite 
a  little  talking  to, "  as  the  witness  phrased  it,  and  then  the 
court  excluded  the  reply  the  flagman'  made,  that  "the  boy 
was  hitching."  After  admitting  what  the  witness  said  to  the 
flagman,  it  was  error  to  exclude  the  latter's  reply. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Syllabus. 


Isaac  P.  Davis 

V. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottatpa  May  16, 1885. 

1.  Cbiional  lav — in  case  of  homicide— proof  of  character  of  deceased 
as  a  pea4:eable  man,  and  the  contrary.  Where  a  defendant  on  trial  for  the 
murder  of  his  brother  proved  that  the  deceased  was  regarded  as  a  ''good  man 
in  a  fight,"  and  many  other  things  that  tended  to  show  his  chaiacter  as  a 
quick-tempered,  violent  and  rash  man,  it  was  held,  that  there  was  no  error  in 
allowing  the  prosecution,  in  rebuttal,  to  prove  the  character  of  the  deceased 
as  a  peaceable  man. 

2.  Same — treatment  of  deceased  by  d^er^dant  In  the  same  case  it  was 
held  that  evidence  of  the  manner  in  which  the  defendant  had  previously 
treated  the  deceased,  being  wholly  immaterial,  was  properly  excluded. 

3.  Sake — dining  the  variotM  grades  of  the  offence — instructions.  On 
the  trial  of  one  for  murder,  where  the  evidence  clearly  showed  the  homicide 
was  either  murder  or  voluntaiy  manslaughter,  an  instruction  defining  volun- 
tary manslaughter  need  not  also  define  involuntary  manslaughter.  To  do  so 
would  be  to  call  the  attention  of  the  jury  to  a  principle  of  law  not  applicable 
to  the  facts,  and  would  tend  to  confuse  rather  than  enlighten  them  as  to  the 
real  issue. 

4.  An  instruction  in  such  case,  telling  the  Jury  that  they  must  believe, 
from  the  evidence,  that  the  killing  "was  done  in  sudden  heat  of  passion  ap- 
parently sufficient  to  make  the  passion  irresistible,**  to  make  it  manslaughter, 
is  not  subject  to  the  objection  that  it  requires  the  defendant  to  show  the 
existence  of  a  passion  absolutely  irresistible,  to  reduce  the  killing  to  man- 
slaughter; and  it  is  not  faulty  in  failing  to  state  the  law  of  self-defence,  when 
that  is  stated  in  other  instructions. 

5.  Same — reasonable  doubt.  The  law  does  not  require  that  the  jury  shall 
believe  that  every  fact  in  a  criminal  case  has  been  proved  beyond  a  reasonable 
doubt,  before  they  can  find  the  accused  guilty.  The  reasonable  doubt  the 
jury  is  permitted  to  entertain  must  be  as  to  the  guilt  of  the  accused  on  the 
whole  evidence,  and  not  as  to  any  particular  fact  in  the  case. 

6.  Instructions — degree  of  accuracy  required.  The  coirectness  of 
instructions  is  to  be  tested  by  the  evidence  and  facts  in  each  particular  case. 
They  will  be  sufficient  if  they  state  the  law  with  reasonable  accuracy,  in  view 
of  the  evidence  in  the  case.  To  require  absolute  technical  accuracy  in  all 
cases,  would  be,  under  the  administration  of  the  criminal  law,  so  difficult, 
as  to  make  it  almost  impracticable  to  secure  a  conviction. 
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7.  QAMO—aaauming  a  fact  not  disputed.  Eyen  if  an  instrnotion  given 
on  the  trial  of  one  for  murder  should  assame  the  fact  that  the  killing  was 
shown  by  the  evidence,  where  the  fact  of  the  killing  is  not  a  disputed  fact, 
but  is  conceded,  that  would  afford  no  ground  of  error. 

Wett  op  Error  to  the  Circuit  Court  of  Warren  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  McKenzie  &  Calkins,  and  Messrs.  Grier  &  Dryden, 
for  the  plaintiff  in  error. 

Mr.  George  Hunt,  Attorney  General,  for  the  People. 

Mr.  John  W.  Matthews,  State's  Attorney,  also  for  the 
People. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

At  the  January  term,  1884,  of  the  Warren  county  circuit 
court,  an  indictment  was  presented,  in  open  court,  by  the 
grand  jury,  charging  Isaac  P.  Davis  with  the  murder  of  James 
E.  Davis.  In  the  first  count  of  the  indictment  it  is  charged 
the  murder  was  committed  with  a  ''single- tree,"  in  the  second 
that  it  was  done  with  a  ''false  standard  of  a  wagon,'*  and  in 
the  third  that  it  was  done  with  a  deadly  weapon  to  the  grand 
jury  unknown.  At  a  trial  of  the  cause  had  at  the  September 
term,  1884,  defendant  was  found  guilty  of  manslaughter,  in 
manner  and  form  as  charged  in  the  indictment,  and  the  jury, 
by  the  verdict,  fixed  the  term  of  punishment  defendant  should 
suffer,  at  five  years  in  the  penitentiary.  The  motion  made 
by  defendant  for  a  new  trial  was  overruled,  and  the  court  pro* 
nounced  judgment  on  the  verdict.  To  reverse  the  judgment 
against  him,  defendant  brings  the  case  to  this  court,  on  error. 

Much  stress  is  laid  on  the  point  made  the  verdict  is  not 
warranted  by  the  evidence,  and  therefore  it  was  error  in  the 
court  to  overrule  the  motion  made  for  a  new  trial.  The 
earnestness  with  which  this  point  in  the  case  is  pressed  on 
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the  attention  of  the  court,  has  mduced  a  most  careful  exam- 
ination of  all  the  evidence  contained  in  the  record.  It  is  seen 
that  much  of  it  is  irrelevant,  and  illustrates  no  phase  of  the 
case.  The  killing  took  place  in  the  field,  where  defendant 
and  his  hired  hand  and  two  little  sons  were  gathering  com. 
These  were  all  the  persons  that  witnessed  the  afiFray.  Only 
a  brief  period  elapsed  from  the  time  deceased  came  into  the 
field  until  he  was  struck  down  with  a  single  blow,  that  proved 
mortal.  It  would  seem  the  details  of  the  sad  controversy 
between  defendant  and  the  deceased  might  be  briefly  told  by 
the  few  persons  present,  and  yet  this  record  contains  many 
hundred  pages  of  testimony,  closely  written.  Really  what 
occurred  in  the  field  where  the  mortal  combat  took  place  was 
briefly  told,  for  the  facts  were  necessarily  few,  and  could  be 
readily  stated,  as  was  done  by  the  witnesses.  This  immense 
volume  of  testimony  con8i3ts  mostly  of  contradictory  state- 
ments of  many  of  the  witnesses,  and  of  the  details  of  matters 
occurring  elsewhere.  Voluminous  as  the  record  is,  it  has 
been  patiently  examined,  with  a  view  to  see  whether  the  ver- 
dict is  warranted  by  the  whole  evidence,  and  the  conclusion 
reached  from  such  examination  is,  the  verdict  is  fully  sus- 
tained. 

It  would  answer  no  good  purpose  to  enter  upon  any  close 
analysis  of  the  entire  testimony.  Only  those  facts  occurring 
in  the  field  are  important  to  be  considered.  It  is  proved 
deceased  entered  that  field  alone,  and  was  carried  home  in  an 
insensible  state,  from  which  he  never  recovered.  No  one  in 
his  interest  was  present  to  give  his  version  of  what  took  place. 
The  history  of  what  occurred  comes  alone  from  defendant, 
his  two  little  sons,  and  the  hired-man.  Counsel  concede,  as 
the  truth  is,  there  is  a  conflict  in  the  evidence,  not  only  as 
to  which  of  the  brothers  began  the  affray,  but  also  as  to  its 
cessation  and  renewal.  No  two  of  the  witnesses  state  what 
occurred,  precisely  alike.  This  is  not  a  matter  that  militates 
against  the  truthfulness  of  their  respective  statements.    The 
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events  occurred  rapidly,  and  were  of  the  most  exciting  char- 
acter. It  is  no  wonder  the  persons  that  witnessed  the  affray 
may  not  have  been  able  to  describe  all  that  took  place,  exactly 
alike.  It  would  have  been  singular  if  they  had  done  so.  As 
to  the  principal  fact  that  defendant  struck  the  fatal  blow  that 
caused  the  death  of  deceased,  there  is  no  controversy.  It 
is  an  admitted  fact.  But  with  what  instrument, — ^whether 
a  false  standard  from  the  wagon,  or  a  single-tree,— deceased 
was  struck,  or  whether  deceased  was  pursuing  defendant,  or 
defendant  was  pursuing  deceased,  at  the  time  the  blow  was 
struck,  are  all  matters  about  which  the  evidence  is  conflicting. 
Controversy  as  to  what  instrument  was  used  to  inflict  the 
wound  arose  at  the  inquest  that  was  held  over  the  body  of 
the  dead  man.  The  manner  in  which  the  witness  McManus 
(defendant's  hired-man,)  was  examined,  shows  that  in  some 
way  it  had  already  become  understood,  or  was  suspected,  the 
blow  was  given  with  a  single-tree.  This  is  evident  from  the 
fact  the  witness  was  examined  concerning  that  matter,  and 
he  denied  he  had  told  any  one  defendant  took  the  single-tree 
off  the  wagon,  or  that  he  told  him  to  do  it.  How  did  it  be- 
come so  soon  suspected  the  single-tree  was  used  by  defend- 
ant ?  Some  one  must  have  told  or  suggested  it.  Witnesses 
say  defendant  himself  told  it  the  night  on  which  his  brother's 
death  occurred,  but  this  defendant  denies.  It  is  clear  the  con- 
troversy as  to  the  weapon  used  did  arise  at  the  time  or  befoi*e 
the  inquest  was  held,  and  it  is  a  most  significant  fact  neither 
defendant  nor  McManus  stated  at  the  inquest  what  instru- 
ment was  in  fact  used,  nor  did  either  of  them  say  the  single- 
tree was  not  used.  Both  defendant  and  McManus  stated 
more  in  detail  what  occurred  in  the  field,  in  their  examination 
at  the  trial,  than  at  the  inquest,  or  else  their  testimony  is 
more  fully  reported  on  the  latter  occasion.  An  effort  was 
made  to  break  the  force  of  the  testimony  of  McManus,  as 
given  on  the  trial,  by  a  most  severe  cross-examination,  and 
by  proving  many  contradictory  statements  made  by  him  out 
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of  court  concerning  the  case  and  as  to  what  his  testimony 
would  be.  It  must  be  admitted  the  witness  McManus  made 
many  conflicting  statements  concerning  the  facts  of  the  case, 
some,  of  them  in  regard  to  material  matters,  and  others  as  to 
matters  wholly  immaterial.  Some  denunciation  of  this  wit- 
ness is  indulged  by  counsel,  and  yet  not  one  of  his  neighbors, 
in  the  midst  of  whom  he  lives,  is  found  to  say  his  character 
for  truth  and  veracity  is  bad.  That  his  testimony  on  the 
trial  and  at  the  inquest  is  different  concerning  some  material 
facts,  may  be  admitted ;  and  yet,  when  his  statements  as  to 
what  did  actually  occur  in  the  field  are  subjected  to  a  close 
scrutiny,  it  will  be  seen  there  is  very  little  that  is  variant.  As 
reported,  his  first  examination  was  very  meagre,  and  it  may 
be  he  omitted  to  state  many  things  at  the  inquest  that  he 
afterwards  stated  on  the  trial.  It  is  this  omission  to  state  all 
that  occurred  that  makes  his  testimony  seem  to  be  so  very 
different  on  his  last  examination.  On  the  trial  the  testimony 
given  by  McManus  at  the  coroner's  inquest  was  introduced 
in  evidence  by  defendant  himself,  so  the  jury  had  an  oppor- 
tunity to  see  wherein  it  was  variant,  as  to  all  material  facts, 
from  that  given  on  the  trial.  The  witness  confesses,  without 
reserve,  his  statements  at  the  inquest  were  not  aU  the  truth, — 
that  he  suppressed  much  that  was  material.  At  the  time,  he 
was  in  the  employ  of  defendant,  and  was  induced,  as  he  says, 
by  the  earnest  entreaties  of  defendant  and  his  family,  to  sup- 
press many  material  facts  before  the  coroner's  inquest,  as  he 
did.  The  reason  assigned  for  his  action  in  that  respect  is 
not  without  something  in  its  support  that  palliates  it,  but  of 
course  not  enough  to  justify  it.  It  was  an  hour  of  intense 
excitement  to  all  concerned,  and  defendant  and  his  family 
were  overcome  by  the  distress  that  had  come  upon  them.  It 
is  by  no  means  unnatural  the  witness  should  feel  inclined  to 
favor  defendant  so  far  as  ^e  could,  and  in  that  way  relieve 
defendant  from  the  shock  of  a  great  sorrow  that  had  so  re- 
cently and  so  suddenly  come  upon  him. 


Dayib  v.  The  Fsople.  91 

Opinion  of  the  Court 

It  will  be  seen  that  on  the  trial  the  witness  McManus 
assomed  to  state  all  that  occurred  between  the  brothers  in 
the  field.  According  to  his  testimony,  deceased  had  ceased 
the  quarrel  with  defendant,  and  was  standing  still  on  ground 
he  claimed  to  have  in  his  rightful  possession ;  that  he  warned 
defendant  not  to  strike  him ;  that  he  told  him  he  was  un- 
armed, and  that  while  standing  in  that  position  defendant 
deliberately  struck  him  a  blow  with  a  single-tree,  that  shortly 
produced  death.  This  account  of  the  manner  of  the  killing 
was  not  given  by  the  witness  at  the  inquest,  and  for  that 
reason  it  is  said  he  is  unworthy  of  belief.  The  force  of  the 
argument  on  this  branch  of  the  case  may  be  admitted  in  a 
measure,  but  not  to  the  extent  insisted  upon.  It  is  quite  cer- 
tain the  jury  did  not  give  full  credence  to  the  details  of  facts 
occurring  in  that  fatal  field  as  given  by  McManus  on  the  trial, 
or  else  it  is  hardly  probable  this  verdict  would  ever  have  been 
for  manslaughter.  As  the  facts  are  stated  by  McManus  on 
the  trial,  the  killing  was  deliberate,  willful  murder.  But  the 
jury  no  doubt  took  another  view  of  the  case, — that  the  kill- 
ing was  done  in  the  midst  of  a  heated  quarrel  between  the 
brothers,  and  the  crime  was  therefore  manslaughter.  This, 
indeed,  is  a  most  favorable  view  for  defendant.  Considering 
the  testimony  of  McManus,  both  before  the  coroner  and  at 
the  trial,  and  that  given  by  defendant  himself  at  the  inquest, 
in  connection  with  the  facts  and  circumstances  proven  about 
which  there  is  and  can  be  no  controversy,  this  verdict  is  not 
only  warranted,  but  one  imposing  a  much  severer  punish- 
ment might  be  sustained.  It  appears  that  when  deceased 
came  into  the  field  a  heated  controversy  at  once  arose  between 
the  brothers  concerning  the  com.  Angry  words  passed,  and 
according  to  the  testimony  of  McManus  before  the  coroner, 
the  first  overt  act  of  violence  was  committed  by  defendant. 
It  is  said  defendant  pulled  a  false  standard  out  of  the  wagon 
and  raised  it  over  the  head  of  deceased,  and  told  him  to  go 
home,  and  then  deceased  took  after  the  accused,  and  run  him 
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arouud  the  wagon.  The  witness  was  not  positive  that  de- 
ceased had  a  knife  in  his  hand, — saw  something  he  thought 
was  a  knife,  but  was  not  positive  it  was  not  a  husking-peg. 
The  witness  further  says:  "They  seemed  to  be  dodging 
around  wagons, — each  dodging  from  the  other.  Isaac  was 
in  front  when  they  started.  Do  not  know  which  was  in  front 
when  they  left  the  wagons."  Again  he  says:  "The  fight 
lasted  not  more  than  ten  minutes,  and  they  ran  after  each 
other,  trying  to  strike  each  other.  Saw  James  (deceased)  try 
to  get  the  wrench  out  of  the  wagon,  but  he  did  not  get  it  out 
entirely,  as  he  dodged  from  there,  and  seemed  in  a  huriy.** 
Witness  thought  the  deceased  was  to  blame  for  starting  the 
trouble,  but  admits  he  told  Mrs.  Davis  "one  was  as  much 
to  blame  as  the  other,  as  they  were  both  in  a  passion."  In 
his  examination  before  the  coroner,  McManus  does  not  state 
whether  he  saw  the  blow  struck  or  not.  The  parties  were 
some  distance  from  the  wagons,  and  when  he  was  called  he 
went  to  them,  and  found  deceased  on  the  ground,  unable  to 
speak.  The  testimony  of  defendant  taken  by  the  coroner 
was  introduced  in  evidence  by  the  prosecution.  As  it  was 
given  so  soon  after  the  occurrence,  and  when  every  fact  must 
have  been  vividly  present  to  his  mind,  it  can  certainly  be 
relied  on  as  not  unfavorable,  at  least,  to  defendant.  It  was 
given  at  an  hour  and  in  a  presence  when  no  man  could  well 
dissemble.  Even  his  own  account  of  what  transpired,  stand- 
ing alone,  if  there  were  no'otber  evidence  in  the  case,  does 
not  excuse  his  conduct,  when  considered  in  connection  with 
facts  and  circumstances  proven  past  all  doubt.  It  is  here 
defendant  testifies  he  ran  around  the  wagons  "as  much  as 
twice,  and  then  turned  and  ran  down  the  com — down  the 
row — and  he  (deceased)  after  me,  for  about  fifty  yards ;  then 
I  stopped,  turned  around,  and  struck  him  with  something, — 
don't  know  what.  He  was  advancing  toward  me  when  I  struck 
him,  and  he  fell."  And  then  it  is  added:  "Can't  say  I  saw 
the  knife,  when  I  turned  on  him.     Have  not  seen  it  since. 
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Have  not  been  there  since.  Had  club,  or  whatever  it  was,  in 
my  right  hand.  Enow  I  grabbed  for  false  stake  in  wagon, 
but  don't  know  whether  I  got  it  or  not."  It  is  evident  the 
account  given  by  McManus .  and  defendant,  at  the  inquest, 
does  not  contain  all  that  transpired  on  that  fatal  field.  Some- 
thing more  occurred  than  what  either  of  them  disclosed  on 
their  first  examinations.  Whether  all  that  McManus  related 
on  the  final  trial  took  place,  it  is  obvious  the  history  of  the 
affray  was  imperfectly  given  at  the  inquest,  or  else  what  the 
witnesses  stated  is  not  preserved  in  the  record.  So  far  as 
they  undertook  to  state  the  facts,  both  witnesses  may  have 
been  candid,  and  yet  they  may  have  omitted  much  that  was 
material.  Neither  witness  ventured  to  state  with  what  instru- 
ment the  blow  was  inflicted.  This  is  a  most  singular  omis- 
sion. Their  testimony  was  taken  in  less  than  twenty-four 
hours  after  the  a£fray,  and  it  seems  incredible  the  witnesses 
did  not  know  what  weapon  was  used.  One  or  the  other,  or 
both,  of  these  witnesses  must  have  known.  But  a  statement 
of  defendant  that  challenges  belief  is,  that  he  did  not  know 
with  what  instrument  he  struck  the  blow  that  killed  his  own 
brother.  He  knew  and  admitted  he  "gi*abbed  for  the  false 
stake*'  in  the  wagon,  but  adds,  "don't  know  whether  I  got  it 
or  not.  **  This  exact  statement  was  repeated  on  the  trial,  and 
when  asked,  ''What  did  you  strike  him  with?"  he  answered, 
"I  will  never  tell  you."  The  reason  assigned  why  he  did  not 
tell  was,  because,  he  said,  he  did  not  know.  The  witness 
McManus,  on  the  trial,  said  the  fatal  blow  was  given  with  a 
"shigle-tree."  The  only  denial  defendant  makes  of  this  state- 
ment of  McManus  is,  that  he  ''don't  know."  It  may  have 
seemed  incredible  to  the  jury  a  man  who  had  just  slain  his 
brother  could  not,  or  would  not,  tell  how  and  with  what  it 
was  done,  and  for  that  reason  they  may  have  concluded  it 
was  done,  as  McManus  said  it  was,  with  a  "single-tree." 
If  so,  it  was  one  of  the  strong  criminating  circumstances  in 
the  case. 
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Bat  there  is  another  criminating  faet,  the  force  of  which 
can  not  be  avoided,  that  depends  for  its  existence  neither  npon 
the  testimony  of  defendant  nor  McManus,  and  concerning 
which  all  the  evidence  concurs.  It  is,  that  deceased  was 
killed  with  a  single  blow,  and  that  was  on  the  back  of  the 
head,  and  whether  the  wound  was  inflicted  with  a  "false  stake  " 
or  a  "single-tree,"  matters  little.  The  theory  of  the  defence 
insisted  upon  by  the  evidence  of  defendant,  and  in  the  argu- 
ment of  counsel,  is,  that  defendant  wia.s  so  hotly  pursued  by 
deceased  through  the  com,  from  the  wagons,  where  the  affray 
began,  that  danger  to  life,  or  great  bodily  harm,  became  im- 
minent, and  he  "turned  and  struck"  him.  Is  this  theory 
consistent  with  the  fact  deceased  was  struck  but  a  single  blow, 
and  that  on  the  back  part  of  the  head  ?  No  wounds  appeared 
elsewhere  on  his  person.  Had  it  been  true  deceased  was  pur- 
suing defendant,  and  was  so  close  upon  him  as  to  place  his 
life  or  limb  in  imminent  peril,  is  it  probable,  or  even  possible, 
he  could  have  turned  and  struck  deceased  on  the  back  of  the 
head,  if  he  was  advancing  upon  him  as  defendant  says  he 
was  ?  As  before  stated,  defendant  says  he  held  the  instru- 
ment, whatever  it  was,  with  which  the  blow  was  struck,  in 
his  right  hand,  and  McManus,  in  his  testimony  on  the  trial, 
says  defendant  passed  around  deceased  to  the  left, — and  that 
would  enable  him  to  give  the  blow  precisely  as  all  the  sur- 
geons located  the  wound  that  was  inflicted.  Indeed,  it  seems 
improbable  it  could  have  been  inflicted  otherwise.  If  it  shall 
be  assumed,  according  to  the  theory  of  the  defence,  that  de- 
ceased was  pursuing  defendant,  and  was  pressing  hard  upon 
him  when  he  "turned  and  struck,"  in  all  probability  the  blow 
would  have  fallen  on  the  front  or  side  rather  than  on  the  back 
of  the  head.  The  instinct  of  self-preservation,  in  the  imme- 
diate presence  of  imminent  peril,  would  have  caused  deceased 
to  throw  up  his  arms,  and  in  that  way  much  of  the  force  of 
the  blow  would  in  all  probability  have  been  received  upon  his 
arms,  or  at  least  upon  the  front  part  of  the  head.     All  the 
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reasonable  probabilities  support  the  testimony  of  McManns 
that  defendant  passed  aronnd  to  the  left  of  deceased,  and 
from  that  position  it  was  practicable  to  inflict  the  blow,  as 
was  done,  on  the  back  of  the  head.  Any  other  theory  seems 
inconsistent  with  the  location  of  the  mortal  wotmd.  Assum- 
ing, then,  as  may  be  done  consistently  with  the  weight  of  the 
eyidence,  that  defendant  passed  around  to  the  left  of  deceased, 
and  struck  him  with  an  instrument  which  he  held  in  his  right 
hand,  the  guilt  of  defendant  is  established  beyond  all  cavil. 
It  rebuts  the  idea  deceased  was  pursuing  defendant,  and  was 
pressing  so  close  upon  him  as  to  place  his  life  or  limbs  in 
imminent  peril,  when  he  turned  and  struck,  and  that  being  so, 
the  conviction  was  warranted  both  by  the  law  and  the  facts. 

C!oming  now  to  consider  other  questions  made  on  the  record, 
the  first  point  mado  is,  the  court  erred  in  admitting  evidence 
for  the  People,  and  refusing  to  permit  proper  evidence  to  go 
to  the  jury,  for  defendant.  It  seems  defendant  had  proved 
deceased  was  regarded  as  a  "good  man  in  a  fight,"  and  many 
other  things  that  tended  to  show  his  character  as  a  quick- 
tempered, violent  and  rash  man.  After  such  evidence  had 
been  admitted,  the  prosecution  was  permitted  to  prove  the 
character  of  deceased  as  a  peaceable  man,  and  this  is  the 
evidence  that  is  complained  of  as  being  incompetent  and 
hxurtfnl.  What  defendant  proved  concerning  deceased  was 
equivalent  to  proving  his  general  character  as  a  violent  and 
fighting  man,  and  there  was  certainly  no  serious  error,  if 
there  was  any  at  all,  in  permitting  the  prosecution  to  rebut 
such  evidence  of  character  by  proving,  as  was  done,  his  gen- 
eral character  as  a  quiet  and  peaceable  man.  Indeed,  it  is 
not  perceived  how  else  it  could  be  so  well  disproved.  At  all 
events  there  was  nothing  in  the  evidence  that  could  prejudice 
the  defence  defendant  was  endeavoring  to  make,  and  there  is 
no  just  ground  for  complaint  on  that  score. 

There  was  clearly  no  error  in  the  ruling  of  the  court  in 
excluding  evidence  of  the  manner  in  which  defendant  had 
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treated  deceased.  It  was  wholly  immaterial  whether  defend- 
ant's conduct  in  the  respect  indicated  afforded  deceased  any 
reasonable  ground  for  complaint  or  not,  and  the  court  was 
clearly  nght  in  not  permitting  that  matter  to  be  investigated. 

Another  ground  of  reversal  insisted  upon  is,  the  court  im- 
properly instructed  the  jury,  on  behalf  of  the  People,  and 
particular  attention  is  called  to  instructions  numbered,  re- 
spectively, 4^^,  6,  7,  9  and  11,  as  manifestly  misleading,  erro- 
neous, and  prejudicial  to  defendant.  On  this  branch  of  the 
case  it  might  be  sufficient  to  say  the  several  instructions  have 
been  carefully  considered,  and  it  is  not  perceived  they  con- 
tain anything  prejudicial  to  the  defence  sought  to  be  made. 
It  might  be  some  of  them,  as  now  framed,  would  not  be  re- 
garded as  stating  the  law  as  fully  and  accurately  as  should  be 
done  if  given  in  another  case  where  the  evidence  was  widely 
variant  from  what  it  is  in  the  case  being  considered.  In 
view  of  the  evidence  contained  in  this  record,  the  instructions 
state  the  law  applicable  to  the  facts  with  sufficient  accuracy, 
and  that  is  all  defendant  has  any  right  to  insist  upon.  Many 
of  the  objections  taken  to  the  instructions  are  hypercritical, 
and  if  sustained  in  this  and  other  cases,  it  would  render  the 
administration  of  the  criminal  law  so  difficult  as  to  make  it 
almost  impracticable  to  secure  a  conviction  of  the  wrongdoer, 
however  clearly  he  may  be  proved  to  be  guilty.  Such  strict- 
ness the  law  will  not  tolerate. 

It  is  said  instructions  4^  and  5  do  not  fully  inform  the  jury 
as  to  the  law  of  manslaughter.  One  of  these  instructions 
contains  a  definition  of  manslaughter,  voluntary  and  invol- 
untary, in  the  precise  language  of  section  43  of  the  Criminal 
Code,  and  although  some  objections  are  taken,  it  is  apparent 
*' voluntary  manslaughter''  is  defined  with  sufficient  accuracy. 
But  the  objection  most  strongly  urged  is,  that  neither  by 
instruction  4^  nor  instruction  5  did  the  court  make  even  any 
attempt  to  inform  the  jury  as  to  what  constitutes  "involun- 
tary manslaughter. "    It  was  not  necessary  to  define  the  latter 
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crime.  The  case  made  by  the  evidence  was  either  murder  or 
Toluntary  manslaughter.  It  contained  not  a  single  element, 
other  than  the  killing  itself,  of  involuntary  manslaughter,  and 
had  the  court  specifically  defined  involuntary  manslaughter, 
it  would  have  answered  no  good  purpose.  It  would  have 
directed  the  attention  of  the  jury  to  a  principle  of  law  not 
applicable  to  the  facts  of  the  case,  and  the  result  would  have 
been  to  confuse  rather  than  to  enlighten  them  on  the  issue 
they  were  to  try.  It  is  fiaid,  also,  the  fifth  instruction  requires 
defendant  to  show  the  existence  of  a  passion  absolutely  irre- 
sistible, to  reduce  the  killing  from  murder  to  manslaughter. 
It  requires  no  such  thing.  It  simply  tells  the  jury  they  must 
believe  the  killing  "was  done  in  sudden  heat  of  passion,  appar- 
ently sufficient  to  make  the  passion  irresistible,'*  and  nothing 
more,  and  in  this  there  was  no  error.  The  law  of  self-defence 
was  embodied  in  other  instructions  given,  and  there  was  no 
necessity  for  embracing  it  in  the  fifth  charge,  as  it  is  insisted 
should  have  been  done. 

It  is  said  the  seventh  charge  is  erroneous,  for  the  reason  it 
assumes  the  fact  the  killing  was  shown  by  the  evidence.  If 
it  were  conceded  the  criticism  was  just,  it  could  do  defendant 
no  possible  harm,  for  the  fact  of  the  killing  is  not  a  disputed 
fact  in  the  case,  and  never  was.  Defendant  himself  testified 
he  struck  deceased  a  blow  that  felled  him  to  the  ground.  He 
was  taken  up  in  an  insensible  condition,  and  died  before  the 
next  morning.  It  is  preposterous  to  even  argue  the  wound 
inflicted  by  defendant  did  not  cause  the  death  of  the  deceased. 
That  is  a  fact  not  in  dispute  by  any  one,  and  if  it  had  been, 
it  was  proved  past  all  doubt.  Nor  is  this  instruction  liable 
to  the  further  criticism  made  upon  it,  that  it  conveys  to  the 
minds  of  the  jury  the  idea  defendant  could  not  sustain  his  plea 
of  justification  unless  the  danger  was  not  only  apparently 
imminent,  but  was  actual  and  positive.  Fairly  construed,  it 
asserts  no  such  principle. 

7—114  III. 
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The  objections  taken  to  the  ninth  instruction  are  too  subtle 
to  find  any  support,  either  in  reason  or  in  law.  Whatever 
warrant  there  may  be  for  any  criticism  upon  this  instruction, 
it  is  obvious  it  contains  nothing  hurtful  to  the  defence. 

Lastly,  it  is  said  the  eleventh  instruction  given  for  the 
People  was  calculated  to  mislead,  in  that  it  gave  the  Jury  the 
privilege  of  deciding  that  any  element  in  the  case,  the  most 
material  as  well  as  the  most  trivial,  has  been  established  by 
proof  less  in  quantity  than  the  law  requires.  The  objection 
taken  is  broader  than  is  warranted  by  any  fair  reading  of  the 
instruction ;  but  if  it  is  intended  to  say  the  jury  should  be 
required  to  believe  every  fact  in  the  case  had  been  proved, 
beyond  a  reasonable  doubt,  before  they  could  find  the  accused 
guilty,  such  is  not  the  law.  In  MuUlns  v.  Tlie  People,  110 
111.  42,  this  court  said :  '*The  reasonable  doubt  the  jury  is 
permitted  to  entertain  must  be  as  to  the  guilt  of  the  accused, 
on  the  whole  evidence,  and  not  as  to  any  particular  fact  in 
the  case. "  The  doctrine  of  the  case  cited  has  been  restated 
and  approved  in  the  recent  case  of  Leigh  v.  The  People,  113 
111.  872.  The  principle  of  these  cases  is  conclusive  of  the 
same  point  in  the  case  being  considered. 

The  court  refused  certain  instructions  asked  by  defendant, 
but  in  doing  so  there  was  no  error.  All  they  contained  that 
was  proper  to  go  to  the  jury  had  been  given  in  other  instruc- 
tions, and  it  was  not  error  to  refuse  to  give  the  same  thing  a 
second  time. 

Every  argument  and  suggestion  of  counsel  in  behalf  of 
defendant  has  been  thoughtfully  and  patiently  considered, 
and  no  tenable  ground  is  perceived  on  which  a  reversal  of  the 
judgment  could  be  based.  It  is  said  defendant  is  guiltless  of 
any  criminal  intent.  How  that  is,  could  only  be  ascertained 
from  what  he  did,  as  shown  by  the  evidence,  and  that  leaves 
no  doubt  upon  the  mind,  of  his  guilty  conduct.  The  widest 
latitude  was  permitted  to  the  defence,  on  the  trial,  to  intro- 
duce any  and  everything  that  would  tend  in  the  slightest 
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degree  to  extenuate  the  conduct  of  defendant.  The  principal 
witness  for  the  prosecution  was  subjected  to  an  unreasonably 
extended  cross-examination,  and  every  fact  and  circumstance 
that  would  tend  in  the  remotest  degree  to  impair  the  force 
of  his  testimony  was  permitted  to  go  in  evidence,  and  yet  a 
jury  coming  from  the  vicinage  haive  found  defendant  guilty; 
and  this  court,  after  the  fullest  examination,  can  not  say  the 
verdict  is  not  warranted  by  the  evidence.  It  is  possible,  and 
it  may  be  true,  some  trivial  errors  have  intervened  at  the 
trial.  That  may  reasonably  be  expected  in  every  protracted 
trial.  When  no  error  has  intervened  that  affects  the  merits 
of  the  case  in  any  substantial  degree,  the  judgment  will  not 
and  ought  not  to  be  reversed.  Defendant  has  had  a  full  and 
fair  trial,  and  that  is  all  he  has  any  right  to  demand.  If 
he.  is  now  to  suffer  punishment,  it  is  on  account  of  his  own 
wrongful  conduct,  from  the*effect  of  which  he  caii  not  expect 
to  escape. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  Sun  Mutual  Insurance  Company 

r. 

The  Saginaw  Barrel  Company. 

Filed  at  Ottawa  May  15,  1885, 

1.  Insurance— payment  of  premium  to  insurance  broker— queMtion 
of  agency,  and  of  evidence  in  respect  thereto,  A  party  desiring  to  inHure 
certain  property,  applied  to  an  insnrance  agent  of  his  place  to  procure  the 
msnmnce,  leaving  him  to  select  the  company.  He  forwarded  the  application 
to  certain  insurance  brokers  in  Chicago,  who  procured  the  policy  in  a  company 
with  which  they  had  considerable  dealing,  and  sent  the  same  to  the  assured 
through  the  first  named  agents,  and  he  sent  the  premium  to  the  agents  in 
Chicago,  who  never  forwarded  the  same  to  the  insurance  company.  The 
policy  contained  the  usual  clause  that  it  should  not  be  binding  until  the 
actual  payment  of  the  premium.    A  loss  occurred,  and  payment  was  refused, 
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when  suit  was  bronght  on  the  policy,  and  a  reooTeiy  had:  Held,  that  the 
liability  of  the  insurance  company  depended  upon  the  tAot  whether  the  Chi- 
cago agents  were  its  agents,  or  were  authorized  to  receiye  payment  in  its 
behalf. 

2.  Where  insurance  brokers  procuring  a  policy  of  insurance  received  pay- 
ment of  the  required  premium,  and  failed  to  return  the  same  to  the  insurance 
company,  it  was  held,  that  the  correspondence  between  the  brokers  and  the 
company  was  proper  evidence  for  the  purpose  of  showing  their  previous 
relations  and  methods  of  business  in  respect  to  insurance  effected  through 
them,  and  as  tending  to  show  they  were,  in  fiict,  agents  of  the  company,  and 
as  such  authorized  to  receive  payment  of  the  premium. 

3.  AppeaIj — reviewing  questiona  of  fact  This  court,  in  reviewing  ordi- 
nary cases  at  law  coming  to  it  through  the  Appellate  Court,  sits  simply  to 
correct  errors  of  law  committed  in  the  lower  court.  If  the  trial  court  makes 
no  improper  ruling,  and  the  judgment  is  affirmed  in  the  Appellate  Court  upon 
mere  issues  of  fiict,  this  court  will  not  reverse  on  the  ground  that  the  issues 
were  improperly  decided. '  And  this  is- equally  so  although  there  may  be  no 
conflict  in  the  testimony  on  which  the  issues  are  found. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  W.  H.  Babnum,  Judge,  presiding. 

Messrs.  Schutleb  &  Ebemeb,  for  the  appellant : 
If  the  brokers  in  Chicago  were  agents  of  the  insurance  com- 
pany, and  the  premium  was  paid  to  them,  the  company  was 
liable,  even  if  it  never  got  the  money  from  its  agents.  But 
if  Beardsley  &  Circle  were  not  defendant's  agents,  but  mere 
street  brokers,,  no  recovery  can  be  had.  Fire  Ins.  Co.  v. 
Smigert,  11  Bradw.  699 ;  Insurance  Co.  v.  Ward,  90  111.  548 ; 
Insurance  Co.  v.  Weary,  4  Bradw.  78 ;  Insurance  Co.  v.  Rubin, 
79  111.  402 ;   Whiting  v.  Insurance  Co.  129  Mass.  240. 

The  correspondence  of  Beardsley  &  Circle  with  appellant, 
in  respect  to  their  prior  dealings,  was  not  admissible  in  evi- 
dence.    Lund  V.  Tynghourough,  9  Cush.  36. 

Messrs.  Paddock  &  Aldis,  for  the  appellee,  reviewed  ap- 
pellant's authorities,  and  discussed  the  propositions  of  law, 
generally. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  Saginaw  Barrel  Company,  a  manufacturing  corpora- 
tion of  Saginaw,  Michigan,  being  desirous  of  procuring  $2000 
additional  insurance  on  its  factory  buildings  and  machinery, 
on  the  i9th  of  August,  18S2,  applied  to  Gaylord  &  Fowler, 
insurance  agents  of  that  place,  and  directed  them  to  pro- 
cure the  amount  of  insurance  mentioned,  from  some  good 
and  responsible  company,  leaving  the  selection  of  the  com- 
pany entirely  to  them.  Gaylord  &  Fowler  thereupon  wrote 
to  Beardsley  &  Circle,  insurance  brokers  doing  business  at 
Chicago,  requesting  them  to  obtain  the  required  insurance. 
On  the  26th  of  August,  1882,  Beardsley  &  Circle,  the  Chicago 
brokers,  sent  the  application  for  the  insurance  in  question  to 
the  Sun  Mutual  Insurance  Company  of  New  Orleans,  with 
which  they  already  had  a  business  acquaintance  and  were 
then  doing  considerable  business.  The  amount  of  premium 
not  being  deemed  sufficient,  the  application  was  returned, 
with  a  statement  to  that  effect.  This  being  satisfactorily 
arranged,  the  insurance  company,  on  the  2d  of  September 
following,  issued  to  the  barrel  company  a  policy  of  insurance 
on  its  factory  building  and  machinery,  for  the  amount  above 
mentioned.  The  policy,  instead  of  being  sent  directly  to  the 
barrel  company,  at  Saginaw,  was  forwarded  to  Beardsley  & 
Circle,  at  Chicago,  according  to  the  usual  course  of  business 
between  them  and  the  insurance  company.  They  transmitted 
the  policy  to  the  barrel  company  through  Gaylord  &  Fowler, 
and  the  premium  was  paid  by  the  assured,  through  them, 
to  Beardsley  &  Circle,  at  Chicago,  but  it  was  never  paid  by 
Beardsley  &  Circle  to  the  insurance  company.  After  the 
insurance  had  been  thus  effected,  the  assured,  through  Gay- 
lord &  Fowler,  sent  the  policy  to  the  insurance  company,  with 
the  request  to  indorse  thereon,  "loss,  if  any,  payable  to  A.  W. 
Weaver  and  A.  A.  Brockway,  as  their  interests  may  appear, " 
which  was  done,  and  the  policy  returned,  but  nothing  was 
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said  aboat  the  premiam  not  having  been  paid.  On  the  8th 
of  December  the  property  insured  was  destroyed  by  fire,  after 
which  some  correspondence  took  place  between  the  insurance 
company  and  Circle  in  respect  to  the  premium,  but  no  com- 
plaint was  ever  made  to  the  assured,  prior  to  the  loss,  that 
the  premium  had  not  been  paid.  The  insurance  company 
having  declined  to  pay  the  loss  on  the  sole  ground  that  the 
premium  had  not  been  paid,  the  present  action  was  brought 
by  the  assured,  in  the  circuit  court  of  Cook  county,  to  recover 
the  same.  By  agreement  of  parties,  the  cause  was  tried  by 
the  court,  without  a  jury,  resulting  in  a  finding  and  judgment 
for  the  plaintiff  for  $1750.66,  which  was  affirmed  by  the 
Appellate  Court  for  the  First  District,  and  the  defendant  has 
appealed  to  this  court. 

The  policy  in  question  contains  the  usual  provision  that  it 
is  not  to  be  binding  until  the  actual  payment  of  the  premium. 
It  follows,  therefore,  that  if  the  payment  by  the  assured  to 
Beardsley  &  Circle  was  not,  in  law,  a  payment  to  appellant, 
the  judgment  of  the  circuit  court  is  erroneous,  and  the  Appel- 
late court  erred  in  not  reversing  it.  Whether  it  was  such  a 
payment  or  not,  of  course  depends  upon  the  further  question 
whether  Beardsley  &  Circle,  in  view  of  their  previous  course 
of  dealing  with  the  insurance  company,  and  in  the  light  of 
all  the  circumstances  disclosed  by  the  testimony,  are  to  be 
regarded  as  its  agents  in  accepting  and  receiving  the  premium, 
which  is  conceded  to  have  been  paid  to  them,  for  the  com- 
pany,— or,  more  shortly  put,  whether,  as  a  matter  of  fact, 
they  were  authorized  by  the  appellant  to  receive  the  premium 
in  question.  This  was  a  question  of  fact  for  the  court  sit- 
ting as  a  jury,  and  whether  properly  or  improperly  decided, 
is  not  a  matter  for  the  consideration  of  this  court.  *  If  an 
error  in  this  respect  was  committed,  as  is  claimed  there  was, 
its  correction  was  committed  by  law  to  the  Appellate  Court, 
and  not  to  this,  and  the  decision  of  that  court  is  consequently 
final.     Nor  can  it  avail  appellant  anything  even  if  it  be  con- 
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ceded  there  is  no  conflict  in  the  testimony,  as  has  often  been 
decided  by  this  court.  This  may  well  be,  and  yeb  the  con- 
troverted facts  to  which  the  evidence  relates  may  have  been 
very  difficult  of  solution.  This  is  often  the  case.  Some  of 
the  evidence,  for  instance,  may  tend  to  prove  a  particular 
hypothesis,  while  other  portions  may  tend  to  prove  just  the 
contrary.  When  this  is  the  case,  it  is  for  the  jury,  or  court 
sitting  as  a  jury,  to  weigh  the  evidence,  reconcile  it,  if  it  can 
be  done,  and  endeavor  to  draw  from  it,  as  an  inference  of 
fact,  the  true  conclusion.  We  must  assume  that  has  been 
done  in  this  case.  This  court,  in  reviewing  cases  at  law 
coming  before  it  through  the  Appellate  Court,  sits  simply  to 
correct  errors  of  law  committed  by  the  lower  courts.  If  the 
trial  court  makes  no  improper  ruling,  and  the  case  is  affirmed 
upon  mere  issues  of  fact,  this  court  will  not  reverse  on  the 
ground  those  issues  were  improperly  decided. 

The  only  question  of  law  presented  by  this  record  arises 
on  an  exception  taken  to  introducing  in  evidence  the  corres- 
pondence between  appellant  and  Beardsley  &  Circle,  for  the 
purpose  of  showing  their  previous  relations  and  methods  of 
business  in  respect  to  insurance  effected  through  their  instru- 
mentality. We  think  the  evidence  was  proper  for  the  pur- 
pose offered. 

The  court  was  not  asked  to  hold  any  propositions  of  law 
as  applicable  to  the  case,  or  to  otherwise  make  any  ruling 
complained  of,  besides  that  just  mentioned. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 
Appellate  Court  is  afi&rmed. 

Judgment  affirmed. 
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Lewis  L.  Gobubn 

V. 

Alioba  Hebbinotok. 

Fil^  a<  Ottawa  May  15, 1885. 

1.  AcKNOWiiEDOiCBMT  OP  DEED — requisites — to  release  dower — under 
act  of  1853,  Under  the  act  of  1853,  relating  to  conyeyances,  the  certificate 
of  the  acknowledgment  must  show  that  the  wife  of  the  grantor  joining  with 
him  in  a  deed  was  personally  known  to  the  officer  taking  the  acknowledg- 
ment, or  proven  by  a  credible  witness,  in  order  to  release  or  bar  her  dower. 

2.  Dower — effect  of  subsequent  deed  for  other  property.  Where  the 
certificate  of  the  acknowledgment  of  a  deed  made  by  a  hnsbnnd  and  wife,  of 
a  tract  of  land,  is  invalid  as  to  the  wife,  so  that  the  deed  fails  to  release  her 
dower  in  the  premises,  a  subsequent  deed  made  by  her  to  the  same  grantee, 
for  other  real  estate,  is  not  admissible  in  evidence  against  her  in  a  suit  by  her 
for  the  assignment  of  her.  dower  in  the  first  named  tract. 

3.  Same — as  to  land  held  in  severalty— against  whom  the  dowress  may 
proceed.  Where  land  in  which  a  widow  is  entitled  to  dower,  has  been  divi- 
ded,  by  partition,  between  several  different  parties,  she  may  properly  bring 
a  separate  suit  against  the  owner  of  each  portion.  She  may,  perhaps,  proceed 
against  all  in  one  suit,  but  she  is  not  compelled  to  do  so. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon, 
Henby  M.  Shepabd,  Judge,  presiding. 

Mr.  Lewis  L.  Cobubn,  pro  se,  contended  that  the  certifi- 
cate of  the  acknowledgment  of  the  deed  of  Nathan  P.  Her- 
rington,  and  Almira,  his  wife,  was  substantially  good  under 
the  law  of  1853,  which  declared  that  no  deed,  etc.,  should  be 
held  invalid,  defective  or  insufficient  by  reason  of  any  infor- 
mality or  omission  in  setting  forth  the  particulars  of  the 
acknowledgment, — citing  and  reviewing  the  following  cases : 
Lindley  v.  Smith,  46  111.  523;  Gove  v.  Gather,  23  id.  634; 
Heinrich  v.  Simpson,  66  id.  57 ;   T%dly  v.  Davis,  30  id.  103. 

Also,  that  the  tract  of  land  was  owned  by  several  parties 
in  severalty,  and  that  all  the  owners  should  be  made  parties. 
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Messrs.  Fbenoh  &  Halsby,  and  Mr.  D.  B.  Sherwood,  for 
the  appellee : 

As  to  the  sufficiency  of  an  acknowledgment  in  the  form  of 
the  one  under  discussion,  we  have  only  to  refer  to  Brown 
V.  TJiompson,  46  111.  214,  lAndley  v.  Smith,  id.  623,  TMy  v. 
DavU,  30  id.  103,  Heinrich  v.  Simpson,  66  id.  57,  Rldgway 
V.  Underwood,  67  id.  419,  ^fwrphy  v.  Williamaon,  85  id.  149, 
and  Hogan  v.  Hogan,  89  id.  431. 

Proceedings  for  dower  may  be  against  the  owner  of  each 
separate  tract  of  several,  or  the  dowress  may  proceed  against 
all  jointly.  Alleri  v.  McCoy,  8  Ohio,  418;  Barney  v.  Frowner, 
9  Ala.  901 ;  Boyden  v.  Lancaster,  2  P.  &  H.  198 ;  PoUer  v. 
Wilson,  13  Mads.  504;  Blossom  v.  Blossom,  9  Allen,  254. 

The  deed  to  Moore  did  not  embrace  this  land. 

Mr.  Justice  Graio  delivered  the  opinion  of  the  Court : 

This  was  a  bill  brought  by  Almira  Herrington,  against 
appellant,  for  the  assignment  of  dower  in  certain  premises 
in  Chicago.  The  case  was  before  us  at  a  former  term,  and 
is  reported  in  108  111.  613.  When  the  case  was  here  before, 
the  main  question  in  dispute  was  as  to  the  effect  of  a  decree 
of  partition  upon  appellee's  claim  for  dower,  neither  appellee 
nor  her  husband  having  been  a  party  to  the  decree.  We  then 
held  that  appellee  was  not  concluded  by  the  decree  of  parti- 
tion, and  the  decree  dismissing  the  bill  was  reversed,  and  the 
cause  remanded  for  another  hearing.  On  the  second  hearing 
a  decree  was  rendered  in  appellee's  favor,  and  Coburn,  the 
defendant  in  the  bill,  appealed.       , 

The  appellee  claimed  dower  in  the  premises  as  widow  of 
Nathan  P.  Herrington,  deceased,  who  during  his  lifetime  was 
seized  in  fee  of  the  premises,  and  conveyed  the  property  to 
Luther  Dearborn,  on  May  31,  1857.  Appellee  joined  in  the 
deed,  and  her  claim  for  dower  rests  upon  a  defect  in  the 
acknowledgment  6i  the  deed.  The  certificate  of  acknowledg- 
ment is  as  follows : 
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"State  of  Illinois,      >  i 

Whiteside  County,  ) 

''I,  John  M.  Brown,  a  justice  of  the  peace  in  and  for  said 
connty,  in  the  State  aforesaid,  do  hereby  certify  that  Nathan 
P.  Herrington,  personally  known  to  me  as  the  same  person 
whose  name  is  subscribed  to  the  foregoing  instrument  of  writ- 
ing, appeared  before  me  this  day^in  person,  and  acknowledged 
that  he  signed,  sealed  and  delivered  the  said  instrument  of 
writing  as  his  free  and  voluntary  act,  for  the  uses  and  pur- 
poses therein  set  forth.  And  the  said  Almira  Herrington, 
wife  of  the  said  Nathan  P.  Herrington,  having  .been  by  me 
examined,  separate  and  apart  and  out  of  the  hearing  of  her 
husband,  and  the  contents  and  meaning  of  the  said  instru- 
ment of  writing  having  been  by  me  made  known  to  her, 
acknowledged  that  she  had  freely  and  voluntarily  executed 
the  same,  and  relinquished  her  dower  to  the  lands  and  tene- 
ments therein  mentioned  without  compulsion  of  her  said  hus- 
band, and  that  she  does  not  wish  to  retract  the  same. 

"Given  under  my  hand  and  seal,  this  18th  day  of  April, 
A.  D.  1857.  John  M.  Brown,  J.  P.     [Seal.]  " 

The  act  of  1853,  regulating  conveyances  in  this  State, 
(Laws  of  1853,  p.  89,),  was  in  force  at  the  time  the  deed  in 
question  was  acknowledged.  This  act  provides  that  no  officer 
shall  take  the  acknowledgement  of  any  peraon  to  any  deed 
unless  the  grantor  shall  be  personally  known  to  the  officer, 
or  shall  be  proved  by  a  credible  witness ;  and  the  officer  shall 
state  in  his  certificate  that  such  person  was  personally  known, 
etc.  It  also  provides  that  a  married  woman  may  release  her 
dower  in  lands  by  joining  with  her  husband  in  a  deed  of  con- 
veyance, and  appearing  before  an  officer  and  acknowledging 
such  deed ;  and  if  such  woman  shall  not  be  personally  known 
to  the  officer  to  be  the  person  who  executed  the  deed,  he  shall 
ascertain  the  fact  by  the  testimony  of  a  competent  witness ; 
and  if  the  woman  acknowledges,  on  an  examination  separate 
and  apart  from  her  husband,  that  she  executed  the  deed  and 
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relinquished  her  dower,  the  officer  shall  annex  a  certifioate  to 
the  d^d,  stating  that  snch  woman  was  personally  known  to 
him  or  was  proven  to  be  the  person  who  subscribed  the  deed, 
etc.  This  act  clearly  and  explicitly  requires  the  certificate 
of  the  officer  to  show  that  the  wife  was  personally  known  or 
proven  by  a  credible  witness,  in  order  to  release  the  dower, 
and  as  the  certificate  of  acknowledgment  does  not  comply  with 
the  statute  in  this  regard,  it  was  not  sufficient  to  bar  her 
dower  in  ,the  premises  conveyed.  This  question  has  been 
decided  by  this  court  in  a  number  of  cases,  in  some  of  which 
dower,  only,  was  involved,  while  in  others  the  question  was 
whether  the  fee  of  a  married  woman  would  pass  where  the 
certificate  of  acknowledgment  was  defective.  Lyon  v.  Kain, 
36  111.  363 ;  Lindley  v.  Smith,  46  id.  524 ;  lieinrich  v.  Simp- 
son,  66  id.  67. 

After  the  partition  proceedings,  Almira  Herrington  made 
Luther  Dearborn  a  quitclaim  deed  of  the  lots  which  had  been 
assigned  to  him.  This  deed  appellant  offered  in  evidence, 
but  the  court  excluded  it,  and  the  decision  is  claimed  to  be 
erroneous.  If  the  deed,  had  embraced  any  of  the  property 
involved  in  this  case,  then  it  would  have  been  proper  evidence ; 
but  as  it  did  not,  the  deed  could  have  no  bearing  whatever 
on  the  rights  of  the  parties.  The  fact  that  appellee  released 
her  title.and  interest  in  certain  lots  owned  by  Dearborn,  could 
not  in  any  way  affect  the  property  in  litigation  between  her 
and  appellant. 

It  is  also  contended  that  others  who  own  a  part  of  the 
same  tract  of  laud,  are  necessary  parties  to  the  proceeding. 
Where  a  widow  has  dower  in  a  tract  of  land  which  has  been 
divided  between  several  different  parties,  she  may  properly 
bring  a  separate  Action  against  each  owner.  (Allen  v.  McCoy, 
8  Ohio,  418.)  Perhaps  she  might,  if  she  saw  proper,  bring  an 
action  against  all,  but  she  was  under  no.  obligation  to  do  so. 

It  is  also  said  that  under  the  evidence  of  Almira  Herrington 
it  does  not  appear  that  her  husband  had  an  interest  in  the 
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premises  after  the  deed  he  and  his  wife  made  to  Alexander  B. 
Moore.  It  does  not  definitely  appear  from  the  evidence  what 
property  was  conveyed  to  Moore, — or,  at  least,  there  is  an 
entire  want  of  evidence  to  show  that  Almira  joined  in  a  deed 
conveying  the  property  involved  in  this  action,  to  any  4>er8on. 

Some  other  questions  have  been  raised,  but  they  were  dis- 
posed of  when  the  case  was  before  us  at  a  former  term^  and 
it  will  not  be  necessary  to  go  over  them  again. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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The  Covenant  Mutual  Benefit  Association  of  Illinois 

V. 

Edwabd  J.  Sears  et  aZ. 

nUd  ai  OUatpa  May  15,  1885. 

1.  Insurance  —  mutual  benefit  association— contract  construed  «•  io 
payee  or  beneficiary.  A  mntoal  benefit  asBOoiation,  the  charter  and  by-laws 
of  which  declared  its  object  and  business  shonld  be  to  afford  financial  aid 
and  assistance  to  the  widow,  orphans,  heirs  or  devisees  of  deceased  members, 
i<«flned  a  certificate  of  membership  to  a  member,  which  provided  that  upon 
proof  of  his  death,  he  having  complied  with  its  conditions,  an  assessment 
should  be  levied  upon  the  surviving  members  to  the  amount  of  the  certificate, 
($5000.)  which  "sum  so  collected  on  such  assessments  (less  expenses  and 
collection  costs)  the  association  hereby  agrees  well  and  truly  to  pay,  or  cause 
to  be  paid,  as  a  benefit  to  his  devisees,  as  provided  in  last  will  and  testament, 
or  in  the  event  of  their  prior  death,  to  the  legal  heir  or  devisees  of  the  certifi- 
dite-holder:"  Held,  that  the  promise  was,  in  substance,  to  pay  to  his  devisees 
if  there  should  be  devisees  to  take,  and  if  not,  then  to  pay  to  his  heirs,  and 
that  they  might  recover  on  the  same. 

2.  CnKtHQEXY— jurisdiction  to  enforce  payment  of  benefits  promied.  A 
mutual  benefit  association,  a  corporation  not  organized  for  pecuniary  profit, 
having  no  surplus,  and  relying  entirely  upon  mortuary  assessments  made 
upon  each  death  of  a  member  for  the  payment  of  benefits  to  the  beneficiaries 
of  decedent,  gave  a  certificate  of  membership  to  a  member,  in  the  sum  of 
$5000,  whereby  it  promised,  upon  proof  of  his  death,  that  an  assessment 
should  be  levied  upon  the  surviving  members  to  the  amount  of  the  certificate. 
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which  Bum,  when  collected,  less  the  expenses  and  collection  ooets,  it  would 
pay  to  his  deyisees,  in  caRC  he  left  any,  and  if  he  left  none,  to  his  legal  heirs. 
It  was  held  J  that  a  court  of  chancery  might  properly  take  jurisdiction  of  a 
bill  brought  by  the  heirs  of  the  deceased  member  to  enforce  payment  of  the 
certificate,  by  compelling  a  specific  performance  of  the  contract. 

Appeal  from  the  Appellate  Court  tor  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Enox 
county ;  the  Hon.  Aethur  A.  Smith,  Judge,  presiding. 

Messrs.  McEenzie  &  Calkins,  for  the  appellant : 

Appellees  claim  that  the  amount  named  in  the  certificate 
is  due  and  payable  to  them ;  that  it  is  an  executed  contract ; 
that  they  have  fully  performed  the  conditions,  and  that  noth- 
ing remiains  but  the  payment  of  money.  If  so,  their  remedy 
is  at  law.  Janes  v.  NewlwU,  115  Mass.  97;  Lane  v.  Adams, 
19  111.  167;  Thomas  v.  Caldwell,  50  id.  138 ;  Long  v.  Barker, 
85  id.  431 ;  Puterhaugh  v.  Elliott,  22  id.  157. 

When  the  consideration  on  the  part  of  the  plaintiff  is  exe- 
cuted, and  the  thing  to  be  done  on  defendant's  part  is  mere 
payment  of  a  sum  of  money  due  immediately,  this  constitutes 
a  debt,  for  which  the  plaintiff  may  declare  in  the  general 
count  of  an  indebitatus  assumpsit.  Canal  Co,  v.  Knapp,  9 
Pet.  466;  Thomas  v.  Caldwell,  50  El.  138;  Throop  y!  Sher- 
icood,  4  id.  98 ;  Walier  v.  Brown,  28  id.  378 ;  First  National 
Bank  v.  Hart,  55  id.  62. 

Then,  if  appellees,  under  the  allegations  of  their  bill,  were 
entitled  to  recover,  they  had  a  clear  and  complete  remedy 
at  law,  and  could  have  filed  a  declaration  in  assumpsit,  on 
the  common  counts,  and  obtained  a  judgment  for  the  amount 
claimed,  viz,  $5000.  Bev.  Stat.  1874,  chap.  10,  sec.  10; 
Insurance  Co,  v.  Nelson,  Q5  111.  417;  Life  Ins.  Co.  v.  Palmer, 
81  id.  91. 

The  fund  in  this  case  was  made  payable  to  "his  devisees, 
as  provided  in  last  will  and  testament,  or  in  the  event  of  their 
prior  death,  to  the  legal  heir. "  The  contract  must  be  held 
as  expressing  the  entire  and  exact  meaning  of  the  parties. 
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and  no  evidence  of  extrinsic  matters  or  usages  can  be  received 
to  vary  its  terms.  Fire  Ins.  Co.  v.  Eddy,  49  111.  109;  San- 
ford  V.  Rawlings,  43  id.  93. 

• 

Messrs.  Bennett  &  Green,  for  the  appellees : 
The  remedy  is  not  at  law,  as  the  contract  named  in  the 
certificate  is  still  executory.  After  judgment  at  law  the  bene- 
ficiary would  have  to  resort  to  mandamus,  as  the  corporation 
has  no  property  or  surplus,  and  relies  entirely  upon  mortuary 
assessments  for  payment  of  benefits.  Mandamm  will  not  lie 
to  enforce  executory  contracts.  People  v.  Delaney,  96  111.  511. 
A  court  of  equity  is  the  proper  forum  in  which  to  enforce 
the  certificate,  ^he  appellant  is  in  effect  a  trustee,  having 
control  of  a  fund  distributed  among  its  certificate-holders, 
from  which,  and  from  which  only,  benefits  can  be  paid,  and 
it  is  especially  appropriate  that  equity  shall  take  jurisdiction 
over  the  same.  Besides,  as  held  in  many  States,  an  associa- 
tion organized  for  the  purposes  sp^cifi^d  in  the 'charter  of  the 
appellant,  and  one,  especially,  as  stated  in  the  by-laws,  organ- 
ized not  for  the  pecuniary  profit  of  its  members,  either  is,  or 
nearly  approaches,  the  nature  of  a  charity.  League  Asso- 
ciation V.  People,  90  111.  169;  Indianapolis  v.  Grand  Master, 
26  Ind.  518 ;  Duke  v.  FulUr,  9  N.  H.  536 ;  Dardine  v.  Grand 
Lodge,  37  Ala.  478. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  the  heirs  of  Edward 
J.  Sears,  deceased,  conl^isting  of  his  father,  mother  and  two 
sisters,  against  the  Covenant  Mutual  Benefit  Association  of 
Illinois,  to  recover  the  benefit  money  of  $5000  agreed  to  be 
paid  by  a  certificate  of  membership  in  said  association,  issued 
to  and  held  by  said  Sears  at  the  time  of  his  death.  The  cir- 
cuit  court  decreed  in  favor  of  the  complainants.  The  decree 
was  affirmed  by  the  Appellate  Court  for  the  Second  District, 
and  an  appeal  then  taken  to  this  court. 
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As  declared  by  its  charter  and  by-laws,  "the  object  and 
business  of  this  association  shall  be  to  afford  financial  aid 
and  assistance  to  the  widows,  orphans,  heirs  or  devisees  of 
deceased  members."  The  certificate  of  membership  which 
was  issued  to  the  deceased  in  consideration  of  a  membership 
fee  of  $10  |)aid,  and  of  the  payment  of  sudh  dther  accounts 
for  mortuary  assessments,  expenses  and  collection  costs  as 
might  be  required,  constituted  him  a  member  of  the  associa- 
tion, with  all  the  rights  and  privileges  of  the  same,  and  pro- 
vided that  upon  proof  of  his  death,  he  having  complied  with 
the  conditions  of  the  certificate,  an  assessment  should  be 
levied  upon  the  surviving  members  to  the  amount  of  the  cer- 
tificate, ($5000,)  which  "sum  so  collected  on  such  assess- 
ments (less  expenses  and  collection  costs)  the  association 
hereby  agrees  well  and  truly  to  pay,  or  cause  to  be  paid,  as 
a  benefit,  to  his  devisees,  as  provided  in  last  will  and  testa- 
ment, or  in  the  event  of  their  prior  death,  to  the  legal  heir  or 
devisees  of*  the  cdrtificaf e-holder.  *'  The  deceased  died  intes- 
tate, never  having  been  married,  and  leaving  the  complainants 
his  only  heirs. 

It  is  admitted  that  there  had  been  compliance  on  the  part 
of  the  deceased  with  all  the  conditions  of  the  certificate,  and 
no  question  is  made  that  if  devisees  were  here  suing  they 
would  be  entitled  to  recover.  But  it  is  denied  that  heirs  have 
any  rightful  claim  to  the  money  agreed  to  be  paid  by  the 
certificate.  The  object  of  this  association, — ^the  very  end  of 
its  being, — was  to  afford  financial  aid  and  assistance  to  the 
widows,  orphans,  heirs  or  devisees  of  its  deceased  members. 
This  was  done  by  means  of  the  benefit  money  promised  in 
members'  certificates,  which  was  paid  over  after  their  death. 
The  deceased  became  a  member  for  the  sole  purpose  of  secur- 
ing the  provision  of  this  benefit  money  for  one  or  more  of 
said  classes  of  persons  which  he  might  leave  surviving  him. 
The  mortuary  assessments,  and  other  payments  of  money 
which  he  made,  were  for  this  purpose,  and  no  other.     It 
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would  be  a  very  hard  construction,  and  defeat  of  intention, 
to  hold  that  the  heirs,  the  only  class  of  the  beneficiary  per- 
sons the  deceased  left  surviving  him,  should  not  take  any 
of  the  money  promised  by  the  certificate,  and  that  all  the 
payments  of  money  made  by  the  deceased  should  have  been 
for  no  purpose,  merely  because  he  had  never  made  a  will 
and  had  devisees.  Such  a  construction  surely  should  not 
be  adopted,  unless  it  is  compelled  by  language  which  clearly 
will  not  admit  of  any  other  interpretation.  The  certificate 
provides  that  upon  proof  of  the  certificate-holder's  death,  an 
assessment  shall  be  levied  on  the  members  for  the  full  amount 
of  the  certificate.  This  implies  that  the  money  so  raised  is 
to  be  paid  over  to  some  one.  Then  comes  the  promise  of  the 
certificate  that  the  association  will  pay  the  sum  so  collected 
on  such  assessments-  as  a  benefit  to  the  decedent's  ''devisees, 
as  provided  in  last  will  and  testament,  or  in  the  event  of  their 
prior  death,  to  the  legal  heir  or  devisees  of  the  certificate- 
holder."  It  is  true  the  letter  is,  that  in  the  event  of  the 
prior  death  of  the  devisees,  the  money  is  to  be  paid  to  the 
heirs.  But  is  it  the  meaning  that  the  money  was  to  be  paid 
to  the  heirs  only  in  the  event  of  the  prior  death  of  devisees  ? 
The  clear  intent  is,  that  either  devisees  or  the  heirs, — one  or 
the  other  of  them, — should  take.  The  certificate  appears  to 
assume  that  there  was  a  will,  and  devisees  under  it,  and  so 
provides  for  payment  to  them,  or  in  the  event  of  their  prior 
death,  to  the  heir  of  the  certificate-holder.  It  would  seem 
to  be  great  violence  to  intention  that  the  money  should  not 
be  paid  over,  but  that  it  should  be  held  by  and  go  to  the 
association  while  there  were  heirs  to  take  it.  The  meaning 
evidently  was,  that  the  money  should  go  to  devisees  if  there 
were  devisees  to  take  it,  and  that  if  there  were  not  devisees 
to  take  it,  then  it  should  go  to  heirs.  The  circumstances  of 
there  having  been  a  will,  devisees  under  it,  and  their  prior 
death,  were  not  important.  The  essential  thing  was,  there 
not  being  devisees  to  take,  and  not  there  having  been  devisees 
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and  they  having  died.  Non-existence,  by  the  true  meaning, 
was  the  same  as  prior  death.  The  substantial  promise  was 
to  pay  to  devisees  if  there  were  devisees  to  take,  and  if  not, 
then  to  jpay  to  heirs.  We  think  this  the  fair  and  reasonable 
construction  of  the  agreement,  which,  in  view  of  the  purpose 
of  the  association,  may  well  be  adopted. 

Objection  is  made  that  a  will  may  hereafter  appear,  and 
the  association  be  compelled  to  make  re-payment  of  the  cer- 
tificate to  devisees.  There  is  a  possibility  of  this,  but  no 
reasonable  probability.  The  proof  is  quite  satisfactory  that 
there  was  no  will.  If  there  were  reasonable  ground  of  appre- 
hension on  this  score,  it  might  be  proper  to  require  indemnity 
against  such  a  contingency.  But  we  do  not  think  it  called 
for  in  this  case. 

Objection  is  taken  to  the  jurisdiction  of  the  court, — that 
there  was  an  adequate  remedy  at  law.  The  certificate  of  mem- 
bership does  not  contain  any  contract  to  pay  to  the  beneficia- 
ries $5000,  or  any  sum,  absolutely,  but  to  levy  assessments, 
ratably,  upon  all  members  holding  certificates  in  force  at  the 
death  of  decedent,  for  an  amount  not  less  than  the  limit  of 
the  certificate,  and  to  pay  over  the  sum  so  collected  on  such 
assessments,  less  the  collection  costs.  As  the  corporation  is 
not  organized  for  "pecuniary  profit,"  has  no  surplus,  and 
relies  entirely  upon  the  mortuary  assessments  made  upon 
each  death  for  the  payment  of  benefits  to  the  beneficiaries  of 
a  decedent,  it  would  be  difficult  to  realize  anything  by  execu- 
tion. And  the  association  stands  as  a  trustee  of  a  fund  in  the 
hands  of  its  numerous  members,  but  belonging  to  the  bene- 
ficiaries, which  can  be  called  in,  by  assessment,  for  their  use. 
It  would  seem,  then,  that  a  court  of  equity  might  properly 
be  resorted  to  as  being  jsapable  of  affording  a  more  adequate 
remedy,  by  directing  a  specific  performance  of  the  contract  of 
the  defendant  by  the  levying  of  the  proper  assessments. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
8—114  III. 
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t?. 

Eleanor  J.  Smith  et  al. 

Filed  at  Ottawa  May  15,  2885. 

1.  Cuji^CKBT— dismissal  for  want  of  equity — or  for  want  of  prosecu- 
tion— which  is  proper,  A  bill  in  chancery  was  filed  April  21, 1880,  on  which 
a  Hummons  issued,  which  was  retnmed  not  found,  and  on  June  10;  following, 
all  the  defendants  except  one  answered.  Replication  was  filed  on  June  28. 
No  further  steps  were  taken  in  the  cause  until  December  3,  1880,  when  the 
following  order  was  entered:  "This  cause  being  this  day  called  for  hearing, 
oome  the  defendants,  by  their  solicitors,  and  the  complainant  comes  not,  nor 
does  any  one  for  her,  and  on  motion  of  defendants  it  is  ordered  that  this 
cause  be  and  is  hereby  dismissed  at  complainant's  costs,  for  want  of  equity:** 
Held,  that  the  dismissal  for  want  of  equity  was  erroneous.  The  proper  order 
would  have  been  a  dismissal  for  want  of  prosecution. 

2.  SAMH^-practice^ where  a  case  is  improperly  placed  on  trial  docket. 
If  ^  chancery  cause  is  through  inadvertence  set  upon  the  trial  docket  before 
it  is  ready  for  hearing,  it  is  the  duty  of  the  complainant  to  have  the  order 
placing  the  case  on  such  docket,  set  aside;  and  if  he  does  not,  he.  can  not 
complain  that  the  cause  is  dismissed  for  want  of  prosecution  when  reached, 
in  his  absence,  on  the  call  of  the  docket. 

3.  Practice— ^010  far  parties  chargeable  with  notice  of  all  steps  in  a 
cause.  Parties  are  bound,  at  their  peril,  to  take  notice  of  all  orders  regularly 
made  in  the  progress  of  a  cause.  So  if  the  cause  is  placed  upon  the  trial 
docket,  it  is  the  duty  of  the  parties  to  be  present  when  it  is  reached  on  the 
call  for  final  disposition;  and  if  they  are  not,  in  the  absence  of  a  reasonable 
excuse,  they  must  suffer  the  consequences. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

Messrs.  McCoy,  Pope  &  McCoy,  for  the  plaintiflF  in  error : 
To  render  a  final  decree  on  the  merits  without  any  hearing 

or  submission  at  all,  is  olearly  error.     Blair  v.  Reading,  99 

111.  610. 

All  that  could  have  been  legally  done  was  to  dismiss  the  bill 

for  want  of  prosecution,  and  without  prejudice.     Kenipton  v. 

Burgess,  136  Mass.  192 ;  McKinney  v.  McKinney,  36  Mich.  37. 
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The  record  shows  that  the  case  was  not  ripe  for  a  hearing. 
Charles  J.  Smith,  a  necessary  defendant,  was  not  served  with 
process,  and  had  not  entered  his  appearance.  The  court  had- 
no  jurisdiction  so  far  as  he  was  concerned. 

The  entry  that  the  defendants  caina  hy  their  solicitors,  does 
not  enter  the  appearance.  '  Those  words  will  refer  to  the  de- 
fendants in  court,  only,  Oardner  v.  Hall,  29  111.  277 ;  Klemm 
V.  Dewes,  28  id.  317.  * 

Where  persons  who  are  necessary  parties  refuse  to  appear, 
and  the  court  has  no  power  to  reach  them  by  process,  the 
bill  must  be  dismissed  without  prejudice.  Town  of  Virden 
V.  Needles,  98  111.  370 ;  Piquet  v.  Swan,  5  Mason's  C.  C.  661 ; 
Chiles  V.  Allen*s  Heirs,  2  Marsh.  351 ;  Key  v.  Hard,  4  Munf. 
485;  Schwab  v.  Mahley,  47  Mich.  512;  Frink  v.  Bentley,  id. 
512 ;   Tliompson  v.  Clay,  1  J.  J.  Marsh.  413. 

The  proper  course  would  have  been  to  enter  a  rule  nisi 
that  unless  in  a  given  time  the  proper  parties  were  made,  the 
suit  as  to  those  parties  should  be  dismissed.  Thompson  v. 
Clay,  1  J.  J.  Marsh.  413;   Chiles  v.  Allen's  Heirs,  2  id.  351. 

Plaintiff  in  error  is  entitled  to  costs.  Bev.  Stat.  chap.  33, 
sec.  22. 

Messrs.  H.  S.  &  F.  S.  Osborn,  for  the  defendants  in  error: 

The  bill  was  properly  dismissed  for  the  laches  of  the  com- 
plainant in  not  preparing  the  case  for  an  early  hearing.  The 
bill  was  a  cloud  on  the  defendants'  title. 

It  is  true  the  decree,  as  entered,  can  not  well  be  sustained 
on  this  record.  We  ask  to  have  the  proper  decree  entered 
now,  by  this  court, — that  is,  a  dismissal  without  prejudice. 
Kempfon  v.  Burgess,  136  Mass.  192. 

If  a  cause  is  remanded  without  specific  instructions,  it  is 
suggested  that  the  rights  of  intervening  innocent  purchasers 
should  be  protected  In  any  decree  rendered  by  this  court. 
McJilton  V.  Love,  13  111.  494;  Mc Lagan  v.  Brown,  11  id.  519 ; 
Gaudy  v.  Hall,  36  id.  319;    Feaston  v.  Fleming,  56  id.  457; 
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Wadhama  v,  Oay,  73  id.  415.  And  that  the  costs  in  this 
court  should  be  taxed  against  the  plaintiff  in  error,  or  abide 
the  final  result  of  the  cause.  McKinney  v.  McKinney,  36 
Mich.  37;  Schicab  v.  Mabley,  47  id.  612;  Frink  v.  Bentley^ 
id.  515;  Kempton  v.  Burgess,  136  Mass.  192. 

Mr.  Justice  Mulkby  delivered  the  opinion  of  the  Court : 

Mary  Cleaver,  plaintiff  in  error,  on  the  21st  of  April,  1880, 
filed  a  bill  in  the  Superior  Court  of  Cook  county,  against  the 
heirs  at  law  and  personal  representatives  of  William  Sidney 
Smith,  late  of  Suffolk  county,  New  York,  seeking  to  recover 
certain  real  estate  in  the  city  of  Chicago.  In  the  view  taken 
of  the  case  it  is  not  necessary  to  discuss  the  particulars  of  the 
controversy.  A  summons  was  issued  against  the  defendants 
on  the  same  day  the  bill  was  filed,  which  was  subsequently 
returned  "not  found. "  There  were  ten  of  the  heirs,  all  of 
whom,  except  Charles  F.  Smith,  on  the  10th  of  June,  1880, 
filed  a  joint  and  several  answer,  denying  the  equities  of  the 
bill,  and  showing  that  the  said  Charles  F.  had  disposed  of 
his  interest  in  the  property  before  the  filing  of  the  bill.  On 
the  28th  of  the  same  month,  a  general  replication  was  filed 
to  the  answer.  . 

The  record  fails  to  show  that  any  steps  after  the  issuing 
of  the  original  summons  were  ever  taken  by  complainant  to 
procure  service  on  the  said  Charles  F.  Indeed,  no  steps  of 
any  kind  seem  to  have  been  taken  in  the  case  after  the  filing 
of  the  replication,  until  the  third  day  of  December,  1880, 
being  a  period  of  some  five  months,  when  the  following  final 
order  was  entered  in  the  cause:  "This  cause  being  this  day 
called  for  hearing,  come  the  defendants,  by  their  solicitors, 
and  the  complainant  comes  not,  nor  does  any  one  for  her, 
and  on  motion  of  defendants  it  is  ordered  that  this  cause 
be  and  is  hereby  dismissed  at  complainant's  costs,  for  want 
of  equity." 
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It  is  clear  the  decree  as  rendered  can  not  be  sustained. 
Indeed,  this  is  conceded  by  solicitors  for  defendants  in  error. 
On  the  other  hand,  it  is  equally  clear  that  in  view  of  the  ap- 
parent laclies  of*  plaintiff  in  error,  wholly  unexplained,  the 
court,  when  the  cause  was  reached  upon  the  call  of  the  docket, 
would  have  been  fully  warranted  in  dismissing  the  bill  for 
want  of  prosecution.  We  must  assume  the  case  had  been 
placed  upon  the  trial  docket,  otherwise  it  would  not  have 
been  called  for  a  hearing,  and  if  it  had,  through  inadvertence 
or  otherwise,  been  improperly  placed  there,  it  was  the  duty 
of  plaintiff  in  error  to  have  had  the  order  placing  it  on  the 
trial  docket  set  aside,  if  the  cause  was  not  ready  for  a  hearing. 
Parties  are  bound,  at  their  peril,  to  take  notice  of  all  orders 
regularly  made  in  the  progress  of  a  cause.  When,  therefore, 
a  cause  is  regularly  placed  upon  the  trial  docket,  it  is  the 
duty  of  the  parties  to  be  present  when  the  cause  is  reached 
on  the  call  for  final  disposition,  and  if  they  are  not,  in  the 
absence  of  a  reasonable  excuse,  they  must  suffer  the  conse- 
quences. So  far  as  the  merits  of  the  controversy  are  indicated 
by  the  documentary  proofs  and  exhibits  in  the  cause,  we  see 
nothing  favorable  to  complainant,  and  from  this  fact,  taken 
in  connection  with  the  unexplained  laches  on  her  part,  we  are 
of  opinion  the  ends  of  justice  will  be  best  subserved  by  enter- 
ing the  proper  decree  in  this  court. 

As  the  decree  of  the  court  below  is  erroneous  in  dismissing 
the  bill  "for  want  of  equity,"  instead  of  "for  want  of  prose- 
cution," as  it  should  do,  it  is  for  that  reason  reversed,  and 
the  defendants  in  error  are  taxed  with  the  costs  in  this  court, 
and  the  plaintiff  in  error  with  all  costs  in  the  court  below, 
and  a  decree  will  be  entered  here  dismissing  the  bill  without 
prejudice. 

Decree  reversed. 
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William  Gordon  et  al. 

V. 

Frank  P.  Reynolds. 

Filed  cU  Ottawa  May  15,  1885. 

1.  Fraudulent  conveyance— «al«  on  secret  trust  for  benefit  of  the 
grantor — to  hinder  and  delay  creditors,  A  person  being  in  debt,  conveyed 
his  real  and  personal  property  to  his  son,  nnder  an  agieement  made  for  the 
purpose,  on  the  part  of  both,  to  defeat,  hinder  and  delay  a  creditor  in  the  col- 
lection of  his  debt,  no  consideration  being  paid  therefor,  and  with  a  secret 
understanding  the  son  should  hold  the  property  for  the  use  and  benefit  of 
the  father,  and  reeonvey  it  to  him  when  requested,  and  if  the  father  did  not 
require  a  reconveyance,  the  son  to  take  care  of  him  and  provide  him  with 
necessaries  during  his  life,  and  have  the  property  at  his  death.  It  was  held, 
the  sale  and  conveyance  were  fraudulent  and  void  as  to  creditors  of  the  father. 

2.  Even  where  the  grantee  pays  a  valuable  consideration,  if  a  part  of  the 
considemtion  is  an  undertaking  and  promise  by  the  grantee  to  support  and 
take  care  of  the  grantor,  such  an  agreement  renders  the  transfer  void  as  to 
then  existing  creditors  of  the  grantor. 

3.  BAttB  — distinction  as  to  rights  of  prior  and  subseqttent  creditors. 
If  the  fraudulent  grantor  reserves  no  future  use  or  benefit  in  the  property, 
theu  the  transfer  can  be  attacked  only  by  preexisting  creditors;  but  where 
the  conveyance  is  merely  colorable,  and  a  secret  trust  exists  for  the  benefit 
of  the  grantor,  then  the  sale  is  void,  both  as  to  precedent  and  subsequent 
creditore. 

4.  Same — inadequacy  of  consideration.  The  sale  and  transfer  by  a 
father  to  his  son,  of  real  estate  of  the  cash  value  of  $2500,  and  personal  prop- 
erty of  the  value  of  $250,  for  the  price  of  $500  paid,  will  be  fraudulent  as  to 
existing  creditors  of  the  father,  on  account  of  the  gross  inadequacy  of  con- 
sideration.. 

5.  Waiver  of  demurrer— bj/  pleading  over,  A  defendant,  by  answer- 
ing a  bill  m  chancery  after  the  overruling  of  his  demurrer  thereto,  waives  his 
demurrer,  except  so  far  as  he  may  have  the  same  advantage  on  final  hearing; 
and  he  can  not  assign  for  error  the  ruling  upon  the  demurrer. 

6.  Statute  op  Frauds^sAouW  be  specially  pleaded.  The  Statnte  of 
Frauds  can  not  be  relied  on  as  a  defence,  in  any  case,  unless  insisted  upon 
by  plea  or  answer.  Without  it  is  thus  interposed,  a  trust  resting  in  parol  will 
be  enforced  the  same  as  if  it  was  in  writing. 

7.  Amendment— in  chancery— how  far  matter  of  discretion.  The  grant- 
ing of  leave  to  amend  the  pleadings  in  chancery  cases  rests  in  the  discretion 
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of  the  court;  and  nnless  there  is  an  abase  of  discretion,  the  action  of  the 
court  will  not  be  the  subject  of  reyiew. 

8.  Sahe — amendment  of  bill — to  avoid  a  variance — at  what  time.  An 
amendment  of  a  bill  in  chancery  is  properly  allowed  on  the  hearing,  in  fur- 
therance of  justice,  to  ayoid  the  effect  of  a  yariance  from  the  proofs.  It  is 
not  material  when  amendments  are  permitted  to  be  made,  except  as  to  the 
tenns  the  court  may  impose  as  a  condition  thereto. 

9.  Sahb — in  case  bill  is  unnecessarily  sworn  to.  Where  a  bill  is  not 
required  by  law  to  be  verified  by  the  oath  of  the  complainant,  the  fact  that  it 
is  unnecessarily  so  verified  affords  no  ground  for  refusing  leave  to  amend 
the  same. 

10.  BviDENCB— on  creditor's  bill— acts  of  debtor.  On  the  hearing  of  a 
bill  to  snbject  property  conveyed  by  .a  judgment  debtor  to  his  son,  to  the 
satisfiiction  of  the  judgment,  there  is  no  error  in  refusing  evidence  offered  by 
the  son  to  show  acts  of  the  debtor  done  in  furtherance  of  the  rights  of  the 
creditor,  and  to  aid  him  in  the  suit 

11.  Same — in  chancery — receiving  evidence  subject  to  objections.  As  a 
general  rule,  the  better  practice  in  chancery  cases  is  to  receive  evidence  sub- 
ject to  such  objections  as  may  be  taken  to  it,  to  be  considered  on  the  final 
hearing,  when  the  court  will  disregard  it,  if  incompetent,  or  if  competent,  give 
it  such  weight  as  it  may  be  entitled  to.  In  such  case  it  will  be  presumed  that 
the  court  considered  only  competent  and  relevant  evidence, 

12.  WiTvmas—competency — wife  for  her  husband.  On  bill  to  set  aside 
a  conveyance  made  by  a  judgment  debtor  as  being  fraudulent  as  to  creditors, 
the  wife  of  the  grantee  defendant  is  not  a  competent  witness  for  him,  to  sus- 
tain the  alleged  bona  fides  of  the  conveyance. 

18.  Samb — impeachment — by  proof  of  inconsistent  statements,  '  Decla- 
ration«  and  statements  of  a  witness  inconsistent  with  his  testimony,  are  not 
admissible  in  evidence  to  impeach  him,  unless  where  his  testimony  relates  to 
matters  material  to  the  issues,  nor  then  unless  his  attention  has  been  called  to 
the  time,  place  and  persons  when,  where  and  to  whom  he  had  made  his  sup- 
posed declarationB. 

14.  Samb — time  for  offering  impeaching  evidence — discretion.  Where 
plaintiff's  witness  is  asked  certain  questions  on  cross-examination,  for  the 
purpose  of  laying  a  foundation  to  impeach  him,  and  he  is  again  called  by  the 
plaintiff  in  rebuttal,  after  the  defendant  has  closed  his  testimony,  and  asked 
as  to  other  matters  merely  in  rebuttal,  it  is  a  matter  of  discretion  with  the 
court  at  that  stage  of  the  case  to  allow  the  defendant  to  introduce  evidence 
to  impeach  the  witness. 

15.  Krbob  is  obviated  by  etridence  rejected  being  afterward  received. 
Error  can  not  be  predicated  on  the  refusal  to  allow  a  question  to  be  answered 
by  a  witness  when  the  witness  afterward  testifies  to  the  same  fact  sought  to 
be  established  by  the  question. 
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Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hou. 
Henry  M.  Shepard,  Judge,  presiding. 

Mr.  E.  A.  Sherburne,  for  the  appellants. 

Mr.  Elbridoe  Hanecy,  for  the  appellee. 

Mr.  Justice  Tunniclifp  delivered  the  opinion  of  the  Court : 

On  the  3d  of  March,  1883,  appellee  exhibited  his  bill  of 
complaint  in  the  Superior  Court  of  Cook  county,  against  ap- 
pellants and  one  Charles  Gordon,  alleging,  in  substance,  that 
on  that  day  he  had  recovered  a  judgment  in  said  court  against 
said  Charles  Gordon,  for  $2103,  and  costs ;  that  an  execution 
had  been  issued,  and  returned  no  property  found ;  that  on 
the  16th  of  August,  187G,  said  Charles  Gordon,  was  the  owner 
in  fee  of  lot  12,  in  Waller's  subdivision  of  block  20,  in  Bicker- 
dike's  addition  to  Chicago,  and  also  of  a  large  amount  of  goods 
and  chattels  in  the  buildings  on  said  real  estate,  and  that  on 
said  day  he  pretended  to  assign  and  transfer  said  real  and 
personal  property  to  his  son,  William  Gordon,  for  the  nominal 
consideration  of  $500,  but  that  said  deed  was  never  delivered 
and  never  became  operative ;  that  said  William  never  paid 
said  $500,  or  any  part  of  it,  and  that  said  real  estate  and 
property  were  held  by  said  William  in  trust,  for  the  benefit 
and  use  of  said  Charles ;  that  the  consideration  of  said  pre- 
tended conveyance  was,  that  said  Charles  was  to  have  a  home 
on  said  premises,  and  was  to  receive  from  said  property  his 
future  support  and  maintenance  during  his  life ;  that  said 
William  and  his  wife  soon  after  moved  into  the  house  on  said 
premises,  and  still  continue  in  the  possession  thereof ;  that 
he  has  never  paid  anything  on  account  of  said  pretended 
conveyance,  and  that  said  premises  are  now  held  by  him  in 
trust  for  said  Charles,  and  are  liable  for  his  debts  ;  that  said 
pretended  conveyance  was  made  to  secure  to  said  Charles  a 
secret  trust  therein,  and  to  hinder,  delay  and  defraud  his 
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creditors,  and  to  prevent  said  property  being  sold  on  execution 
against  said  Charles  Gordon;  that  $150  of  the  indebtedness 
for  which  the  note  was  given,  upon  which  said  judgment  was 
recovered,  was  due  and  owing  from  said  Charles  Gordon  to 
Margaret  McGhie,  for  money  loaned  by  her  to  him  in  Decem- 
ber, 1874,  and  the  balance  of  $1850  was  obtained  by  him  of 
her  between  the  year  1877  and  the  date  of  the  note,  which 
was  January  15,  1883,  and  that  the  note  was  indorsed  and 
delivered  by  said  Margaret  McGhie  to  appellee,  before  its 
maturity.  There  are  other  allegations  made,  and  discovery 
sought,  such  as  are  usually  inserted  in  a  creditor's  bill  proper ; 
but  defendants'  oath  being  waived,  and  this  not  being  tech- 
nically a  creditor's  bill,  they  need  not  be  further  noticed. 
Prayer  that  said  pretended  conveyance  be  set  aside,  and  said 
real  and  personal  estate  subjected  to  the  payment  of  said 
judgment,  and  for  such  other  relief  as  the  nature  of  the  case 
may  require.  The  bill  was  sworn  to.  A  demurrer  was  filed 
by  William  and  Mary  Gordon,  which  was  overruled,  and  on 
April  30,  1883,  they  filed  their  answer,  alleging  that  Willii^m 
Gordon  purchased  the  property  of  his  father,  Charles  Gordon, 
and  paid  him  therefor  $997.67>  and  denied  the  other  aver- 
ments in  the  bill,  substantially,  and  claimed  that  ap2)ellee  is 
only  nominally  the  complainant,  and  that  Charles  Gordon  is 
the  real  complainant,  and  that  they  are  conspiring  to  deprive 
William  and  Mary  Gordon  of  the  property.  On  the  1st  of 
December,  A.  D.  1883,  appellee  filed  a  supplemental  bill, 
stating  that  on  the  16th  of  August,  1876,  Charles  Gordon 
was  indebted  to  one  Elizabeth  Martin,  in  about  $200,  for 
which,  on  the  19th  of  December,  1876,  she  brought  suit  be- 
fore a  justice,  recovered  judgment,  filed  a  transcript  thereof 
in  the  circuit  court,  and  caused  execution  to  issue,  and  the 
lot  in  controversy  levied  upon  and  sold,  and  bid  in  by  her, 
and  not  being  redeemed  from,  she  obtained  a  deed,  and  since 
the  filing  of  the  original  bill, — to-wit,  November  23,  1883, — 
has  conveyed  the  premises  to  appellee ;   that  long  prior  to 
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August  16, 1876,  Charles  Gordon  was  the  owner  in  fee  of  the 
premises,  the  same  not  being  a  homestead,  and  that  on  that 
day  Charles  conveyed  the  same  to  William  for  a  pretended 
consideration  of  $500,  which  was  never  paid ;  that  the  same 
was  made  fraudulently,  to  hinder  and  delay  creditors ;  that 
the  property  was  worth  $2500 ;  that  William  has  collected 
$1S00  in  rents  from  the  premises,  and  that  the  consideration 
pretended  to  have  been  paid  was  grossly  inadequate,  and  if 
William  ever  paid  anything,  he  has  been  more  than  repaid 
in  rents.  Prayer  that  the  conveyance  to  William  be  declared 
fraudulent  and  void,  and  appellee  be  decreed  the  owner,  and 
for  general  relief.  A  demurrer  to  this  supj>lemental  bill  hav- 
ing been  overruled,  the  appellants,  William  and  Mary  Gordon, 
filed  their  answer,  denying  the  indebtedness  from  Charles 
Gordon  to  Martin,  and  alleging  that  there  was  a  conspiracy 
between  them  and  appellee  to  deprive  appellants  of  the  prem- 
ises ;  that  Martin  and  Charles  Gordon  had  each  filed  a  bill 
to  set  aside  the  deed  from  Charles  to  William,  both  of  which 
had  been  dismissed, — one  after  a  demurrer  had  been  sus- 
tained to  it,  and  the  other  for  want  of  prosecution.  William 
and  Mary  also  filed  a  cross-bill  setting  up  the  same  facts, 
and  that  they  have  made  valuable  improvements,  and  ex- 
pended large  sums  for  taxes  and  repairs,  but  ask  no  relief  on 
that  account.  They  pray  that  the  judgment,  transcript  and 
sheriff's  deed  be  canceled  and  set  aside.  An  answer  and  rep- 
lication were  filed,  and  on  a  hearing  a  decree  was  rendered, 
declaring  the  transfer  from  Charles  Gordon  to  William  Gor- 
don, both  as  to  the  lot  and  the  personal  estate,  void  and  of 
no  effect  as  to  appellee,  and  dismissing  appellants'  cross-bill 
for  want  of  equity. 

The  appellants  have  arranged  the  errors  complained  of, 
under  five  heads,  in  their  brief :  First,  in  overruling  demurrer 
to  the  original  bill ;  second,  in  overruling  demurrer  to  the 
supplemental  bill ;  third,  in  allowing  appellee  (complainant 
below)  to  state,  as  they  say,  one  case  in  his  pleadings  and  to 
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present  a  different  one  in  his  evidence ;  fourth,  in  exchiding 
proper  evidence  offered  in  behalf  of  appellants ;  and  fifth,  in 
not  dismissing  the  bill  for  want  of  equity. 

The  appellants  not  standing  by  their  demurrers,  but  answer- 
ing over,  must  be  considered  as  having  waived  them,  except 
so  far  as  he  may  have  the  same  advantage,  in  substance,  on 
the  final  hearing,  in  case  complainant  (upon  his  whole  case, 
pleadings  and  proof  considered,)  is  not  entitled  to  the  relief 
sought. 

Under  the  third  objection  it  is  insisted  the  court  erred  in 
allowing  appellee  to  amend  his  original  bill  after  the  evidence 
was  substantially  all  heard,  so  that  the  allegations  and  proof 
might  correspond.  This  was  not  only  not  error,  but  is  a  prac- 
tice highly  commendable,  and  absolutely  necessary  in  a  great 
many  cases  to  a  proper  administration  of  justice.  We  fully 
recognize  the  rule  contended  for  by  counsel  for  appellants, 
that  a  complainant  can  not  make  one  case  by  his  pleadings 
and  another  by  his  evidence,  and  succeed.  To  obviate  this 
he  should  do  as  was  done  in  this  case, — obtain  leave  to  and 
amend  his  pleadings  so  as  to  fit  the  case  shown  by  the  evi- 
dence. It  is  not  material  when  such  amendments  ar^  made, 
except  as  to  the  terms  the  court,  in  its  discretion,  might  see 
proper  to  impose  as  a  condition  to  permitting  the  amendment. 
Usually  these  amendments  are  made  after  the  evidence  is  all 
in,  and  the  variance  is  brought  out  in  the  course  of  the  argu- 
ment, and  it  sometimes  occurs  that  several  amendments  of 
this  nature  and  for  this  purpose  are  made  at  different  times 
during  the  final  argument  of  the  case.  These  amendments 
are  purely  discretionary,  and  ordinarily,  in  the  absence  of 
evidence  showing  an  abuse  of  a  reasonable  discretion,  are  not 
subject  to  review.  Rev.  Stat.  chap.  22,  sec.  37;  Jefferson 
County  V.  Ferguson,  13  111.  33 ;  Hewitt  v.  Dement,  67  id.  500 ; 
Booth  V.  Wiley  et  al.  102  id.  84. 

The  court  properly  excluded  the  proffered  proof  by  the 
sheriff,  that  Charles  Gordon  was  "so  anxious"  to  have  a  de- 
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mand  made  upon  him  for  property  to  satisfy  the  execation 
that  he  went  to  the  sheriff's  office  to  enable  the  sheriff  to 
make  it.  He  could  not,  by  his  acts  or  in  any  other  way, 
do  anything  to  prejudice  the  rights  of  his  creditor,  and  we  do 
not  see,  even  if  Charles  Gordon  was  anxious  to  have  appellee 
make  his  judgment  out  of  this  property,  that  it  showed  any 
conspiracy  to  do  so  wrongfully. 

It  is  said  the  court  erred  in  refusing  to  allow  Mary  Gor- 
don, the  wife  of  William,  to  answer  this  question :  "Do  you 
know  whether  your  husband  (appellant  William,)  paid  him 
(Charles)  anything  for  the  property?"  Whether  this  ruling 
of  the  court  was  correct  or  not  can  not  avail  appellants,  as 
they  obtained  the  benefit  of  the  testimony  of  Mary  concern- 
ing that  matter  on  her  re-direct  examination,  in  which  she 
says :  "I  know  that  my  husband  paid  Charles  Gordon  money 
for  the  place,  because  I  know  he  had  it  to  pay,  and  paid  it ; 
and  after  he  paid  it  I  had  a  conversation  with  Charles  about 
his  having  received  it,  and  he  said  he  had  received  $220  from 
William  when  he  bought  the  place."  We  do  not  see  how 
Mary  Gordon,  the  wife  of  William,  could  be  a  competent  wit- 
ness in  his  behalf  in  this  case. 

For  the  purpose  of  impeaching  Charles  Gordon,  who  had 
testified  that  he  owed  his  daughter,  Mrs.  McGhie,  $150  in 
1874,  he  was  asked  by  appellants'  counsel  if  he  did  not  go  to 
her  house  in  1876  and  claim  of  her  that  she  owed  him  $100, 
and  if  a  difficulty  did  not  thereupon  ensue  between  him  and 
Mrs.  McGhie  and  another  daughter,  (Susan  Gordon,)  and 
he  go  before  a  justice  and  swear  out  a  warrant  for  their  ar- 
rest, charging  them  with  an  assault  with  a  deadly  weapon, — 
which  he  denied,  and  appellants  introduced  several  witnesses, 
whilst  offering  the  testimony  on  their  behalf,  to  contradict  said 
Charles  Gordon,  and  to  show  that  he  had  stated,  after  his  re- 
turn from  Mrs.  McGhie,  that  she  had  assaulted  him  and  turned 
him  out  of  doors,  and  said,  "that  is  what  I  get  for  my  $100." 
After  the  appellants  had  introduced  all  their  evidence,  and 
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closed  the  case  on  their  part,  and  appellee  was  offering  his 
evidence  in  rebuttal,  and  for  that  purpose  had  recalled  and 
examined  said  Charles  Gordon  about  other  matters  not  relat- 
ing in  any  way  to  his  visit  to  Mrs.  McGhie,  or  with  his  com- 
plaint against  her,  or  her  arrest,  the  counsel  for  appellants, 
after  cross-examining  about  other  matters,  showed  him  the 
complaint,  for  the  purpose  of  identifying  his  signature  to  it, 
which  he  did,  and  he,  after  reading  tlie  complaint,  said  that 
it  was  not  correct,  and  counsel  then  offered  in  evidence  the 
warrant  issued  by  the  justice  for  the  arrest  of  Susan  Gordon 
and  Margaret  McGhie,  on  the  charge  contained  in  the  com- 
plaint, with  the  return  of  the  oflBcer  showing  their  arrest, — 
whereupon  the  court  refused  to  allow  the  record  to  be  intro- 
duced at  that  stage  of  the  case,  and  said  it  should  have  been 
offered  before,  and  in  thus  ruling  appellants  insist  there  was 
error.  As  a  general  rule  we  think  the  better  practice  in  chan- 
cery cases  is  to  admit  evidence,  subject  to  such  objections  as 
may  be  taken  to  it,  till  the  final  hearing,  when  the  court  will 
disregard  it,  if  incompetent,  or  if  not,  give  such  weight  to  it 
as  it  may  be  entitled  to ;  and  it  is  not  necessary  for  the  court, 
in  its  decree,  to  pass  upon  these  questions,  the  presumption 
being  that  it  considered  all  competent  and  relevant  testimony, 
and  none  other.  As  to  this  particular  evidence,  it  having 
been  offered  by  appellants  after  they  had  closed  their  case, 
it  was  discretionary  with  the  court  whether  it  would  receive  it 
or  not,  and  its  decision  in  that  respect  can  not  be  reviewed. 
But  even  if  it  was  wrongfully  excluded,  it  is  not  of  that  vital 
character  which  would  necessitate  a  reversal  of  the  case  on 
that  account. 

The  last  objection  of  appellants,  that  the  court  erred  in 
not  dismissing  the  case  for  want  of  equity,  brings  the  whole 
case  before  us  for  consideration. 

It  will  be  observed  from  the  pleadings  in  the  case,  that  ap- 
pellants, neither  in  their  answer  nor  cross-bill,  have  alleged 
that  the  premises  in  controversy,  either  when  conveyed  to 
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William,  or  at  the  time  of  the  rendition  of  the  judgments,  or 
at  any  time,  were  the  homestead  of  Charles  Gordon,  the  vendor 
and  judgment  debtor;  nor  do  they  Bet  up  and  claim  the  pro- 
tection of  any  statute  of  limitations,  or  allege  such  a  state  of 
facts,  if  they  existed,  (and  we  do  not  intend  to  intimate  that 
they  did  exist,)  as  would  authorize  the  successful  pleading  of 
that  statute ;  nor  do  they  ask  for  any  account  or  allowance  for 
improvements  claimed  to  have  been  made,  or  for  taxes  paid ; 
neither  do  they  invoke  the  benefit  of  that  section  of  our  Statute 
of  Frauds  and  Perjuries  which  provides  that  ''all  declarations 
or  creations  of  trust  or  confidences  of  any  lands,  tenements 
or  hereditaments  shall  be  manifested  and  proved  by  some 
writing  signed  by  the  party  who  is  by  law  enabled  to  declare 
such  trust,  or  by  his  last  will,  in  writing,  or  else  they  shall  be 
utterly  void  and  of  no  effect. "  It  is  too  familiar  law  to  require 
any  citation  of  authorities,  that  this  last  statute  can  not  be 
relied  upon  as  a  defence  in  any  case,  unless  insisted  upon  by 
plea  or  answer.  Without  it  is  thus  interposed,  a  trust  resting 
in  parol  will  be  enforced  the  same  as  though  it  was  in  writing. 
Had  William  Gordon,  when  he  received  this  deed,  executed 
and  given  to  his  father  a  writing  declaring  that  the  convey- 
ance of  the  lot  to  him  was  made  and  was  to  be  held  by  him 
in  trust  for  the  use  and  benefit  of  his  father,  no  one  would 
question  that  the  father,  Charles  Gordon,  would  have  such  an 
interest  in  the  lot  that  it  could  be  sold  on  execution  against 
him,  whether  the  debt  upon  which  the  judgment  had  been 
obtained  had  been  contracted  prior  or  subsequent  to  the  con- 
veyance. The  statute  not  being  set  up  as  a  defence,  the  lot 
would  be,  under  the  parol  agreement,  just  as  much  subject  to 
the  grantor's  debts,  antecedent  or  subsequent,  as  though  the 
agreement  had  been  reduced  to  writing.  But  even  if  the  stat- 
ute had  been  insisted  upon,  the  result  would  not  have  been 
different  in  this  case,  for  the  evidence,  we  think,  establishes 
that  a  part  of  Mrs.  McGhie's  debt,  as  well  as  all  of  that  of 
Mrs.  Martin,  was  contracted  prior  to  the  conveyance  in  con- 
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trovei'by,  aud  that  the  latter  was  made,  by  ngreement  between 
Charles  Gordon  and  his  son,  William,  with  the  purpose  and 
intent,  on  the  part  of  both,  to  defeat  and  hinder  and  delay 
Martin  in  the  collection  of  her  debt ;  that  no  consideration 
was  paid  for  the  pretended  sale  of  the  real  or  personal  estate, 
and  that  there  was  a  secret  understanding  between  Charles 
and  William  Gordon  that  the  latter  should  hold  it  for  the 
use  and  benefit  of  the  former,  and  reconvey  it  to  him  when 
requested,  and  if  Charles  did  not  require  him  to  reconvey  it  he 
(William)  should  take  care  of  him  (Charles)  and  provide  him 
with  necessaries  during  his  natural  life,  and  have  the  property 
at  his  death.  That  such  a  sale  is  void  both  as  to  real  and 
personal  property,  is  well  settled.  (Lukins  v.  Aird,  6  Wall. 
78;  Moore  v.  Wood,  100  111.  451.)  Even  where  the  grantee 
pays  a  valuable  consideration,  yet  if  a  part  of  the  considera- 
tion is  an  undertaking  and  promise  by  the  grantee  to  support 
and  take  care  of  the  grantor,  such  an  agreement  renders  the 
transfer  void,  as  to  existing  creditors  of  the  grantor.  This 
point  was  fully  considered,  and  so  held  by  this  court,  in 
Moore  v.  Wood,  mpra. 

The  distinction  as  to  the  rights  of  precedent  and  subsequent 
creditors  seems  to  be  this :  if  the  grantor  reserves  no  future 
use  or  benefit  in  the  property,  then  the  sale  can  be  attacked 
only  by  a  preexisting  creditor ;  but  where  the  conveyance  is 
merely  colorable,  and  a  secret  trust  and  confidence  exist  for 
the  benefit  of  the  grantor,  then  the  sale  is  void,  both  as  to 
precedent  and  subsequent  creditors.  Jones  et  al.  v.  King  et  al. 
86  111.  226. 

It  can  serve  no  useful  purpose  to  discuss  the  evidence  in 
this  case,  at  large.  Very  much  of  it  is  incompetent,  and  con- 
sists largely  of  declarations  of  Charles  Gordon,  after  the  con- 
veyance, about  immaterial  matters,  and  none  of  which  were 
admissible  in  evidence  against  appellee,  except  for  the  purpose 
of  impeaching  Gordon  as  his  witness,  and  for  that  purpose 
only  where  his  testimony  related  to  matters  material  to  the 
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issue,  and  not  then  unless  his  attention  had  been  called  to 
the  time,  place,  and  persons  to  whom  he  had  made  his  sup- 
posed declarations,  which  in  most  instances  was  omitted  to 
be  done. 

Charles  Gordon  testified  that  he  was  sixty-nine  years  of  age, 
and  a  widower ;  that  he  had  a  difference  with  his  late  house- 
keeper about  her  wages,  and  about  a  claim  she  was  making 
against  him  for  money  she  claimed  to  have  expended  for  him 
whilst  he  was  sick ;  that  he  considered  the  claim  exorbitant, 
and  wished  to  avoid  its  payment ;  that  he  consulted  his  son, 
the  appellant  William,  about  it,  and  that  the  latter  told  him, 
"You  make  over  this  property  to  me,  and  when  it  is  all  settled 
you  can  take  it  back,"  and  that  he  then  said  to  William, 
"Well,  if  you  choose  to  take  care  of  me,  and  provide  me  with 
all  the  necessaries  during  my  life,  at  my  death  you  can  have 
the  property, — by  so  doing  you  can  go  in  and  live  there  now. 
He  agreed  to  do  so.  Afterward  we  went  to  an  attorney,  and 
talked  the  thing  over  to  him,  and  he  (the  attorney)  wished  to 
make  the  deed  in  consideration  of  $1000.  I  objected,  and 
told  him  there  was  no  money  in  the  transaction, — that  I  did 
not  want  that.  The  attorney  said,  *I  can  not  make  it  legal 
without  putting  something  in  it,'  so  the  lawyer  says,  *We  will 
put  $500  in  it.'  I  allowed  it,  and  the  attorney  made  out  the 
deed.  *  *  *  The  property  was  unincumbered.  The  house 
was  full  of  personal  property, — furniture,  carpets,  book-cases, 
books,  and  everything  connected  with  the  house.  The  build- 
ing and  lot  were  worth  about  $2500,  and  the  personal  prop- 
erty about  $250,  in  1876.  I  had  previously  made  a  written 
acknowledgment  of  my  indebtedness  to  Mrs.  Martin.  I  owed 
Mrs.  McGhie  $150  at  that  time.  I  had  no  other  property." 
William  soon  after  moved  into  the  house,  and  claimed  both 
the  lot  and  personal  property  under  this  pretended  purchase, 
and  the  evidence  tends  strongly  to  show  that  a  few  months 
afterward  he  committed  a  serious  assault  upon  his  father,  and 
drove  him  from  the  place.     The  old  man  (Charles)  swears  his 
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son  never  paid  him  anything  for  the  property,  and  that  he 
was  not  owing  William  anything  at  the  time.  Declarations 
made  by  William,  on  several  occasions,  are  proven,  tending 
to  corroborate  old  Mr.  Gordon's  story,  and  inconsistent  with 
the  idea  that  William  was  a  bona  fide  purchaser  of  the  prop- 
erty for  a  valuable  consideration ;  but  we  need  not  notice  them 
particularly,  as  we  think  the  testimony  of  William,  himself, 
as  to  how,  and  the  amount,  he  claims  to  have  paid  for  the 
property,  stamps  the  transaction  as  fraudulent  as  to  existing 
creditors.  Let  it  be  borne  in  mind  that  there  is  no  evidence 
tending  to  show  that  the  real  estate,  and  very  little  that  the 
personal  estate,  was  worth  any  less  than  the  value  ($2500  as 
to  the  lot,  and  $250  as  to  the  personal  property,)  put  upon  it 
by  Charles  Gordon,  in  his  testimony.  The  fact  that  he  did 
not  remember  exactly  what  he  paid  for  the  lot,  and  believed 
it  was  $600,  but  had  put  improvements  upon  it  since,  amounts 
to  nothing  without  proof  as  to  the  time  of  purchase,  whether 
it  had  risen  in  value  since,  and  the  value  of  the  improvements 
placed  upon  it.  Had  it  been  worth  no  more  than  about  the 
sum  appellant  William  claims  to  have  been  paid  for  it,  we 
have  no  doubt  he  could  and  would  have  found  plenty  of  wit- 
nesses in  Chicago  acquainted  with  the  value  of  this  property, 
to  have  proved  it. 

In  their  answer  appellants  claim  the  sum  of  $997.67  to 
have  been  paid  in  cash  for  the  property.  This  shows,  if  true, 
that  for  a  sale  between  father  and  son,  they  were  particular 
as  to  the  exact  amount,  else  the  son  might  perhaps  have  been 
induced  to  pay  $2.33  more,  so  as  to  have  made  it  an  even 
$1000.  They  were  evidently  not  so  careful  to  ascertain  the 
exact  value  of  the  personal  property,  for  they  seem  to  have 
made  no  inventory  of  that,  or  made  even  an  estimate  as  to 
its  worth,  for  the  father  puts  it  at  $250,  and  the  son  at  $60. 
But  if  the  amount  paid  was  $997.67,  it  was  but  a  trifle  over 
one-third  its  actual  value.  When,  however,  we  turn  to  the  tes- 
timony of  William,  we  find  he  there  claims  to  have  paid  only 
9—114  III, 
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$500,  or  less  than  one-fifth  its  value.  He  says :  "I  paid 
Charles  Gordon  $500  cash  for  the  convej'ance  of  the  property 
in  controversy  to  me, — $190  of  it  was  money  I  loaned  him  in 
1865,  $90  was  money  I  let  him  have  in  1870,  and  when  I 
bought  the  place  I  paid  him  $220  more."  It  will  be  observed 
that  this  $190  had  been  standing  eight  years  prior  to  the 
conveyance,  and,  prima  facie,  was  barred  by  the  Statute  of 
Limitations.  But  aside  from  that,  even  if  we  admit  that  the 
son  bought  the  property  and  paid  the  $500  for  it,  as  he  claims, 
the  consideration  is  so  flagrantly  inadequate  that  such  a  trans- 
action between  father  and  son  will,  as  to  existing  creditors,  be 
declared  fraudulent,  without  other  proof.  But  this  payment 
is  not  only  denied  by  Charles  Gordon,  absolutely,  but  there 
is  considerable  other  evidence  in  the  case  tending  to  show 
that  William  could  not  have  had  the  money,  either  at  the 
time  the  deed  was  made,  or  in  1865  or  1870,  when  he  claims 
to  have  loaned  him  the  $190  and  the  $90.  The  peculiar  and 
unusual  circumstances  under  which  he  claims  to  have  paid 
this  $220,  look,  to  say  the  least,  very  suspicious.  Instead  of 
waiting  until  the  deed  was  made  out  by  the  notary,  and  then 
paying  it,  he  says  he  had  a  previous  arrangement  with  his 
father  to  meet  him  in  the  back  room  of  a  saloon  in  Chicago, 
and  pay  him  there.  He  says:  "I  gave  him  $220  the  day 
the  deed  was  made  out,  in  the  rear  room  of  a  saloon  run  by 
a  man  of  the  name  of  Slater,  on  Bandolph  street.  *  *  * 
We  went  in  there  to  talk  the  matter  over  before  we  went  to  the 
•notary's  office.  He  came  there  by  agreement  to  meet  me  that 
morning  at  a  certain  time.  He  came  to  my  house  the  night 
before,  and  agreed  to  meet  me  at  this  place,  and  from  there 
went  to  the  notary's  office.  I  paid  him  the  $220  then,  in  the 
saloon,  in  bills.  I  got  the  money  from  my  house."  Why  not 
have  waited  till  the  deed  was  made  out  before  making  the  pay- 
ment ?  But  if  it  was  to  be  paid  before,  why  not  have  paid  it  at 
his  own  house,  when  his  father  was  there,  the  evening  before? 
It  is  most  strange  that  they  should  have  made  an  agreement 
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to  meet  in  the  back  room  of  this  saloon  to  pay  the  money 
over,  instead  of  at  the  notary's  office,  where  they  both  knew 
they  had  to  go  to  have  the  deed  made  out.  Charles  Gordon 
not  only  denies  all  this,  but  denies  ever  having  been  in  the 
saloon.  As  a  further  indication  that  it  was  not  a  purchase  by 
William,  but  a  mere  contrivance  to  get  the  title  in  his  name 
without  any  real  bargain  or  consideration  being  paid,  William 
says,  in  his  testimony :  "I  had  a  talk  with  father  of  what 
the  consideration  of  the  conveyance  by  him  to  me  was.  He 
stated  it  was  $500.  He  counted  up  the^e  payments,  moneys 
I  had  loaned  him  at  different  times,  and  before  we  went  to 
the  notary's  office,  and  he  told  me  it  was  $500." 

It  is  claimed  that  the  original  bill  ought  not  to  be  main- 
tained, because,  as  appellants  claim,  Charles  Gordon  did  not 
owe  Mrs.  McGhie  the  $150,  part  of  the  alleged  consideration 
of  the  $2000  note,  prior  to  the  conveyance  being  made.  Both 
Mrs.  McGhie  and  Charles  Gordon  swear  he  did  owe  it  to  her 
before  that  time,  and  we  can  not  say  that  appellants  have  so 
discredited  them  that  we  should  disbelieve  their  testimony  ; 
besides,  as  we  have  attempted  to  show,  in  the  attitude  this 
case  presents  it  is  not  material  whether  the  indebtedness  for 
which  the  note  was  given  was  contracted  before  or  after  the 
conveyance. 

Appellants'  counsel  complains  that  the  court  should  have 
found  that  the  balance  of  the  consideration  of  the  $2000  note 
was  for  board,  clothing,  medicine,  and  small  sums  of  money 
loaned  to  Charles  Gordon  by  Mrs.  McGhie,  and  claims  there . 
is  no  evidence  to  sustain  that  finding.  In  this  he  is  in  error, 
arising  from  an  omission,  we  presume  by  the  person  who 
made  the  abstract  of  complainant's  evidence,  for  we  find,  on 
examination  of  the  record,  that  Mrs.  McGhie  says  that  the 
balance  of  the  indebtedness  included  in  this  note  "was  for 
board,  clothes  and  medicine,  and  for  cash  advanced  from 
1877  down  to  the  date  of  this  note.'' 
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There  is  no  force  in  the  objection  that  appellee  did  not 
pay  Mrs.  McGhie  the  face  value  of  the  note.  Had  she  given 
it  to  him,  it  could  not  affect  his  rights  to  pursue  the  same 
remedies  for  its  collection  that  she  could  have  done.  We  see 
nothing  in  the  evidence  reflecting  upon  his  private  or  pro- 
fessional character  in  this  transaction. 

The  fact  thstt  appellee's  bill  was  sworn  to»  is  urged  as  a 
reason  why  the  court  erred  in  allowing  it  to  be  amended. 
Swearing  to  the  bill  in  this  case  was  wholly  unnecessary. 
It  was  not  a  bill  for  an  injunction,  in  which  proceeding  it  is 
sworn  to  that  it  may  be  used  not  only  as  a  biU,  but  also  as 
an  affidavit  in  procuring,  as  well  as  on  motion  to  dissolve,  the 
injunction.  Not  being  required  in  this  case,  it  was  to  be  dis- 
regarded for  any  purpose. 

It  is,  perhaps,  proper  to  say  that  none  of  our  limitation 
laws  could  have  been  successfully  invoked  in  this  case,  even 
if  set  up  by  plea  or  answer,  from  the  fact  that  the  shortest 
time  (seven  years)  creating  a  limitation  for  the  protection  of 
parties  in  possession  of  real  estate  had  not  elapsed  between 
the  time  of  the  making  of  the  deed  to  William  Gordon  and 
the  commencement  of  this  suit  to  set  it  aside ;  and,  besides, 
there  was  wanting  an  essential  element  necessary  to  make 
that  statute  available,  to- wit,  good  faith  in  the  making  of  the 
deed. 

Charles  Gordon  swears  the  deed  was  never  delivered  by  him 
to  William  Gordon ;  but  as  that  is  not  material  in  the  view  we 
take  of  the  case,  we  have  treated  it  as  having  been  delivered. 
We  reach  the  conclusion,  therefore,  that  appellee  is  entitled 
to  have  the  conveyance  from  Charles  Gordon  to  William  Gor- 
don of  the  real  and  personal  property  set  aside,  by  reason 
of  the  matters  alleged  in  the  original  bill,  as  amended,  and 
which  the  evidence  sustains ;  and  as  the  relief  sought  by  the 
supplemental  bill  is  the  same,  it  is  unnecessary  to  discuss  the 
question  raised  as  to  the  right  to  file  it,  or  the  equities  pre* 
sented  by  it.     The  deed  to  William  Gordon  being  set  aside, 
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the  cross-bill  of  appellants,  based  upon  their  supposed  inter- 
est in  the  premises  arising  from  such  conveyance,  can  not  be 
maintained. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


Alvin  Kidder 

V. 

G.  A.  Vandersloot. 

Filed  at  Ottawa  May  15, 1885. 

1.  AixEGATlONS  and  PROOFS— tn  chancery.  The  rule  in  equity  is,  that 
the  proofs  must  correspond  with  the  allegntions  of  the  bill,  and  be  responsive 
thereto.     Bnt  a  variance  not  substantial  will  not  be  fatal. 

2.  So  where  a  party,  to  secure  a  loan  of  $2500,  conveyed  to  the  lender 
eighty  acres  of  land  as  a  security,  taking  back  a  written  agreement  for  a 
reconveyance  on  payment  of  the  principal,  and  $270  for  each  year  of  the 
credit  given,  but  it  was  alleged  in  the  bill  to  foreclose  that  the  mortgagor  was 
to  pay  $250  a  year  as  rent  for  the  land,  and  the  taxes  thereon,  and  it  appeared 
that  $20  of  the  yearly  payment  was  for  the  payment  of  the  taxes,  and  $250 
for  interest,  it  was  heldt  that  there  was  no  substantial  variance. 

3.  FaboIi  evidence — to  change  terms  of  written  agreement.  The  gen- 
eral rule  that  parol  evidence  is  not  admissible  to  change  the  termsof  a  written 
contract,  has  its  exceptions,  as,  in  respect  to  the  consideration  expressed  in 
notes  and  conveyances.  Such  evidence  is  also  admissible  where  usury  is 
pleaded,  regardless  of  the  form  the  transaction  may  have  in  the  writings  exe- 
cuted by  the  parties. 

4.  USDBT — agreement  to  pay  faxes  on  land  mortgaged,  in  addition  to 
interest.  A  person  borrowed  $2500  on  seveml  years'  time,  and  to  secure  its 
payment,  with  interest,  conveyed  to  the  lender  eighty  acres  of  land,  taking 
back  a  written  contract  for  a  reconveyance  on  payment  of  the  principal  and 
ten  per  cent  interest  annually,  that  rate  being  the  highest  then  allowed  by 
law  to  be  contmcted  for,  with  $20  yearly  for  taxes  on  the  land,  making  $270 
annually,  and  the  proof  showed  that  only  $250  was  in  fact  paid  as  interest, 
and  that  on  payment  of  that  sum,  and  producing  a  receipt  for  the  taxes  of 
such  year,  he  was  credited  with  $270.  It  was  held,  the  transaction  was  not 
usurious,  and  that  the  $20  was  but  a  guaranty  for  the  payment  of  the  taxes, 
which  were  chargeable  against  the  mortgagee  by  reason  of  the  legal  title 
being  in  him. 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Knox 
county ;  the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Jack  &  Moore,  for  the  appellant : 

Parol  evidence  was  not  admissible  to  explain  the  contract, 
and  show  that  the  interest  was  in  fact  but  $250  per  year, 
and  the  other  $20  as  a  security  for  the  payment  of  the  taxes. 
This  court  has  often  held  that  an  absolute,  written  promise 
can  not  be  shown  by  parol  to  be  contingent.  Fay  v.  BhtcU- 
stone,  31  111.  538;  Walker  v.  Crawford,  56  id.  444;  Andreivs 
V.  Mann,  92  id.  40. 

A  contract  can  not  rest  partly  in  writing  and  partly  in 
parol.  Fire  Ins.  Co.  v.  Webster,  69  111.  392 ;  Snyder  v.  Oris- 
wold,  37  id.  216. 

The  result  is,  that  the  borrower  had  agreed  to  pay  $270 
per  annum  for  the  use  of  $2500  loaned  to  him  for  five  years, 
which  was  about  eleven  per  cent  per  annum.  Thus  it  will  be 
seen  the  transaction  was  usurious. 

Messrs.  Winter  &  Prince,  for  the  appellee : 

In  determining  the  question  of  usury,  the  intention  of  the 
parties  should  govern,  without  regard  to  the  form  of  the  con- 
tract.    Cooper  v.  Nook,  27  111.  301. 

The  instrument  was  offered  in  defence  by  appellant,  and 
relied  upon  as  proof  of  usury,  in  connection  with  the  receipts. 
We  explained,  as  we  had  the  right  to  do,  the  real  considei'a- 
tion  of  the  contract,  and  the  actual  amount  of  money  received 
under  it.  We  prayed  for  general  and  specific  relief.  The 
scope  of  our  bill  warranted,  under  the  general  and  specific 
prayer  for  relief,  th^  decree  found  by  the  court.  Curyea  v. 
Beny,  84  111.  60O ;  Stanley  v.  Valentine,  79  id.  644. 

Parol  evidence  is  always  admissible  to  show  what  was  the 
real  consideration  of  a  written  instrument.  Morris  v.  Tdlson, 
81  111.  607;  Hnebsch  v.  Scheel,  id.  281;  Wolfy.  FUtemcyer, 
83  id.  418 ;    Primm  v.  Legg,  67  id.  500. 
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Mr.  Justice  Cbaio  delivered  the  opinion  of  the  Court : 

On  the  6th  day  of  March,  1874,  George  Kidder  borrowed 
of  G.  A.  Vandersloot  $2500.  To  secure  the  payment  of  the 
money,  Eidder  conveyed  to  Vandersloot  a  certain  tract  of  land, 
consisting  of  eighty  acres,  in  Enox  county.  At  the  same  time 
Vandersloot  gave  Eidder  a  contract,  in  writing,  by  the  terms 
of  which  he  agreed  to  convey  the  land  to  Eidder  providing  the 
latter  paid  $2500  March  6,  1879,  $270  March  6,  1875,  and 
the  same  amount  on  March  6,  1876,  1877,  1878  and  1879. 
Vandersloot  treated  the  deed  and  the  contract  as  a  mortgage, 
and  Eidder,  the  mortgagor,  having  died,  this  bill  was  brought, 
against  the  heirs  of  Eidder,  to  foreclose  the  mortgage.  In  the 
answer,  the  defendants  set  up  as  a  defence,  usury,  and  pay- 
ment. But  the  court,  on  the  hearing,  upon  the  pleadings 
and  evidence,  rendered  a  decree  for  the  amount  claimed  in 
the  bill.    Alvin  Eidder,  one  of  the  defendants,  appealed. 

In  the  bill  the  complainant  alleged  the  execution  an^  de- 
livery of  the  deed  from  Eidder  to  himself,  and  averred  that 
the  deed  was  a  mortgage ;  that  a  contract  was  executed  at 
the  same  time,  and  as  a  part  of  the  same  transaction,  by 
which  Eidder,  the  mortgagor,  agreed  to  pay  $250  annually, 
as  rent.  When  the  contract  was  produced  on  the  trial  of  the 
cause,  it  provided  for  the  payment  of  $270,  and  not  $250,  as 
alleged,  and  it  is  contended  that  there  was  a  fatal  variance 
between  the  bill  and  the  evidence.  The  practice  in  causes  in 
equity  is  well  settled  that  the  proofs  must  be  responsive  to 
the  allegations  in  the  bill.  But  while  we  fully  recognize  and 
adhere  to  the  general  rule,  we  do  not  regard  the  variance  here, 
as  to  the  amount,  a  material  one.  (See  Breckenridge  v.  Ostrom, 
79  111.  71.)  Besides,  the  allegation  was  not  merely  that  $250 
was  to  be  paid,  but  it  was  that  $250  was  to  be  paid  and  also 
that  Eidder  further  agreed  to  pay  the  taxes  on  the  land.  Now, 
while  the  written  contract,  on  its  face,  shows  that  $270  was  to 
be  paid  annually,  it  turns  out,  from  the  evidence,  that  $20  of 
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this  amount  was  to  cover  the  taxes  on  the  land^  and  the  bal- 
ance ($250)  was  to  be  paid  as  interest  for  the  money  loaned. 
The  substance  of  the  transaction  was,  as  alleged  in  the  bill, 
that  Kidder  was  to  pay  $250  annually,  and  the  taxes,  and 
when  due  consideration  is  given  to  all  the  evidence  bearing 
on  the  question,  we  can  not  say  that  there  was  a  substantial 
variance  between  the  allegations  and  proofs. 

It  is  also  urged  that  the  court  erred  in  admitting  parol  evi- 
dence to  change  or  vary  the  terms  of  the  written  contract, 
which  provided  for  the  annual  payment  of  $270.  The  gen- 
eral rule  is,  as  claimed,  that  parol  evidence  is  not  admissible 
to  change  the  terms  of  a  written  contract.  But  this  rule  has 
its  exceptions.  A  promissory  note,  which  is  a  written  con- 
tract, may  upon  its  face  show  a  valid  consideration  for  the 
promise  to  pay  money,  and  yet  parol  evidence  is  admissible 
to  show  a  want  of  consideration.  Parol  evidence  may  be 
admitted  to  prove  the  consideration  of  a  deed  different  from 
that  expressed  in  the  instrument.  Other  examples  might  be 
given  where  the  general  rule  may  be  varied,  but  it  is  unneces- 
sary. Here  usury  was  pleaded,  and  parol  evidence  has  always 
been  allowed  in  such  cases,  regardless  of  the  form  the  trans- 
action may  assume  in  the  Writings  executed  by  the  parties. 

It  is  also  claimed  that  the  court  erred  in  not  finding  the 
transaction  usurious.  The  amount  loaned  was  $2500.  At 
the  time  of  the  loan  ten  per  cent,  where  the  parties  agreed 
upon  that  amount,  was  a  legal  rate  of  interest.  The  com- 
plainant had  the  right,  therefore,  to  contract  for  and  receive 
$250  iuterest,  annually,  on  the  loan. 

But  it  is  insisted  that  the  agreement  which  complainant 
delivered  to  Kidder  provided  for  the  payment  of  $270  annu- 
ally, and  that  this  contract  rendered  the  transaction  usurious. 
It  was  not  proven  that  more  than  $250  annually,  was  ever 
actually  paid.  On  the  other  hand,  the  proof  is  positive  that 
at  the  end  of  the  second  year  only  $250  was  paid  as  the  in- 
terest for  that  year,  and  as  to  the  other  two  years  in  which 
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the  interest  was  paid,  the  evidence  preponderates  in  favor 
of  that  amount,  and  no  more,  having  been  paid.     George  H. 
Little  wood  was  present  when  the  contract  was  made  between 
complainant  and  Kidder  for  the  loan,  and  drew  the  papers  for 
the  parties.     He  testified  that  the  money  was  loaned  at  ten 
per  cent,  and  that  was  all  that  was  to  be  paid  as  interest, — 
that  the  $20  was  added  for  the  taxes  on  the  land  each  year. 
The  land  had  been  conveyed  to  complainant,  and  he  held  the 
legal  title,  and  would  be  liable,  of  course,  for  the  tuxes,  unless 
Kidder  saw  proper  to  pay  them.     In  order  to  gunrd  against 
ploss  on  this  account  the  taxes  on  the  land  were  estimated  at 
$20  each  year,  and  this  amount  Kidder  agreed  to  pay.     The 
agreement  was  merely  this :     Kidder  agreed  to  pay  ten  per 
cent  interest  on  the  money  loaned, — amounting  to  $250, — 
and  also  agreed  to  pay  the  taxes  aminally  assessed  on  the 
land.      Suppose,  in  lieu  of  giving  a  deed  and  taking  a  con- 
tract for  a  reconveyance,  Kidder  had  given  a  note,  and  mort- 
gage on  the  land  to  secure  it,  and  in  the  note  and  mortgage 
agreed  to  pay  $250  annually,  as  interest,  and  also  all  taxes 
on  the  land,  estimated  at  $20,  such  a  contract  would  not  be 
regarded  usurious, — and  there  is  no  difference  in  principle 
between  the  case  supposed  and  the  facts  presented  by  this 
record.     The  $20  was  inserted  in  the  contract  as  a  guaranty 
that  the  taxes  would  be  paid,  and  when  Kidder  produced  sat- 
isfactory evidence  that  the  taxes  had  been  paid,  and  paid  the 
$250  due  as  interest,  the  $270  was  receipted  on  the  contract. 
The  fact  that  the  interest  to  be  paid  each  year  was  only 
$250,  was  proven  by  a  number  of  witnesses  who  had  talked 
with  Kidder  in  his  lifetime,  and  he  admitted  to  them  that  he 
had  borrowed  from  complainant  $2500,  and  was  paying  that 
amount  of  interest,  and  that  he  owned  the  land,  and  had  to 
pay  thid  taxes  each  year,  amounting  to  some  $20. 

We  think  the  transaction  free  from  usury,  and  the  decision 
of  the  Appellate  Court  will  be  aflSrmed. 

Decree  affirmed. 
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C.  p.  DuTTON 

r. 

The  City  op  Aurora  et  al. 

Filed  at  Ottawa  May  15,  1885. 

1.  Water  works  in  cities  and  villages — powers  in  respect  to  their  eon- 
struction,  etc.— act  of  1873,  in  its  application  to  cities  acting  under  special 
charters.  The  act  entitled  "An  act  anthorizlng  cities,  incorporated  towns 
and  villages  to  constraot  and  maintain  water  works,"  approved  and  in  force 
April  15, 1873^  applies  to  all  cities,  whether  incorporated  under  special  char- 
ters or  under  the  general  law,  except  in  cities,  towns  or  villages  in  which  water 
works  were  at  its  passage  managed  and  controlled  by  a  board  of  public  works. 

2.  The  first  soctiou  of  that  act,  in  giving  cities,  towns,  etc.,  power  to  pro- 
vide for  a  supply  of  water  by  the  erection,  construction  and  maintenance  of  a 
system  of  water  works,  leaves  the  municipal  authorities  unrestricted  as  to  the 
character  and  cost  or  the  means  whereby  the  supply  of  water  shall  be  pro- 
vided, and  authorizes  them  to  borrow  money  to  the  extent  needed  to  make 
the  contemplated  improvement,  and  to  this  extent  operates  as  a  repeal  of  all 
limitations  in  their  charters  on  their  power  of  contracting  indebtedness  and 
bon'owing  money  on  bonds  to  be  issued  by  them. 

3.  Implied  municipaij  powers — in  aid  of  express  powers.  An  express 
gi-ant  of  power  to  a  municipal  corporatioD,  or  other  person,  to  do  a  given  thing, 
caiTies  with  it,  by  implication,  authority  to  use  the  necessary  means  by  which 
it  can  be  done.  So  ther  power  to  borrow  money  for  a  proposed  public  im- 
provement by  an  incorporated  city,  gives,  as  a  necessary  incident,  the  power 
to  issue  its  bonds  for  the  money. 

4.  Municipal  indebtedness— Imi(af(on«  as  to  power  of  contracting. 
A  limitation  in  a  special  city  charter  as  to  the  rate  of  taxation  is  binding  only 
upon  the  municipal  authorities,  and  not  upon  the  General  Assembly;  but 
section  12,  of  article  9,  of  the  constitution,  which  prohibits  the  incurring  of 
corporate  debts  exceeding  five  per  cent  on  the  value  of  the  taxable  property 
of  the  municipality,  is  equally  binding  on  the  legislature. 

5.  Bepeal  of  statutes — by  implication.  Where  the  provisions  of  a 
former  and  a  later  statute  are  inconsistent  and  repugnant  in  respect  to  the 
same  subject  matter,  the  later  statute  is  a  repeal  of  the  former  to  the  extent 
of  the  inconsistency  or  repugnancy. 

6.  So  where  a  city,  by  its  special  charter,  is  limited  in  borrowing  money 
to  a  sum  not  exceeding  $5000  in  any  one  year,  for  which  it  may  issue  its 
bonds,  but  a  subsequent  general  law  gives  all  incorporated  cities,  etc.,  power 
to  construct  water  works,  without  limit  as  to  the  cost,  and  to  borrow  money 
for  such  purpose  on  its  bonds,  the  general  law  will  opemte  to  repeal  the  pro- 


Button  v.  City  op  Aurora  et  aL  lo9 

Brief  for  the  AppoUant. 

YisLons  in  the  charter  only  in  respect  to  indebtedness  and  borrowing  of  money 
for  constmotingand  maintaining  a  system  of  water  works,  leaving  the  limita- 
tions in  the  charter  in  force  as  to  the  contracting  of  indebtedness  for  other 
purposes. 

7.  Construction  op  statutes— tfce  namtj^  of  particular  things  as 
excludijig  all  others.  The  introduction  of  an  exception  as  to  the  operation 
of  a  general  statate  is  necessarily  exclusive  of  all  other  independent  extrinsic 
exceptions. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Kane 
county ;  the  Hon.  Charles  Eellum,  Judge,  presiding. 

Mr.  B.  N.  Botsford,  for  the  appellant : 

The  city,  by  its  charter,  is  authorized  to  borrow  money  not 
exceeding  $5000  in  any  one  year.  But  it  is  claimed  that  the 
act  of  April  15, 1873,  (Gen.  Law,  chap.  24-,  sec.  230,)  enlarged 
the  powers  of  the  city.  Corporate  powers  are  strictly  con- 
strued, and  all  doubts  are  resolved  against  them.  1  Dillon 
on  Mun.  Corp.  sec.  55 ;  Mintera  v.  Lamed,  23  How.  435 ; 
Schott  V.  People,  89  111.  195 ;  Mix  v.  Ross,  57  id.  121 ;  Pitzman 
▼.  Village  of  Freeburg,  92  id.  Ill ;  Zanone  v.  Mound  City,  103 
id.  552 ;   Webster  v.  People,  98  id.  343. 

It  can  not  be  claimed  ihat  the  limitation  in  the  charter  is 
repealed  by  implication.  There  is  nothing  in  the  general  act 
indicating  any  intention  to  interfere  with  the  provisions  of 
special  charters.  People  v.  Cooper,  83  111.  595 ;  Edtcards  v. 
People,  88  id.  340 ;   Town  of  Sparland  v.  Barnes,  98  id.  595. 

The  policy  of  the  legislature,  since  the  new  constitution,  has 
been  to  change  existing  special  charters  only  with  the  consent 
of  the  people  aflfected  thereby.     People  v.  Cooper,  83  111.  590. 

If  the  people  want  the  power  to  make  the  proposed  im- 
provement, the  remedy  is  by  adopting  the  general  Incorpora- 
tion act.     Binkert  v.  Jansen,  94  111.  283. 

The  power  to  create  a  municipal  liability  can  not  be  deduced 
from  considerations  of  inconvenience.  Hill  v.  Chicago,  60 
111.  91. 
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The  presumption  would  be  that  the  general  law  was  in- 
tended to  apply  to  such  corporations,  or  cities  organized  under 
special  charters,  as  were  endowed  by  the  provisions  of  such 
charters  with  the  legal  capacity  to  embrace  and  accept  its 
benefits.     Pitzinan  v.  Village  of  Freeharg^  92  111.  111. 

Mr.  Charles  Wheaton,  and  Mr.  Charles  L.  Allen,  for  the 
nppellees: 

If  it  was  the  intention  of  the  legislature,  in  passing  the 
act  of  1873,  to  enlarge  appellees'  powers  to  borrow  money 
for  constructing  water  works,  then  that  intention  is  untram- 
meled.  The  restricting  clause  in  the  city  charter  restricts 
the  city  only,  and  so  far  as  restricting  the  legislature's  future 
acts  is  concerned,  has  no  more  effect  than  if  it  had  never 
been  passed.     United  States  v.  New  Orleans,  98  U.  S.  397. 

No  question  of  repeal  is  involved.  A  repealed  law,  except 
as  to  transactions  passed  and  closed,  must  be  considered  as  if 
it  had  never  existed.    Canal  Co.  v.  City  of  Chicago,  14  111.  334. 

Though  the  act  of  1873  does  enlarge  the  power  of  the  city 
to  borrow  money  for  water  works,  yet  for  all  other  purposes 
the  limiting  clause  in  the  charter  is  in  force.  If  any  force 
is  given  to  the  second  section  of  the  act,  conferring  power  to 
borrow  money,  it  must  apply  directly  to  cities  under  special 
charters,  who  do  not  have  that  power,  and  the  court  must 
construe  this  so  as  to  give  eflfect  to  all  its  parts.  Thompson 
V.  Bulson,  78  111.  277;  Darts  v.  Haydon,  3  Scam.  35;  Perry 
County  V.  Jefferson  County,  94  111.  214. 

To  such  cities,  section  2  of  the  Water  Works  act  is  sur- 
plusage, and  only  when  applied  to  cities  under  special  char- 
ters does  it  become  effective.  Hurd's  Stat.  1883,  p.  238, 
sees.  169,  171. 

Increase  or  restriction  of  the  revenue  power  of  a  city  organ- 
ized under  special  charter  can,  since  1870,  only  be  effected 
by  a  general  law.  Spring  v.  Olney,  78  111.  101 ;  People  v. 
Cooper,  S3  id.  585. 
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Where  express  power  to  perform  a  public  work  is  conferred 
on  a  city,  all  authorities  are  generally  settled  that  reasonable 
power  to  carry  on  the  same  is  implied.  MUls  v,  Gleason,  11 
Wis.  510;  Williamsport  v.  Commonwealth,  84  Pa.  St.  487; 
United  States  v.  New  Orleans,  98  U.  S.  381.  A  fortiori,  where 
express  power  to  borrow  money  is  given,  it  should  be  held 
to  mean,  to  a  reasonable  amount,  equal  to  the  work  to  be 
done. 

Legislation  on  the  same  subject  matter  by  the  same  legis- 
lature shows  an  intent  of  the  legislature  to  enlarge  the  city's 
power ;  and  it  is  the  duty  and  right  of  the  court  to  seek  the 
intention  of  an  act,  when  not  perfectly  clear,  in  other  acts  on 
the  same  subject  matter,  or  in  affinity  with  it.  Strihling  v. 
Prettyman,  57  111.  371 ;  1  Blackstone's  Com.  *60,  note. 

The  act  of  March  17,  1874,  entitled  **An  act  to  provide  for 
laying  water  supply-pipes,  by  bonds  and  special  assessment, 
payable  in  installments,"  which  refers  to  the  same  subject 
matter,  and  was  passed  by  the  same  assembly  that  passed 
the  act  of  April  15,  1873,  provides  for  the  issuance  of  bonds 
upon  the  estimated  cost  of  laying  water  supply-pipes,  not  to 
exceed  the  statutory,  charter  or  constitutional  limitation  of 
indebtedness  of  the  city.  When  the  legislature  authorized 
the  city  of  Aurora,  in  common  with  other  cities  and  towns, 
to  construct  and  maintain  a  system  of  water  works,  such 
authority,  by  implication,  carried  with  it  the  power  to  adopt 
the  ordinary  means  employed  by  such  bodies  to  raise  funds 
for  that  purpose.  United  States  v.  New  Orleans,  98  U.  8.  381 ; 
Lowell  Y.  Boston,  111  Mass.  460;  Comnwnweath  y.  Commis- 
noners  of  Alleghany  Co.  37  Pa.  277;  Hashrouck  v.  Milwaukee, 
25  Wis.  122;  Hitchcock  v.  Galveston,  96  U.  8.  341 ;  Williams^ 
port  v.  Commonwealth,  84  Pa.  St.  487 ;  Le  Cauteuex  v.  Buffalo, 
33  N.  T.  333. 

As  to  the  powers  of  municipal  corporations  to  borrow  money 
and  issue  bonds  to  enable  them  to  carry  out  the  powers  con- 
feiTed  upon  them  by  the  legislature,  see  Dillon  on  Mun.  Corp. 
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(3cl  ed.)  sees.  117,  127, 129 ;  Meyer  v.  Muscatine,  1  Wall.  3S4 ; 
MitchcU  V.  BriUing,  4  id.  270 ;  Rogers  v.  BurllngtOTi,  3  id.  654 ; 
Commonwealth  v.  Pittsburg,  84  Pa.  St.  496. 

Mr*  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  by  a  tax-payer  of  the  city  of 
Aurora,  to  enjoin  the  corporate  authorities  of  that  city  from 
issuing  its  bonds  to  the  amount  of  $100,000,.for  the  purpose 
of  erecting  and  maintaining  a  system  of  water  works.  The 
grounds  upon  which  the  injunction  is  prayed  are,  first,  that 
the  city  is  prohibited  from  borrowing  money  exceeding  $5000 
in  any  one  year ;  and  second,  that  the  ordinance  authorizing 
the  issue  of  the  bonds  provides  that  an  annual  tax  of  three 
mills  on  the  dollar  shall  be  levied  for  the  payment  of  principal 
and  interest  on  the  borrowed  money,  while  section  1  of  chap- 
ter 2  of  an  amendment  to  the  original  charter  of  the  city  of 
Aurora,  approved  February  16, 1861,  provides,  "the  common 
council  shall  have  the  power  to  levy  and  collect  taxes  upon  the 
real  and  personal  property  within  the  limits  of  said  city,  not 
exceeding  one  and  one-half  per  cent  upon  the  assessed  value 
thereof,  to  pay  the  general  contingent  and  other  expenses  of 
said  city;"  and  if  an  additional  tax  of  three  mills  on  the 
dollar  should  be  levied  with  the  tax  levy  of  1883,  it  would 
have  resulted  in  a  levy  of  more  than  one  and  one-half  per 
cent  upon  the  assessed  value  of  the  real  and  personal  prop- 
erty for  that  year.  It  was  stipulated  between  the  parties, 
on  the  hearing,  that  an  additional  tax  of  three  mills  on  the 
dollar,  in  18S3,  would  have  made  a  levy  exceeding  one  and 
one-half  per  cent  upon  the  assessed  value  of  the  real  and 
personal  property  for  that  year.  The  court  below,  on  final 
hearing,  decreed  that  the  bill  be  dismissed. 

Subdivision  37,  of  section  4,  of  chapter  4,  of  the  special 
charter  under  which  the  city  of  Aurora  is  incorporated,  pro- 
vides that  the  city  authorities  shall  have  power  "to  borrow 
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money,  ou  the  credit  of  the  city,  not  exceeding  $5000  in  any 
one  year,  and  pledge  the  revenues  of  the  city  for  its  payment, 
and  issue  bonds  therefor. "  And  if  this  is  the  only  authority 
for  issuing  the  bonds,  it  is  very  clear  the  ordinance  is  illegal, 
because  in  excess  of  any  authority  conferred  upon  the  city 
council,  and  the  court  erred  in  dismissing  the  bill.  This 
question  turns  upon  whether  an  act  entitled  "An  act  author- 
izing cities,  incorporated  towns  and  villages  to  construct  and 
maintain  water  works,  approved  and  in  force  April  15,  1873," 
applies  to  cities  incorporated  under  special  charters,  or  only 
to  cities  incorporated  under  the  general  law.  We  think  it 
applies  to  cities  incorporated  under  special  charters,  as  well 
as  to  those  incorporated  under  the  general  law,  for  these 
reasons : 

First — The  language  of  the  act  is  as  broad  and  compre- 
hensive in  its  terms  as  it  is  possible  to  make  it.  It  is,  that 
**all  cities,  incorporated  towns  and  villages  in  this  State,  be 
and  are  hereby  authorized, "  etc. 

Second — ^If  the  act  shall  be  held  to  apply  only  to  cities, 
etc.,  incorporated  under  the  general  law,  the  second  section 
is  entirely  superfluous,  (which  is  never  to  be  assumed,)  since 
precisely  the  same  powers  are  conferred  upon  those  cities  by 
section  1,  article  10,  of  the  general  law  in  relation  to  "Cities, 
Villages  and  Towns."    Rev.  Stat.  1874,  p.  240. 

Third — The  seventh  section  of  the  act  is  in  these  words : 
"The  provisions  of  this  act  shall  not  apply  to  cities,  towns  or 
villages,  in  which  water  works  are  now  managed  or  controlled 
by  a  board  of  public  works. "  If  it  had  been  intended  to  limit 
it  to  cities  incorporated,  under  the  general  law,  here  would 
have  been  the  proper  place  to  state  it.  By  this  exception  the 
act  shall  not  apply  to  cities,  etc.,  in  which  water  works  are 
now  managed  or  controlled  by  a  board  of  public  works,  neces- 
sarily, by  the  language  employed,  whether  such  cities  are  in- 
corporated under  special  charters  or  under  the  general  law, 
and,  by  implication,  declaring  that  it  does  apply  to  all  other 
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cities,  whether  incorporated  under  special  charters  or  under 
the  general  law.  "The  introduction  of  the  exemption  is  neces- 
sarily exclusive  of  all  other  independent,  extrinsic  exceptions." 
Potter's  Dwarris  on  Statutes,  221. 

Fourth — The  title  to  the  act  indicates  that  it  is  a  general 
law,  "applicable  to  all  cities,"  etc.,  in  the  Stftte,  and  does  not 
profess  that  it  is  an  amendment  or  supplement  to  the  gen- 
eral law. 

The  first  section  of  this  act  empowers  "all  cities  •  ♦  • 
in  this  State  *  *  *  to  provide  for  a  supply  of  water  for 
the  purposes  of  fire  protection  and  for  the  use  of  the  inhab- 
itants of  such  cities,  *  *  *  by  the  erection,  construction 
and  maintaining  of  a  system  of  water  works."  The  second 
section  provides  that  "such  cities,  incorporated  towns  and  vil- 
lages may  borrow  money  and  levy  and  collect  a  general  tax, 
in  the  same  manner  as  other  municipal  taxes  may  be  levied 
and  collected,  for  the  erection,  construction  and  maintaining 
of  such  water  works,  and  appropriate  money  for  the  same.  '* 
The  language  leaves  the  municipal  authorities  unrestricted 
as  to  the  character  and  cost  of  the  means  whereby  the  supply 
of  water  shall  be  provided,  and  authorizes  them  to  borrow 
money,  etc.,  for  that  purpose, — i.  e.,  to  the  extent  that  it  shall 
be  necessary  in  order  to  make  the  contemplated  improvement. 
The  propositions  are  so  fundamental  and  familiar  that  it  is 
not  deemed  necessary  to  cite  authorities  to  prove  that  where 
authority  is  given  to  do  a  thing,  it  carries  with  it,  by  impli- 
cation, authority  to  use  the  necessary  means  by  which  it 
can  be  done ;  and  that  where  the  provisions  of  a  former  and 
a  later  statute  are  inconsistent  and  repugnant  in  respect  of 
the  same  subject  matter,  the  latter  is  a  repeal  of  the  former 
to  the  extent  of  the  inconsistency  or  repugnancy.  There 
was  no  necessity  for  a  repealing  clause  in  this  general  law, 
because  provisions  in  special  charters  otherwise  limiting  the 
power  to  borrow  money,  levy  taxes,  etc.,  were  not  intended  to 
be  affected,  but  in  all  other  instances  of  the  contracting  of 
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indebtedness  it  was  intended  they  should  remain  in  force, 
just  as  they  then  were.  Having  the  power  to  contract  the 
indebtedness,  and  to  issue  the  bonds  to  an  amount  deemed 
necessary  to  produce  the  desired  supply  of  water,  the  limita- 
tion in  the  special  charter  does  not  afiFect  it.  Having  power 
to  borrow  money,  the  power  to  issue  bonds  therefor  results  as 
a  necessary  incident,  and  the  circuit  court  properly  refused  to 
enjoin  the  issuing  of  the  bonds. 

The  ordinance  providing  for  the  levying  and  collecting  of 
an  annual  tax  for  the  payment  of  these  bonds  is  not  shown 
to  violate  the  restriction  in  section  12,  of  article  9,  of  the 
constitution,  which  prohibits  the  incurring  of  debts  beyond 
five  per  centum  on  the  value  of  the  taxable  property  of  the 
municipality,  and  in  other  respects  it  strictly  conforms  to  the 
requirements  of  that  section.  The  limitation  in  the  special 
city  charter  as  to  the  rate  of  taxation,  is  a  limitation  upon 
the  municipal  authority,  and  not  upon  the  General  Assembly, 
as  is  the  constitutional  limitation  referred  to ;  and  so  when 
the  General  Assembly  authorized  the  incurring  of  a  debt,  to 
meet  the  annual  interest  upon  which  would  require  a  greater 
levy  than  the  amount  specified  in  the  special  charter  as  the 
limit,  the  law  authorizing  the  incurring  of  the  debt  is  to  be 
regarded  as,  to  that  extent,  a  repeal  of  the  limitation  in  the 
special  city  charter.  We  regard,  moreover,  the  act  entitled 
**An  act  in  relation  to  the  levy  and  collection  of  taxes  for 
sewerage  and  water  works  in  cities  of  this  State  that  may 
have  established  a  system  of  sewerage  and  water  works  for 
such  city,  and  to  repeal  an  act  therein  named,  and  to  author- 
ize the  cities,  villages  and  incorporated  towns  of  this  State  to 
levy  and  collect  taxes  to  pay  for  water  and  light, "  approved 
and  in  force  June  21, 1883,  (Laws  of  1883,  page  68,)  as  con- 
clusive as  against  any  doubt  that  otherwise  might  have  re- 
mained in  this  respect. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
10—114  III. 
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V. 

Timothy  Moshier. 
Filed  at  Ottawa  May  15,  1885. 

Res  judicata — in  the  Supreme  Court — reviewing  the  same  matters  on 
a  second  appeal.  Where  this  court  passes  upon  the  equities  of  a  case,  re- 
yerses  the  decree  therein,  and  remands  the  cause  with  special  directions,  th» 
parties  can  not,  by  the  introduction  of  additional  evidence  or  by  filing  a 
cross-bill,  have  this  court  review  and  reconsider  its  former  judgment.  That 
can  be  done  only  by  petition  for  a  rehearing,  in  the  manner  prescribed  by 
the  rules  of  this  court. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Stark 
county;   the  Hon.  N.  M.  Laws,  Judge,  presiding, 

Mr.  H.  BiOELOw,  for  the  appellants. 

Mr.  Miles  A.  Fuller,  for  the  appellee. 

Per  Curiam:  This  case  has  been  before  this  court  now 
for  the  third  time.  (See  Moshier  v.  Norton,  83  III.  519,  and 
Moshier  v.  Norton,  100  id.  63.)  The  equities  between  the 
parties  were  passed  upon  when  the  case  was  first  here,  and 
the  decree  below  reversed,  and  the  cause  remanded  with  di- 
rections to  refer  it  to  the  master  to  state  an  account  between 
the  parties,  in  conformity  with  the  decision  of  this  court. 
The  court  below  heard  some  additional  evidence,  and  ren- 
dered a  decree  for  complainant,  based  upon  the  new  evidence, 
and  without  regarding  as  settled  the  questions  we  had  passed 
upon,  complainant  again  brought  the  case  here,  when  it  was 
once  more  fully  considered,  and  the  matters  passed  on  before 
were  fully  reviewed,  and  the  same  conclusions  reached,  and 
the  decree  of  the  circuit  court  again  reversed  and  the  cause 
ymanded.     After  this,  the  defendant  Norton  filed  a  cross- 
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bill,  setting  up  the  same  equities  presented  by  his  answer  to 
the  original  bill,  and  in  effect  asking  to  have  the  same  again 
reviewed.  Some  additional  testimony  was  taken,  and  the 
account  again  stated  by  the  master,  who  found  the  amount 
due  Moshier  to  be  $9482.36,  which  report  was  approved  by 
the  court,  and  a  decree  rendered  in  his  favor  for  that  amount, 
and  which  decree  was  affirmed  by  the  Appellate  Court,  and 
both  parties  have  taken  appeals  in  the  case  to  this  court. 

We  find  no  error  in  the  case  which  would  authorize  a  re- 
versal, and  we  say  again  as  we  said  when  the  case  was  last 
before  us:  **We  regard  it  as  simply  an  effort  to  induce  this 
court  to  reconsider  its  former  judgment.  We  have  neither 
the  power  nor  inclination  to  permit  that  to  be  done  in  this 
way.  It  could  only  be  done  on  petition  for  rehearing,  in  the 
manner  prescribed  by  the  rules  of  this  court. " 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  offlrTned^ 


Daniel  H.  Tolman 

V, 

Nathaniel  H.  Jones  et  al. 
Filed  at  Ottawa  May  15,  1885, 

1.  CoNTBSfPT — refusal  to  obey  order  of  court  to  deliver  certain  property 
into  the  hands  of  a  receiver— e^ffect  of  mere  error  in  the  order— or  where  a 
portion  of  the  order  ia  void— as  to  duty  of  person  so  directed,  Whero  a 
eonrt  of  chancery  has  acquired  jurisdiction  over  the  property  of  an  insoWenl 
corporation,  and  of  the  defendant  claiming  the  same,  its  order  on  the  defend- 
ant to  assign  and  turn  over  the  property  claimed  by  him,  to  a  receirer,  lor  its 
preservation,  must  be  obeyed,  however  erroneous  it  may  be;  and  the  fkot  that 
such  order  may  be  too  broad,  and  require  the  transfer  of  some  of  the  prop- 
erty wrongfully,  will  not  justify  the  defendant  in  refusing  to  obey. 

2.  An  error  in  the  exercise  of  the  jurisdiction  of  the  court  in  the  ordering 
of  one  of  the  defendants  to  assign  and  deliver  to  the  receiver  some  property 
not  belonging  to  the  corporation,  will  not  render  the  order  void  as  to  such 
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property,  and  justify  the  defendant  in  refusing  to  obey  the  same.  In  such 
case  the  tests  of  jurisdiction  as  to  the  subject  matter  are  ih§  allegations  of 
the  bill,  and  not  the  proof  under  it 

3.  But  even  if  the  order  of  the  court  is  void  in  part  in  requiring  the  sur- 
render of  property  not  derived  from  the  coiporation,  the  remedy  of  the  de- 
fendant is  to  apply  to  the  court,  for  a  modification  of  the  order.  If  he  fails 
to  pursue  this  remedy,  and  refuses  to  obey  the  order,  he  may  be  committed 
for  a  contempt  of  court. 

4.  Same — rule  to  show  cause — whether  necessary^  before  commitment. 
Where  a  party's  refusal  to  make  an  assignment  of  property  to  a  receiver  in 
pursuance  of  an  order  of  the  court,  is  reported  to  the  court,  and  he  is  present 
vrhen  the  matter  is  considered,  and  makes  no  objection  to  the  proceeding, 
and  is  fully  heard,  by  himself  and  counsel,  in  the  matter,  and  aft«r  being 
ordered  by  the  court  to  execute  the  assignment  refuses  to  do  so,  the  court 
will  be  justified  in  making  an  order  for  his  commitment  for  a  contempt,  with- 
out any  rule  on  him  to  show  cause  to  the  contrary. 

5.  Same — appeal  from  order  of  commitment— iphat  it  involves.  On  an 
appeal  from  an  order  of  the  court  committing  a  defendant  to  the  county  jail 
for  refusing  to  obey  a  prior  order  requiring  hitn  to  assign  and  hand  over  cer- 
tain property  to  a  receiver,  no  error  in  such  prior  order  can  be  considered. 
The  only  question  as  to  such  prior  order  that  can  be  considered,  is,  whether 
the  court  had  jurisdiction  to  make  it.  It  matters  not,  so  far  as  the  question 
of  condemnation  is  concerned,  whether  such  order  was  made  on  sufficient 
proof  or  not. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 

This  cause  comes  before  this  court  on  an  appeal  from  a 
judgment  of  affirmance  by  the  Appellate  Court  for  the  First 
District,  of  an  order  of  commitment  made  by  the  circuit  court 
of  Cook  county  for  a  contempt  in  refusing  to  assign  to  a  re- 
ceiver certain  property  in  controversy  in  a  suit. 

On  April  9,  18S4,  Nathaniel  H.  Jones  and  Henry  L.  Ware 
brought  their  bill  in  chancery,  in  the  circuit  court  of  Cook 
county,  against  Albert  E.  Dike,  Henry  J.  Dike,  L.  A.  Dike, 
Warden  S.  Minkler  and  Daniel  J.  Tolman,  setting  out  that 
on  January  29,  1884,  the  Garden  City  Warehouse  Company 
was  organized  as  a  corporation,  for  the  purpose  of  carrying  on 
a  general  warehouse  and  storage  business,  the  capital  stock 
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being  $120,000;  that  the  stockholders  were  said  defendants 
and  the  complainants ;  that  the  stock  of  the  complainants 
had  been  fully  paid ;  that  prior  to  the  organization  of  the  cor- 
poration the  Dikes  and  Minkler,  under  the  firm  name  of  Dike 
Brothers  &  Minkler,  had  been  engaged  in  the  warehouse  and 
storage  business,  in  the  manufacture  and  sale  of  refrigerators, 
and  in  buying  and  selling  goods  and  merchandise  and  nego- 
tiable paper;  that  on  January  30,  1884,  the  firm  of  Dike 
Brothers  &  Minkler  sold  and  assigned  all  its  assets  to  the 
Garden  City  Warehouse  Company,  and  that  in  consideration 
thereof  the  members  of  said  firm  received  shares  of  the  capi- 
tal stock  of  the  corporation,  amounting,  in  the  aggregate,  to 
$80,000 ;  that  Albert  E.  and  Henry  J.  Dike,  Minkler,  and'the 
complainants,  were  elected  as  the  board  of  directors  of  the 
company ;  that  the  complainants  had  no  practical  knowledge 
of  the  warehouse  and  storage  business,  and  that  the  affairs  of 
the  company  were  managed  almost  entirely  by  the  Dikes  and 
Minkler.  The  bill  further  shows  that  the  Dikes  and  Minkler 
had  for  a  long  time  been  converting,  and  were  then  converting, 
to  their  own  use  the  property  of  the  company,  with  intent  to 
defraud  the  complainants  and  the  creditors  of  the  company, 
and  that  to  that  end  the  Dikes  and  Minkler  had  combined  and 
conspired  with  the  other  defendant,  Tolman.  It  is  further 
shown  by  the  bill  that  on  February  25,  1884,  the  Dikes,  Mink- 
ler and  complainants  formed  a  special  partnership,  under  the 
firm  name  of  Dike  Brothers,  Minkler  &  Co.,  for  the  purpose 
of  manufacturing  and  selling  refrigerators,  and  buying  and 
selling  goods  and  negotiable  paper ;  that  the  Dikes  and  Mink- 
ler were  the  general  partners,  and  complainants  the  special 
partners ;  that  the  business  of  the  firm  was  managed  by  the 
general  partners ;  that  the  special  firm  had  assumed  to  suc- 
ceed to  the  business  of  the  former  firm  of  Dike  Brothers  & 
Minkler,  with  the  exception  of  the  warehouse  and  storage  busi- 
ness. The  bill  then  shows  that  on  April  7,  1884,  in  pursu- 
ance of  the  said  conspiracy  between  the  Dikes,  Minkler  and 
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Tolman,  the  said  Dikes  and  Minkler  executed  to  Tolman  their 
judgment  promissory  note,  dated  April  5,  1884,  signed  by 
themselves,  individually,  and  also  as  Dike  Brothers,  Minkler 
&  Co.,  for  $17,500,  payable  on  demand;  that  on  April  7, 
1884,  judgment  was  entered  upon  said  note  by  confession,  in 
favor  of  Tolman,  and  against  the  Dikes  and  Minkler,  as  gen- 
eral pai-tners  in  the  said  firm  of  Dike  Brothers,  Minkler  &  Co., 
and  on  the  same  day  an  execution  was  issued  on  the  judg- 
ment, and  levied  upon  a  large  amount  of  property,  describing 
it,  which  property  all  belonged  to  the  Garden  City  Warehouse 
Company;  that  there  was  no  consideration  for  the  giving  of 
the  note.  The  bill  further  shows  that  on  the  said  7th  day  of 
April,  1884,  in  pursuance  of  the  said  conspiracy,  and  in  the 
firm  name  of  Dike  Brothers,  Minkler  &  Co.,  the  said  Dikes 
and  Minkler  executed  to  Tolman,  without  any  good  or  valuable 
consideration,  an  instrument  in  writing,  which  purported  to 
be  a  bill  of  sale  of  a  large  amount  of  personal  property,  de- 
scribing it,  and  by  a  general  description,  all  the  goods,  wares, 
merchandise,  property  and  effects  of  the  said  firm  of  Dike 
Brothers,  Minkler  &  Co. ;  that  at  the  time  said  bill  of  sale  was 
made,  the  said  firm  of  Dike  Brothers,  Minkler  &  Co.  did  not 
own  any  property,  and  that  all  of  said  property  belonged  to 
the  said  Garden  City  Warehouse  Company.  The  bill  further 
alleged  that  a  large  number  of  suits  had  been  commenced 
against  the  Garden  City  Warehouse  Company ;  that  the  prin- 
cipal part  of  its  property  had  been  seized,  on  execution  or  at- 
tachment ;  that  the  corporation  was  insolvent,  and  had  ceased 
doing  business,  leaving  a  large  amount  of  debts  unpaid ;  that 
the  property  levied  on  would  be  sacrificed  if  sold  at  sheriff's 
sale.  The  bill  prayed  for  the  dissolution  of  the  corpojration, 
for  the  application  of  its  assets  to  the  payment  of  its  debts, 
for  an  injunction  against  the  officers  of  the  corporation  and 
the  Dikes,  Minkler  and  Tolman,  restraining  them  from  any 
interference  with  the  property  aforesaid,  or  with  any  of  the 
property  of  the  Garden  City  Warehouse  Company,  and  for 
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the  appointment  of  a  receiver.  An  injunction  was  granted 
in  accordance  with  the  prayer  of  the  bill,  and  subsequently  a 
receiver  was  appointed. 

On  June  16, 1884,  an  order  was  entered  by  the  circuit  court 
ihat  defendant  Tolman  appear  before  the  master  in  chancery 
And  assign  and  deliver  over  to  the  receiver,  first,  all  the  prop- 
erty transferred  to  or  received  by  him  under  said  bill  of  sale ; 
second,  all  the  property,  money,  things  in  action,  or  eflFects, 
to  which  the  firm  of  Dike  Brothers  &  Minkler  have  a  legal 
title,  or  in  which  said  last  mentioned  firm  had  any  equitable 
interest  on  the  30th  day  of  January,  1884,  or  at  any  time  sub- 
sequent thereto,  which  were  received  by  him  (said  Tolman) 
under  or  by  virtue  of  said  bill  or  bills  of  sale,  or  otherwise, 
from  the  said  firm  of  Dike  Brothers,  Minkler  &  Co.,  and  all 
books,  papers  and  vouchers  relating  thereto,  in  his  possession 
or  under  his  control ;  third,  all  property  of  the  Garden  City 
Warehouse  Company  in  the  possession  or  control  of  Tolman ; 
and  fourth,  the  proceeds  of  all  the  aforesaid  property. 

The  master  summoned  Tolman  to  appear  before  him,  and 
-directed  him  to  execute  a  formal  assignment,  drawn  in  the 
language  of  the  order,  which  Tolman  refused  to  do,  assigning 
as  a  reason  that  the  assignment  was  not  in  accordance  with 
the  order.  The  master  made  report.  On  the  hearing  there- 
upon, before  the  court,  on  September  27,  1884,  the  court  or- 
dered Tolman  to  execute  the  deed  of  assignment,  which  was 
then  tendered  him,  which  he  refused  to  do,  whereupon  the 
court  made  the  order  of  commitment  in  question,  of  Tolman, 
to  the  common  jail  of  the  county,  for  contempt  of  court  by 
refusing  to  execute  the  assignment. 

Mr.  Jesse  Holdom,  and  Mr.  Frank  J.  Smith,  for  the  ap- 
pellant : 

A  proceeding  for  a  contempt  is  in  the  nature  of  a  criminal 
proceeding,  and  as  its  effect  is  to  deprive  of  liberty,  every 
fltep  provided  by  law  for  the  attainment  of  that  result  must 
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be  substantially,  if  not  strictly,  pursued,  as  in  the  case  of 
Stuart  V.  PeopUy  3  Scam.  593.  A  rule  must  be  entered  to 
show  cause,  giving  an  opportunity  to  answer  the  same.  We 
think  the  court  erred,  and  that  the  order  committing  appel- 
lant to  jail  was  unlawful,     Bu^k  v.  Buck,  60  111.  105. 

The  order  of  committal  is  a  final  order,  in  the  sense  that  it 
may  be  reviewed  by  appeal  or  on  writ  of  error.  Croniartie  v. 
Commissioners,  85  N.  C.  211 ;  Hunahausen  v.  United  States 
Fire  Ins.  Co.  6  Heisk.  702 ;  State  v.  McKinnon,  8  Oreg.  487 ; 
People  V.  Healy,  58  Barb.  564;  Railroad  Co.  v.  Wheeling,  13 
Gratt.  40 ;  People  v.  Simonson,  9  Mich.  492 ;  People  v.  Jones, 
33  id.  303 ;  Haines  v.  Haines,  35  id.  138 ;  Blake  v.  Blake,  80 
111.  512;  People  v.  Stuart,  74  id.  63;  People  v.  Perjinbrink, 
96  id.  68;  Haines  v.  People,  97  id.  161. 

Mr.  John  E.  Burke,  for  the  appellees : 

No  rule  was  necessary — appellant  waived  one  by  appearing 
and  making  his  defence.     People  v.  Hackley,  24  N.  Y.  74. 

Under  the  order  of  June  16,  appellant  can  be  required  to 
make  a  formal  transfer  in  writing.  1  Bouvier's  Law  Die. 
title,  "Assignment ;"  Chipman  v.  Sabbaton,  7  Paige,  47 ;  High 
on  Receivers,  sec.  446. 

That  order  was  interlocutory,  and  no  appeal  or  writ  of  error 
lies  from  it.  2  DanielFs  Ch.  PI.  1587;  Beebe  v.  Russell,  19 
How.  283;  Chapman  v.  Hammersley,  4  Wend.  173;  Coatesy, 
Cunningham,  80  111.  467. 

The  court,  having  jurisdiction  of  the  parties  and  of  the 
subject  matter,  had  power  to  make  the  order  of  June  16; 
and  such  order,  even  if  erroneous,  must  be  obeyed,  until  the 
judgment  of  the  court  is  reversed.  People  v.  Sturtevant,  5 
Seld.  363;  Dekhjn  v.  Davis,  Hopk.  135;  Sullivan  v.  Judah, 
4  Paige,  444 ;  Wilcox  v.  Jackson,  IS  Pet.  511 ;  Rhode  Island  v. 
Massachusetts,  12  id.  718 ;  Fennings  v.  Humphreys,  4  Beav.  1 ; 
Walton  y.  Dwelling,  61  111.  201 ;  Darst  v.  People,  62  id.  306; 
Dickey  v.  Reed,  78  id.  261. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Objection  is  taken  to  the  manner  of  procedure  in  this  case. 
It  is  said  that  a  rule  should  have  been  entered  to  show  cause, 
to  which  an  opportunity  should  have  been  given  to  answer ; 
that  appellant  was  not  allowed  any  opportunity  to  purge  him- 
self, or  show  any  reason  why  he  should  not  be  punished  for 
having  refused  to  execute  the  assignment.  Appellant  was 
present  in  person  before  the  court  on  the  hearing  of  his  re- 
fusal to  make  the  assignment,  made  no  objection  to  then 
proceeding  therewith,  and  was  fully  heard,  by  himself  and 
counsel,  in  the  matter,  and  after  such  hearing  he  was  ordered 
by  the  court  to  execute  the  assignment,  and  refused  so  to  do. 
This  was  a  contempt  committed  in  the  face  of  the  court,  and 
the  court  was  justified  in  making  the  order  of  commitment 
without  the  taking  of  any  of  the  preliminary  steps  which  it  is 
suggested  should  have  been  taken. 

As  appellant  had,  by  his  answer  under  oath,  denied  all 
the  charges  of  fraud  and  conspiracy,  and  stated  that  the  con- 
fession of  judgment  was  for  a  bona  fide  debt  due,  and  that 
the  bill  of  sale  was  executed  to  secure  the  same  debt,  and 
as  the  bearing  on  which  the  order  of  June  16,  1884:,  for  the 
assignment  was  made,  was  upon  the  sworn  bill  and  the  sworn 
answer  of  appellant,  read  as  an  affidavit,  without  any  other 
evidence,  it  is  insisted  that  upon  such  showing  only  there  was 
no  warrant  for  making  an  order  taking  the  property  trans- 
ferred by  the  bill  of  sale,  out  of  the  hands  of  appellant,  and 
handing  it  over  to  a  receiver.  No  such  objection  as  this  can 
now  be  taken  to  that  order  of  June  16.  That  was  but  an 
interlocutory  order,  made  in  the  progress  of  the  cause,  for 
the  preservation  and  holding  of  the  property  during  the  liti- 
gation, and  is  not  the  subject  of  appeal.  (Coates  v.  Cun- 
ningham, 80  111.  467 ;  Chapman  v.  Hammersleyy  4  Wend.  173 ; 
Forgay  v.  Conrad,.^  Hqw.  201.)  No  mere  error  in  that  order, 
as  is  that  complained  of  as  above,  can  now  be  considered. 
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but  only  whether  there  was  jurisdiction  in  the  court  to  make 
the  order.  The  appeal  is  from  the  order  of  commitment  of 
September  27,  1S84,  and  not  from  the  order  of  June  16, 1884, 
for  the  making  of  the  assignment. 

But,  then,  it  is  said,  that  conceding  that  it  was  equitable, 
and  within  the  scope  of  the  bill,  to  enter  an  order  upon  the 
motion  made,  yet  the  order  entered,  of  June  16,  is  broader 
than  the  facts  of  the  case,  the  allegations  of  the  bill,  or  the 
disclosures  made  by  any  of  the  papers  on  file,  warranted  the 
court  in  makmg ;  that  no  allegation  of  the  bill  gave  the  court 
jurisdiction  to  make  the  order  of  June  16,  and  therefore  the 
court  had  no  jurisdiction  of  the  property  ordered  to  be  turned 
over  by  appellant  to  the  receiver.  The  respect  in  which 
'  the  order  is  alleged  to  be  too  broad  is  in  the  language  of 
the  second  provision,  "or  otherwise,  from  said  firm  of  Dike 
Brothers,  Minkler  &  Co.,"  thus  requiring  appellant  not  only 
to  assign  all  the  property  which  he  had  received  under  the 
bill  of  sale  mentioned  iti  the  bill,  but  all  the  property  he  had 
received  otherwise  from  the  firm  of  Dike  Brothers,  Minkler 
&  Co.  It  was  not  the  purpose  of  the  bill  to  interfere  with 
the  firm  of  Dike  Brothers,  Minkler  &  Co.,  and  lay  hold  of  any 
property  belonging  to  it,  but  only  to  reach  property  of  the 
corporation ;  and  the  charge  against  appellant  was,  that  he 
had  fraudulently  received,  under  the  bill  of  sale  made  by 
Dike  Brothers,  Minkler  &  Co.  to  him,  property  belonging  to 
the  corporation ;  and  if  it  be  the  true  construction  of  the 
order  that  it  required  the  assignment  of  other  property  than 
property  of  the  corporation,  or  property  alleged  as  belonging 
to  it,  then  the  order,  in  that  respect,  would  be  too  broad,  and 
wrong.  But  it  does  not  follow  that  appellant  would  be  jus- 
tified in  disobeying  the  order  for  that  reason.  That  would 
depend  upon  whether  or  not  the  court  had  jurisdiction.  The 
principle  is  of  universal  force  that  the  order  or  judgment  of 
a  court  having  jurisdiction,  is  to  be  obeyed,  no  matter  how 
clearly  it  may  be  erroneous.     {People  v.  Sturtevant,  5  Seld. 
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263;  Stdlivanv.Judah,  4  Paige,  444;  Feniiingay,  Humphrey, 
4  Beav.  1;  Chuck  y.  Cremer,  2  Phill.  Ch.  112;  Richards  \. 
West,  2  Green's  Ch.  456 ;  2  Barb.  Ch.  274.)  This  has  often 
been  held  in  reference  to  disobedience  to  injunctions,  as  in 
the  eases  above,  and  the  principles  which  govern  cases  of 
-contempt  for  a  violation  of  an  injunction  order  are  appli- 
cable here. 

There  was,  here,  jurisdiction  over  the  parties.  The  court 
had  power  to  dissolve  the  corporation,  to  grant  the  injunc- 
tion prayed  for,  to  appoint  a  receiver  and  to  place  the  prop- 
■erty  of  the  corporation  in  the  hands  of  the  receiver.  The 
order  of  June  16  was  made  in  the  exercise  of  that  power, 
and  if  the  order  embraces  property  not  shown  by  the  bill  to 
belong  to  the  Garden  City  Warehouse  Company,  this  would 
seem  to  be  but  an  error  in  the  exercise  of  jurisdiction.  If  it 
had  been  made  to  appear  to  the  court  that  appellant  had  in 
his  possession  property  of  the  corporation  received  from  Dike 
Brothers,  Minkler  &  Co.,  other  than  that  received  under  the 
hill  of  sale  mentioned,  we  think  the  court  might  then  properly 
have  required  such  property  to  be  turned  over  to  the  receiver, 
although  there  was  no  allegation  in  the  bill  of  the  receipt  of 
the  property.  If  that  be  so,  it  must  be  allowed  that  the  court 
had  jurisdiction  of  the  subject  matter,  and  that  the  error  in 
the  order  was  in  its  not  being  sustained  by  proof  to  the  extent 
it  was  made.  The  test  of  jurisdiction  would  be  the  allega- 
tions of  the  bill, — not  the  proof  made  under  it. 

The  order  of  June  16,  at  the  most,  was  not  wholly  void,  but 
only  in  the  particular  wherein  it  is  complained  of  as  being  too 
broad.  Appellant's  proper  remedy  would  have  been  an  appli- 
cation to  the  court  to  modify  the  order  in  that  respect.  There 
was  no  such  application.  There  was  no  such  objection  made 
to  the  order.  The  objection,  before  the  master,  to  executing 
the  assignment  .prepared,  was,  that  it  did  not  conform  to  the 
order  of  June  16.  Before  the  court  there  does  not  appear  to 
have  been  any  reason  given  for  refusing  to  execute  the  assign- 
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ment.     There  was  no  offer  or  willingness  ever  expressed  to 

execute  any  assignment  to  the  extent  it  is  not  objected  to,  as 

being  to  broad. 

We  are  of  opinion  the  judgment  of  the  Appellate  Court 

should  be  aflSrmed.  r  ^         *    a:       j 

Judgment  ajirmed. 


,ij*  ^S',  Sjoerd  Tunesma 


V. 

Peter  Schuttlkr. 

Filed  at  Ottawa  May  15,  1885. 

1.  CUAVCBILY —jurisdiction  to  enforce  lepal  rightSy  aa  distinguished 
from  those  which  are  merely  equitable.  It  does  not  follow  that  because 
rights  are  legal  ones  they  are  not  cognizable  in  a  court  of  equity.  If  there 
are  any  equitable  conditions  authorizing  that  court  to  act  at  all,  it  will,  if 
necessary  to  do  complete  justice,  enforce  legal  as  freely  as  equitable  rights. 
In  exercising  its  jurisdiction  when  it  has  once  attached,  it  is  wholly  immate- 
rial whether  the  rights  to  be  enforced  are  purely  legal  or  are  merely  equitable 
in  their  character. 

2.  S/LUBstockholders'  liability— enforcement  in  chancery— to  the  ex-- 
elusion  of  the  remedy  at  law.  A  bill  filed  by  certain  creditora  of  an  insolv- 
ent banking  corporation,  on  their  behalf  and  for  all  other  creditors,  against 
the  several  stockholders  in  the  same,  alleged  the  insolvency  of  the  bank,  a 
deficiency  in  assets  to  pay  its  creditors,  the  personal  liability  of  stockholders, 
under  the  charter,  to  the  depositors  and  creditors,  the  existence  of  some  nin& 
hundred  unpaid  depositors,  some  of  whom  were  seeking,  by  separate  suits  at 
law,  to  get  an  advantage  over  the  others,  and  that  such  separate  litigation 
would  waste  and  exhaust  the  proceeds  of  this  liability  of  stockholders,  the 
only  fund  to  which  depositors  could  look  for  payment,  and  asking  to  have 
an  account  taken  of  all  the  liabilities  of  the  bank,  and  establish  the  amount 
for  which  the  various  stockholders  were  liable  personally,  and  to  have  tho 
amount  of  the  debts  proven  apportioned  among  the  stockholders:  Held, 
that  the  bill  clearly  showed  a  case  for  equitable  relief,  and  gave  the  court 
jurisdiction  of  the  subject  matter. 

3.  The  fundamental  principle  upon  which  bills  of  this  kind  are  main- 
tained, is,  equality  of  benefit  and  burden  among  a  numerous  class  of  persons 
similarly  situated,  in  respect  to  a  particular  fund.  The  principle  that  equality 
is  equity,  is  one  of  the  most  fruitful  sources  of  equity  jurisdiction. 
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4.  Same — concluaivenesa  of  decree  in  auch  a  case^  both  aa  to  peraoTie 
and  remedief*.  A  decree  of  a  court  of  equity  fully  adjudicating  and  settling 
the  extent  of  the  personal  liability  of  all  the  stockholders  of  an  insolvent 
corporation,  upon  a  proper  bill  filed  for  that  purpose  by  certain  creditors, 
for  themselves  and  all  other  creditors  who  might  come  in  and  prove  their 
demands,  is  binding  and  conclusive  upon  all  creditors  making  themselves 
parties  to  the  suit,  no  matter  if  it  may  be  erroneous,  in  all  collateral  suits 
and  proceedings. 

5.  So  in  this  case,  a  bill  was  filed  by  certain  creditors  of  an  insolvent 
bank,  in  behalf  of  themselves  and  all  other  creditors,  seeking  the  appoint- 
ment of  a  receiver,  etc.,  under  which  one  was  appointied,  and  an  order  or 
decree  was  rendered  therein  directing  the  receiver  to  pay  to  the  creditors 
seventy  per  cent  of  the  par  value  of  their  claims.  After  this,  an  amended  and 
supplemental  bill  was  filed,  making  the  bank  and  all  its  stockholders  parties, 
and  asking  for  a  decree  to  compel  the  stockholders  to  pay  a  sum  sufficient  to 
discharge  the  balance  of  the  debts,  and  the  receiver  filed  a  similar  petition. 
During  the  pendency  of  the  three  last  bills,  a  creditor  of  the  bank,  not  a  party 
to  the  bill  by  name,  came  in  and  received  his  dividend  of  seventy  per  cent 
from  the  receiver.  '  The  court  then  referred  the  case  to  the  master,  who,  after 
having  given  notice  to  all  persons  to  prove  their  claims,  found  the  amount 
of  the  same,  and  the  amount  of  the  deficiency  of  the  assets  coming  to  the 
receiver, — which  finding  was  approved,  and  the  stockholders  decreed  to  pay 
a  certain  amount  which  was  required  to  satisfy  all  the  debts  in  full,  which 
was  done,  and  the  stockholders  discharged  from  further  liability:  Held,  that 
the  final  decree  was  binding  upon  such  creditor  who  came  in  and  received 
his  dividend,  the  same  as  if  he  had  been  a  party  by  name,  and  that  such 
decree  was  a  bar  to  any  suit  at  law  by  him  against  a  stockholder  who  had 
paid  his  share  under  the  decree. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  the  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  John  G.  Bogers,  Judge,  presiding. 

This  was  an  action  brought  by  the  appellant,  in  the  circuit 
court  of  Cook  county,  against  the  appellee,  as  a  stockholder 
of  the  late  German  Savings  Bank  of  Chicago,  to  recover  a 
balance  of  $2624.88  due  him  as  a  depositor  of  said  bank. 
The  action  is  founded  on  the  9th  section  of  the  charter  of  the 
bank,  which  is  as  follows :  ''When  default  shall  be  made  in 
the  payment  of  any  debt  or  liability  contracted  by  said  cor- 
poration, the  stockholders  shall  be  held  individually  respon- 
sible for  an  amount  equal  to  the  amount  of  the  stock  held 
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by  them,  respectively ;  and  suc'h  liability  shall  continue  until 
six  months  after  an  assignment  of  the  stock,  and  publication 
of  a  notice  thereof  in  a  newspaper  published  in  the  city  of 
Chicago. " 

To  the  declaration,  which  showed  a  prima  facie  right  of 
recovery,  the  defendant  filed,  among  others,  the  following 
plea,  which  is  designated  in  the  record  as  the  fourth  amended 
plea: 

"And  for  a  further  plea  in  this  behalf,  the  defendant  says 
that  the  plaintiff  ought  not  to  have  his  aforesaid  action  against, 
him,  the  defendant,  because  he  says  that  heretofore,  to-wit, 
on  the  7th  day  of  December,  1877,  the  said  German  Savings 
Bank  ceased  to  do  business,  and  thereupon,  on  said  day,  in 
the  Superior  Court  aforesaid,  one  Herman  G.  Berls  and  other 
creditors  of  said  bank,  on  behalf  of  themselves  and  of  all 
other  creditors  of  said  bank,  filed  their  certain  bill  of  com- 
plaint, on  the  chancery  side  of  said  court,  against  said  com- 
pany, praying  that  a  receiver  of  the  assets  and  property  of 
said  bank  be  appointed,  and  that  said  bank  be  declared  in- 
solvent, and  its  affairs  wound  up,  its  assets  collected  and  its 
debts  paid  under  the  direction  of  said  court ;  that  thereupon 
such  proceedings  were  had  in  said  court  that  on  the  8th  day 
of  December,  1877,  said  bank  was  by  said  court  declared  to 
be  insolvent,  and  one  Oliver  H.  Horton  was  by  the  order  of 
said  court  appointed  receiver  of  said  bank,  of  all  its  prop- 
erty and  assets,  and  empowered  to  collect  and  dispose  of  the 
same  for  the  purposes  as  prayed  in  said  bill ;  that  thereupon 
such  proceedings  were  had  in  said  court  that  by  an  order 
therein  entered  on  the  27th  day  of  June,  1882,  said  receiver 
was  authorized  and  directed,  out  of  the  moneys  then  in  his 
hands,  to  pay  unto  the  creditors  of  said  bank  a  dividend  of 
seventy  per  cent  upon  the  par  value  of  their  respective  claims ; 
that  afterwards,  to-wit,  on  the  3d  day  of  July,  1882,  the  said 
complainant,  Berls,  and  others,  for  themselves  and  all  other 
creditors  of  the  said  bank,  filed  in  said  cause,  in  the  court 
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aforesaid,  their  amended  and  supplemental  bill,  making  the 
said  bank,  and  all  stockholders  thereof  at  che  time  of  its  in- 
solvency aforesaid,  including  this  defendant,  Peter  Schuttler, 
parties  defendant  thereto,  and  alleging  the  incorporation  of 
said  bank,  and  the  acceptance  of  its  charter,  the  insolvency  of 
the  said  bank,  the  insufficiency  of  its  assets  then  in  the  hands- 
of  the  said  receiver  to  pay  its  debts,  and  setting  up  the  liability 
of  said  stockholders  for  the  deficiency  thus  arising,  as  the  said 
plaintiff  has  in  his  above  declaration .  set  out,  and  praying 
that  the  said  defendant  stockholders  might  be  required  to  pay 
such  deficiency  by  reason  of  such  liability ;  that  thereupon, 
on  the  5th  day  of  July,  1882,  the  said  receiver  filed  his  peti- 
tion in  said  cause,  setting  forth,  substantially,  the  same  facts, 
in  said  amended  supplemental  bill  set  forth,  to  which  petition 
said  stockholders,  including  this  defendant,  Peter  Schuttler, 
were  made  parties  defendant,  and  praying  that  any  decree 
upon  said  amended  and  supplemental  bill  be  made  payable 
to  him,  the  said  receiver,  for  the  benefit  of  all  the  creditors  of 
the  said  German  Savings  Bank,  and  praying  for  the  instruc- 
tion of  the  court  in  the  premises ;  that  thereupon  such  pro- 
ceedings were  had,  on  the day  of  July,  1882,  the  said 

creditors  of  said  bank,  who  had  also  brought  suits  at  law 
against  the  individual  stockholders,  as  above  set  out,  were, 
by  preliminary  injunction  of  said  court,  restrained  from  fur- 
ther prosecution  of  said  suits  until  the  final  hearing  of  said 
cause ;  that  during  the  pendency  of  said  supplemental  and 
amended  bill,  to-wit,  on  the  21st  day  of  July,  1882,  the  said 
plaintiff  asked  for  and  received  from  the  receiver  in  the  said 
cause  the  sum  of  $3062.34,  as  and  for  his  dividend  of  seventy 
per  cent  upon  its  par  value  upon  his  said  claim  against  the 
said  bank,  which  said  dividend  was  then  paid  by  said  receiver 
out  of  the  assets  of  the  said  bank  itself ;  that  afterwards  issues 
were  joined  upon  said  amended  and  supplemental  bill  and 
petition,  and  such  proceedings  were  had  by  the  said  court 
that  on  the  27th  day  of  January,  1883,  upon  the  hearing  of 
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said  caase  upon  said  amended  aud  supplemental  bill  and  the 
petition  of  said  receiver,  the  court  found  the  facts  to  be  as 
set  out  in  said  amended  and  supplemental  bill,  and  it  was 
theretofore  decreed  by  the  said  court  that  the  said  defendant 
stockholders,  including  this  defendant,  Peter  Schuttler,  were 
liable  for  the  debts  and  liabilities  of  said  bank  to  its  creditors, 
as  set  forth  in  said  amended  and  supplemental  bill  and  peti- 
tion, and  as  said  plaintiff  has  in  his  said  declaration  above 
set  out,  and  that  the  said  Peter  Schuttler  was  liable  in  the 
sum  of  $5000.  It  was  further  decreed  by  the  court,  before 
entering  the  final  decree  in  said  cause,  that  the  same  be  re- 
ferred to  Benjamin  D.  Magruder,  master  in  chancery  in  said 
court,  to  ascertain  the  amount  due  the  creditors  of  said  bank, 
and  the  amount  necessary  to  defray  the  expenses  of  closing 
up  said  proceedings,  and  the  amount  necessary  to  pay  such 
claims  as  might  be  proven  against  said  bank.  And  it  was 
further  ordered,  as  follows:  That  said  master  shall  give 
notice,  by  publication  in  the  'Chicago  Daily  News,*  and  the 
'Illinois  Staats  Zeitung,*  to  all  the  creditors  of  the  German 
Savings  Bank  to  appear  before  him  on  or  before  a  certain 
day,  not  less  than  twenty  days  from  the  date  of  such  notice, 
to  be  by  him  fixed,  and  prove  and  establish  their  claims  and 
the  amount  due  them,  and  the  said  master  shall  thereupon 
report  to  this  court  his  conclusions,  together  with  the  evidence 
taken  by  him  touching  the  same ;  that  thereupon  the  said 
master  gave  the  notice  in  the  manner  and  form  required  by 
the  said  decree,  beginning  on  February  1,  1883,  and  fixed  the 
24th  day  of  February,  1883,  and  all  intervening  days,  as  the 
time,  and  his  office  in  Chicago  as  the  place,  for  the  cred- 
itors of  said  bank  to  prove  their  claims  against  the  same ; 
that  afterwards,  by  an  order  of  said  Superior  Court  in  said 
cause,  the  time  for  proving  such  claims  was  extended  until 
March  16,  1883 ;  that  on  May  5,  1883,  the  said  master  duly 
filed  in  said  Superior  Court  his  report  of  said  claims,  etc., 
as  required  by  said  decree  of  January  27,  1883,  and  setting 
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forth  the  notice  given  by  him  in  pursuance  thereof,  as  afore- 
said; and  thereupon  such  proceedings  were  had  in  said  cause 
that  on  the  27th  day  of  May,  1883,  it  was  decreed  by  said 
Superior  Court  in  said  cause,  that  said  report  be  approved, 
and  that  the  assets  of  said  bank  were  insufficient  to  pay  the 
claims  of  said  bank  so  proven  and  allowed ;  that  the  said 
Oliver  H.  Horton,  the  said  receiver,  for  the  use  of  all  the  cred- 
itors of  said  bank,  have  and  recover  from  the  stockholders 
of  said  German  Savings  Bank  who  were  defendants  in  said 
cause,  and  including  this  defendant,  Peter  Schuttler,  the  sum 
of  four  thousand  six  hundred  and  four  dollars  and  seventy- 
five  cents  ($4604.75,) — the  amount  of  such  deficiency ;  and 
that  upon  payment  thereof  to  him,  the  said  Horton  should 
satisfy  the  said  judgment  against  all  of  said  stockholders, 
including  this  defendant^  Peter  Schuttler,  as  a  final  release 
of  the  liability  of  the  said  stockholders.  And  it  was  further 
ordered,  that  if  any  stockholder  shall  pay  more  than  his  pro 
rata  share  according  to  the  amount  of  said  stock  held  by  him, 
he  should  be  entitled  to  contribution  from  the  other  of  said 
stockholders,  and  may  apply  to  this  court  and  have  relief  in 
this  cause ;  that  afterwards,  to- wit,  on  the  14th  day  of  July, 
1883,  the  said  Horton,  as  such  receiver,  received  payment 
of  said  sum  of  '$4604.75  from  said  stockholders,  including 
this  defendant,  and  entered  due  and  full  satisfaction  of  said 
judgment  and  decree  upon  the  records  of  said  Superior  Court 
in  said  cause,  and  acknowledged  therein  that  he  had  received 
payment  thereof  from  the  said  stockholders,  including  this 
defendant,  Peter  Schuttler,  and  that  such  payment  was  in  full 
of  all  such  liability  of  such  stockholders  and  this  defendant, 
Schuttler,  as  by  the  record  thereof  still  remaining  in  the  said 
Superior  Court,  and  by  a  duly  certified  copy  of  said  amended 
and  supplemental  bill,  the  two  decrees  of  said  court  therein, 
and  the  receipt  of  said  Horton  hereto  attached,  marked  'Ex- 
hibit A,'  and  made  part  hereof,  more  fully  appears,  which  said 
judgment  and  record  still  remains  in  full  force, — and  this  the 
11—114  III. 
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defendant  is  ready  to  verify  by  the  said  record,  whereof  he 
prays  judgment  if  the  plaintifif  onght  to  have  his  aforesaid 
action,"  etc. 

To  this  plea  the  plaintiff  replied  that  "he  had  no  knowledge 
of  the  proceedings  had  under  and  in  pursuance  of  said  sup- 
plemental bill  and  receiver's  petition  mentioned  in  said  plea, 
and  was  not  a  party  thereto,  and  received  none  of  the  benefits 
arising  therefrom,  and  that  said  court  of  chancery  bad  no 
jurisdiction  of  this  plaintiff  nor  of  the  subject  matter  con- 
stituting the  plaintiff's  cause  of  action  herein, "  etc. 

The  court  sustained  a  demurrer  to  the  replication,  and  the 
plaintiff  declining  to  make  any  other  or  further  answer  to  the 
plea,  judgment  was  thereupon  entered  against  him  for  costs, 
which  having  been  aflSrmed  by  the  Appellate  Court  for  the 
First  District,  the  plaintiff  appealed  to  this  court. 

Mr.  John  W.  Lanehart,  and  Mr,  John  P.  Altoeld,  for  the 
appellant : 

The  doctrine  that  where  there  are  many  parties  interested 
in  a  common  fund,  any  one  may  commence  an  action  on 
behalf  of  himself  and  all  others  without  naming  them,  and 
that  the  chancellor  in  such  a  case  may  require  all  to  establish 
their  claims  within  a  specified  time,  failing  in  which  they  will 
be  barred,  is  not  new.  It  is  discussed  and  clearly  stated  in 
HoLlett  V.  IlalleU,  2  Paige's  Ch.  16.  This,  in  fact,  is  the  lead- 
ing case  on  this  subject,  and  is  the  authority  relied  on  by 
Barbour  in  his  work  on  Parties,  as  well  as  by  other  writers. 
But  the  court  there  distinctly  says  that  in  all  this  class  of 
cases  the  proceedings  are  in  rem, — i.  «.,  are  against  a  fund 
in  the  hands  of  the  court,  as,  for  example,  the  assets  of  the 
bank  in  the  hands  of  the  receiver.  But  in  the  present  case 
the  liability  of  the  stockholders  did  not  constitute  a  fund  in 
the  hands  of  the  court,  and  under  the  control  of  the  receiver, 
for  the  receiver  represented  the  bank.  He  could  sue  for  and 
collect  any  money  due  the  bank,  but  the  liability  of  the  stock* 
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holders  did  not  run  to  the  bank,  and  the  bank  never  could 
enforce  it ;  and  if  the  bank  could  not,  the  receiver  could  not, 
for  he  represented  only  the  bank.  He  could  not  act  in  a  dual 
capacity,  and  represent  both  the  bank  and  its  creditors. 

Mr.  Eugene  E.  Prussino,  for  the  appellee : 
The  circuit  court,  in  chancery,  had  jurisdiction  of  the 
person  of  appellant,  although  he  was  not  a  party  by  name. 
Story's  Eq.  PL  sees.  97,  99 ;  Barbour  on  Parties  to  Action, 
653;  Freeman  on  Judgments,  sec.  157;  liyan  v.  Lynch,  68 
m.  160. 

That  court  had  jurisdiction  of  the  subject  matter  of  the  pro- 
ceedings under  the  amended  and  supplemental  bill.  Wincock 
v.  Turpin,  96  111.  135 ;  Eames  v.  Doris,  102  id.  350. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  decision  of  this  case  depends  entirely  upon  the  suffi- 
ciency of  the  fourth  amended  plea,  for  if  it  does  not  present 
a  defence  to  the  action,  the  demurrer  should  have  been  sus- 
tained to  it,  and  not  to  the  replication,  as  was  done.  On  the 
other  hand,  if  the  plea  is  good,  it  is  quite  clear  the  replication 
affords  no  answer  to  it.  Its  sufficiency,  of  course,  depends 
upon  the  validity  of  the  proceedings  under  the  original  bill 
and  supplemental  bill,  mentioned  in  the  plea, — or,  differently 
expressed,  upon  whether  the  court  had  jurisdiction  of  the  per- 
son and  subject  matter  of  the  suit  in  those  proceedings. 

With  respect  to  the  proceedings  and  orders  made  under  the 
original  bill,  up  to  the  time  of  filing  the  supplemental  bill, 
their  regularity  and  validity  do  not  seem  to  be  questioned. 
The  controversy  relates  entirely  to  what  was  done  under  the 
supplemental  bill,  the  contention  of  appellant  being  that  the 
rights  of  depositors,  under  the  9th  section  of  the  charter,  are 
purely  legal,  and  enforcible  only  in  a  court  of  law.  It  may  be 
conceded  that  the  rights  in  question  are  purely  legal,  as  con- 
tradistinguished from  equitable,  rights,  but  it  does  not  neces- 
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sarily  follow  that  they  are  cognizable  in  a  court  of  law  only, 
for  when  equitable  conditions  are  present  authorizing  a  court 
of  equity  to  act  at  all,  it  will,  if  necessary  to  do  complete  jus- 
tice, enforce  legal  as  freely  as  equitable  rights.  In  exercising 
its  jurisdiction,  when  it  has  once  attached,  it  is  wholly  imma- 
terial whether  the  rights  to  be  enforced  are  legal  or  equitable. 
Wincock  v.  Turpin,  96  111.  135,  is  cited  as  an  authority 
against  the  jurisdiction  of  a  court  of  equity  to  enforce  the 
rights  of  depositors  under  a  charter  provision  similar  to  the 
one  now  under  consideration.  It  is  true  the  bill  in  that  case 
was  for  the  purpose  of  enforcing  a  liability  of  the  same  kind 
as  that  now  under  consideration,  and  that  the  right  to  relief, 
under  the  bill  as  framed  in  that  case,  was  denied ;  but  the 
<!ase  does  not  decide  that  a  bill  will  not  lie  in  any  case  to 
enforce  this  liability.  The  very  contrary  is,  in  effect,  admit- 
ted. Thus  it  is  said :  "It  may  be  a  state  of  facts  might  exist 
which  would  authorize  a  court  of  equity  to  bring  before  it  all 
the  stockholders  and  depositors,  and  determine  their  rights 
and  adjust  equities,  marshal  the  fund,  and  distribute  it  pro 
rata;  but  no  such  case  is  made  by  this  bill,  and  until  such  a 
case  shall  be  made  we  must  leave  the  depositors  to  pursue 
their  remedies  under  the  law."  That  case  was  disposed  of  in 
the  court  below  upon  a  demurrer  to  the  bill.  The  chancellor 
being  of  opinion  suflScient  was  shown  to  warrant  the  relief 
prayed,  a  decree  was  entered  accordingly.  On  appeal  to  this 
court  the  decree  was  reversed,  this  court  being  of  opinion  that 
the  case  made  by  the  bill  was  not  sufficient  to  warrant  the 
court  to  interfere  with  the  depositors  in  pursuing  their  legal 
remedies,  and  this  is  all  that  is  really  decided  by  that  case. 
It  is  there  distinctly  said :  "This  bill  is  singularly  indefinite 
as  to  the  manner  or  the  grounds  of  liability  of  the  stockhold- 
ers. It  is  not  alleged  that  they  are  liable  for  the  unpaid  bal- 
ance of  their  stock,  or  under  the  clause  in  the  charter  which 
renders  shareholders  liable  to  the  depositors  to  the  amount 
of  the  shares  of  stock  held  by  them,  or  that  their  liability 
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was  not  incurred  in  some  other  manner.  The  bill  is  too  in- 
definite, vagae  and  uncertain  to  sustain  a  decree  granting 
the  relief  sought. "  Thus  it  will  be  seen  the  decision  itself  is 
confined  within  very  narrow  limits,  and  that  it  was  concurred 
in  by  a  bare  majority  of  the  court.  It  is  true  the  argument 
of  the  court,  as  is  most  always  the  case,  takes  a  somewhat 
wider  range ;  but  it  is  well  understood,  and  hardly  necessary 
to  be  repeated,  that  the  general  expressions  in  an  opinion 
not  necessary  to  a  decision  of  the  case,  are  always  to  be  lim- 
ited by  the  facts  directly  in  issue. 

With  the  language  of  the  opinion  in  that  case  thus  lim- 
ited, we  see  nothing  in  it  to  justify  the  conclusion  that  a  bill 
of  this  kind  will  not  lie  under  any  circumstances,  but,  as 
already  stated,  the  very  contrary  is  conceded.  All  doubt  on 
this  question,  however,  is  completely  removed  by  the  later  case 
of  Eames  v.  Doris,  102  111.  350,  which  expressly  holds  that 
a  bill  of  this  kind  will  lie,  so  that  the  only  question  now  is, 
so  far  as  the  present  inquiry  is  concerned,  do  the  facts  stated 
in  the  bill  under  consideration  bring  the  case  within  the  gen- 
eral prmciple  or  rule  established  by  that  case?  We  have 
no  hesitancy  in  saying  they  do.  The  insolvency  of  the  bank, 
deficiency  in  assets  to  pay  creditors,  the  personal  liability  of 
stockholders  to  the  depositors,  the  existence  of  some  nine 
hundred  unpaid  depositors,  some  of  whom  were  trying,  by 
separate  suits  at  law,  to  get  an  advantage  over  tlie  others, 
and  that  such  separate  litigation  would  waste  and  exhaust  the 
proceeds  of  this  liability  of  the  stockholders,  the  only  fund  to 
which  depositors  could  look  for  payment,  is  all  clearly  stated 
in  the  bill.  This  was  sufficient.  The  fundamental  principle 
upon  which  bills  of  this  kind  are  maintained,  is  equality  of 
benefit  and  burden  among  a  numerous  class  of  persons  simi- 
larly situated,  in  respect  to  a  particular  fund.  The  prin- 
ciple that  equality  is  equity,  has  its  foundations  deeply  laid 
in  equity  law,  and  is  one  of  the  most  fruitful  sources  of  equity 
jurisdiction. 
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The  proceedings  set  forth  in  the  plea  seem  to  have  been 
conducted  with  special  reference  to  those  in  the  Eames-Doris 
casCy  supra,  which  have  received  the  approval  of  this  court, 
and  we  are  fully  satisfied  with  all  that  was  said  in  that  case. 
That  the  liability  of  the  stockholders  of  the  German  Savings 
Bank,  under  the  9th  section  of  its  charter,  was  adjudicated 
and  settled  by  the  final  decree  in  the  proceedings  under  con- 
sideration, is  not  to  be  denied,  and  it  must  be  conceded,  if  the 
court  had  power  and  jurisdiction,  as  against  the  appellant,  to 
render  it,  it  is  wholly  immaterial  whether  the  decree  is  erro- 
neous or  not,  for  until  reversed  or  otherwise  annulled  and  set 
aside,  it  is  just  as  binding  in  the  one  case  as  the  other. 

Having  reached  the  conclusion  that  the  matter  set  up  in 
the  supplemental  bill  was  equally  cognizable  in  a  court  of 
equity  with  that  disclosed  by  the  original  bill,  it  follows  there 
is  no  ground  for  the  claim  of  appellant,  so  far  as  it  is  based 
upon  the  difference  in  the  subject  matter  of  the  two  bills, 
that  he  may  be  bound  by  what  was  done  under  the  one,  aud 
yet  not  be  bound  by  what  was  done  under  the  other.  Upon 
filing  the  supplemental  bill  July  3,  1*8S2,  the  two  bills  in 
effect  became  one  bill,  as  much  so  as  if  the  new  matter  had 
been  engrafted  upon  the  original  bill  by  way  of  amendment. 
(Gillet  V.  Hall,  13  Conn.  426;  HiU  v.  Hill,  10  Ala.  527.) 
After  this,  to-wit,  on  the  27th  of  the  same  month,  appellant 
came  in  and  accepted  of  the  receiver  his  pro  rata  share  of  the 
money  then  in  the  receiver's  hands  for  distribution,  under  an 
interlocutory  order  in  the  cause.  While  his  name  was  not 
mentioned  in  the  bill,  either  as  plaintiff  or  defendant,  yet  the 
suit  was  commenced  on  his  behalf  as  much  as  it  was  on  be- 
half of  the  complainants  expressly  named,  and  by  coming  in 
and  proving  his  interests  he  was  entitled  to  the  same  benefits 
of  the  litigation,  in  proportion  to  the  amount  of  his  claim, 
as  they  were.  This  right  appellant  exercised  under  the  first 
order  of  distribution,  and  if  he  subsequently  neglected  his 
interests,  as  he  appears  to  have  done,  he  must  abide  the 
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'Consequences.  By  coming  in  and  availing  himself  of  part 
of  the  fruits  of  the  litigation  he  took  the  position  of  a  com- 
plainant in  the  bill,  and  in  doing  so  he  is  conclusively  pre- 
sumed to  have  had  notice  of  all  steps  taken  in  the  case  up  to 
that  time,  and  having  taken  the  position  of  a  complainant, 
he  can  not  be  heard  to  set  up  his  ignorance  of  what  occurred 
in  it  afterwards. 

For  the  reasons  stated,  we  are  of  opinion  the  judgment  of 
the  trial  court  was  in  conformity  with  the  law,  and  that  con- 
sequently it  was  properly  affirmed  by  the  Appellate  Court. 

Judginent  affirmed. 


LiLLiB  Williams 

V. 

George  H.  Forbes,  Admr. 

IHled  at  Ottawa  May  15,  1885, 

1.  KPVRhJj— reviewing  facts— when  found  by  the  Appellate  Court.  The 
-fltatnte  makes  it  the  daty  of  the  Appellate  Court,  whei*e  it8  judgment  is  the 
result  of  its  finding  the  facts  differently  from  thnt  of  the  trinl  court,  to  state, 
in  its  final  judgment  or  decree,  the  facts  as  found  by  it;  and  when  that  court 
does  so  recite  its  finding,  its  decision  as  to  the  facts  found  is  conclusive,  and 
-can  not  be  reviewed  by  this  court. 

2.  Gift — revocable  until  executed — and  when  considered  aa  executed, 
A  gift  is  always  revocable  until  it  is  executed,  and  a  promissory  note,  intended 
purely  as  a  gift,  is  but  a  promise  to  make  a  gift  in  the  future.  In  such  case 
the  gift  is  not  executed  iintil  the  note  is  paid. 

3.  Consideration  of  a  promissory  note  intended  as  a  gift,  A  prom- 
issory note,  executed  without  any  other  consideration  than  that  of  natural 
affection,  or  one  without  any  valuable  consideration,  intended  as  a  mere  gift, 
can  not  form  the  ground  of  a  recovery  in  an  action  at  law. 

Appeal  from  the  Appellate  Court  for  the  Second  District; 
— beard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Jo  Daviess  county;  the  Hon.  John  V.  Eustace,  Judge,  pre- 
siding. 
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Mr.  M.  D.  Brown,  and  Mr.  Jacob  Fawobtt,  for  the  appel- 
lant: 

It  is  enough  that  the  consideration  of  the  note  is  a  good 
one,  although  it  is  not  adequate.  Any  obligation  entered  into 
voluntarily,  and  for  a  good  consideration,  is  valid  at  common 
law,  and  binds  the  parties.     Wolf  v.  McClure,  79  HI.  564. 

Where  the  object  of  a  contract  is  lawful,  and  is  founded  on 
a  good  consideration,  and  is  entered  into  by  parties  capable  of 
contracting,  it  creates  a  legal  obligation,  and  can  be  enforced 
according  to  its  terms.     Railroad  Co.  v.  McNeely,  21  111.  71. 

Considerations  are  good,  as,  when  they  are  for  natural  love 
and  affection,  or  valuable,  when  some  benefit  arises  to  the 
party  by  whom  they  are  made,  or  inconvenience  to  the  party 
making  them.  Viner's  Abridg.  consideration  "B;"  Phillips 
V.  Preston,  5  How.  278 ;  Shirly  v.  Harris,  3  McLean,  330 ; 
Clark  V.  Sigourney,  17  Conn.  511. 

The  court  can  not  inquire  into  the  adequacy  or  inadequacy 
of  the  consideration ;  only,  is  it  good  or  valuable,  2  Leading 
Cases  in  Eq.  1685. 

A  note  given  for  value  received,  and  "his  kindness  to  me,  ^ 
would  be  good,  the  first  part  of  the  sentence  denoting  an  ade- 
quate consideration.  WoodWidge  v.  Spooner,  3  B.  &  A.  235 ; 
Daniells  on  Neg.  Instr.  142. 

Numerous  authorities  may  be  cited  to  show  that  the  con- 
sideration need  not  be  equal  in  dollars  and  cents,  op  in  actual 
value,  to  the  amount  of  the  money  expressed  on  the  face  of 
the  note,  and  reference  for  that  purpose  is  had,  besides  those 
already  given,  to  the  following :  Baker  v.  Walker,  14  M.  &  W. 
465 ;  1  Parsons  on  Contracts,  361 ;  2  Parsons  on  Bills,  524; 
Johnson  v.  Titus,  2  Hill,  606 ;  Oakley  v.  Boorman,  21  Wend. 
588 ;  Robinson  v.  Raynor,  28  N.  Y.  494 ;  Parish  v.  Stone,  14 
Pick.  198 ;  Bucklin  v.  Bucklin,  1  Keys,  141 ;  Lobdell  v.  Lob» 
dell,  36  N.  T.  327 ;  1  Domat,  (Cushing's  ed.)  401 ;  Freeman 
V.  Freeman,  51  Barb.  306 ;  St.  Mary's  Church  v.  Cogger,  6  id, 
876 ;  1  Greenleaf  on  Evidence,  sec.  189. 
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A  note  made,  delivered  and  accepted  in  the  lifetime  of  the 
maker,  payable  at  or  after  his  death,  is  not  in  any  sense  a 
testamentary  disposition.  {Worth  v.  Case,  42  N.  Y.  362; 
Jackson  v.  Culpepper,  3  Kelly,  669 ;  Cummings  v.  Cummings, 
id.  460.)  And  it  is  irrevocable.  Bristol  v.  Warner,  19  Conn. 
7 ;  10  Mass.  177 ;  Conn  v.  Thornton,  46  Ala.  587. 

Messrs.  D.  &  T.  J.  Sheban,  and  Mr.  Robert  D.  Eussbll, 
for  the  appellee : 

The  finding  of  the  facts  by  the  Appellate  Court,  is,  by  stat- 
ute, made  conclusive  upon  this  court.  Hayward  v.  Merrill, 
94  111.  350 ;  Thomas  v.  Insurance  Co,  108  id.  91 ;  Pulsifer  v. 
Winterhoff,  102  id.  400;  Village  of  Genoa  v.  VanAlstine,  108 
id.  556 ;  Furnace  Co.  v.  Magill,  id.  656 ;  Moore  v.  People,  id. 
484. 

Natural  affection  does  not  constitute  a  valid  consideration 
for  a  promissory  note,  and  one  can  not  make  a  gift  of  his 
own  promise.  Kirkpatrick  v.  Taylor,  43  111.  207 ;  Blanchard 
V.  Williams,  70  id.  647 ;  Arnold  v.  Franklin,  3  Bradw.  141 ; 
Forbes  v.  Williams,  13  id.  280. 

Mr.  Chief  Justice  Scholfibld  delivered  the  opinion  of  the 
Court: 

Lillie  Williams  brought  suit  in  the  county  court  of  Jo  Daviess 
county,  against  George  H.  Forbes,  as  administrator  of  the  es- 
tate of  Delilah  Deeds,  deceased,  on  the  following  instrument : 

"Pleasant  Valley,  III.,  Oct.  25,  1875. 
"Whereas  my  niece,  Lillie  Williams,  has  performed  for  me 
personal  service  for  a  long  period  of  time,  for  which  I  desire 
she  shall  receive  ample  compensation  from  my  estate,  and 
not  feeling  able,  at  present,  to  fully  compensate  her,  I  there- 
fore and  hereby  acknowledge  myself  indebted  to  her  in  sum 
of  $2500,  with  interest,  but  not  to  be  due  until  my  death, 
unless  at  my  option.  Delilah  Deeds.  " 
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On  trial  in  that  court,  judgment  was  rendered  for  the 
defendant.  The  plaintiff  appealed  to  the  circuit  court  of 
Jo  Daviess  county,  and  on  trial  in  the  circuit  court,  before 
a  jury,  the  plaintiff  recovered  judgment  for  $3708,75.  The 
defendant  then  appealed  to  the  Appellate  Court  for  the  Second 
District,  and  that  court,  on  hearing,  reversed  the  judgment  of 
the  circuit  court,  and  refused  to  remand  the  cause.  In  the 
order  of  the  Appellate  Court  reversing  the  judgment  of  the 
circuit  court,  occurs  the  following:  "The  judgment  of  this 
court  being  in  consequence  of  finding  the  facts  differently 
from  that  found  by  the  court  below,  this  court  finds  the  facts 
to  be,  that  the  note  sued  on,  and  which  is  the  foundation  of 
the  claim  of  appellee  in  this  case,  was  given  by  Delilah  Deeds, 
deceased,  without  any  consideration  whatever ;  that  it  was  a 
mere  gift,  intended  by  Delilah  Deeds,  deceased,  to  be  given 
to  appellee  in  the  nature  of  a  testamentary  bequest;  and 
that  there  is  no  other  cause  of  action,  or  supposed  cause  of 
action,  save  the  note,  claimed  by  appellee  in  this  suit.*'  The 
present  appeal  is  from  that  judgment. 

The  argument  addressed  to  us  by  counsel  for  appellant,  is 
one  that  should  have  been  addressed  to  the  Appellate  Court, 
upon  petition  for  rehearing.  It  is  purely  a  discussion  of  facts 
to  establish  that  the  Appellate  Court  erred  in  finding  the 
facts  differently  from  what  they  were  found  to  be  by  the  cir- 
cuit court.  No  ruling  on  any  question  of  law  was  excepted 
to,  which  is  now  pressed  as  ground  of  error.  Indeed,  the  only 
question  of  law  which,  on  the  finding  of  facts  by  the  Appel- 
late Court,  it  is  possible  now  to  raise,  is  whether,  on  those 
facts,  the  law  authorizes  or  precludes  a  recovery.  Section  87 
of  the  Practice  act,  as  amended  by  the  act  of  June  2,  1877, 
in  force  July  1,  1877,  (Pub.  Laws  of  1877,  p.  153,)  provides: 
"If  any  final  determination  of  any  cause,  as  specified  in  the 
preceding  sections,  shall  be  made  by  the  Appellate  Court,  as 
the  result,  wholly  or  in  part,  of  the  finding  of  the  facts  con- 
cerning the  matter  in  controversy  different  from  the  finding 
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of  the  court  from  which  such  cause  was  brought  by  appeal  or 
writ  of  error,  it  shall  be  the  dut}^  of  such  Appellate  Court  to 
recite  in  its  final  order,  judgment  or  decree  the  facts  as  found ; 
and  the  judgment  of  the  Appellate  Court  shall  he  final  and  con- 
elusive  as  to  all  viatters  of  fact  in  controversy  in  such  cause." 
This  language  needs  no  interpretation,  and  it  is  impossible,  by 
x;onstruction,  to  import  a  meaning  into  it  not  apparent  upon 
its  face.  We  can  add  no  words  to  make  its  meaning  more 
intelligible.  The  decision  of  the  Appellate  Court,  in  such 
-cases,  being  conclusive  as  to  all  matters  of  fact,  we  ,can  not 
review  them.  Whether  the  finding  of  that  court  is  right  or 
wrong,  that  is  the  end  of  it, — and  so  we  have  expressly  held 
in  Harzfeld  v.  Converse,  106  111.  534.  See,  also,  to  like  eflFect, 
Hat/ward  v.  Merrill,  94  111.  350;  Thomas  v.  Fame  Ins.  Co. 
108  id.  91 ;  Tenney  v.  Foote,  95  id.  99 ;  Missouri  Furnace  Co, 
y.  Abend,  107  id.  44. 

It  is  not  an  open  question,  in  this  court,  what  is  the  law, 
on  the  facts  as  found  by  the  Appellate  Court.  A  note  exe- 
cuted without  any  other  consideration  than  that  of  natural 
affection,  or  one  without  any  valuable  consideration,  intended 
as  a  mere  gift,  can  not  form  the  ground  of  recovery  in  an 
action  at  law.  A  gift  is  always  revocable  until  it  is  executed, 
and  a  promissory  note,  intended  purely  as  a  gift,  is  but  a 
promise  to  make  a  gift  in  the  future.  The  gift  is  not  executed 
until  the  note  is  paid.  {Kirkpatrick  v.  Taylor,  43  111.  207 ; 
Blanchardv.  Williamson,  70  id.  647;  Pratt,  Admx,  v.  Trustees, 
"93  id.  475.)  It  is  not  pertinent  for  us,  here,  to  inquire  how 
slight  a  valuable  consideration  would  support  this  promise, 
for  the  Appellate  Court  finds,  as  a  matter  of  fact,  that  it  is 
supported  by  no  valuable  consideration, — that  the  promise  is 
to  make  a  gift,  only. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


172        Bbadshaw  v.  Standard  Oil  Co. 

Syllabus.     Opinion  of  the  Court. 


F.  M.  Bbadshaw 

V. 

The  Standard  Oil  Company. 

Piled  at  Otta/wa  May  15,  1885. 

1.  Appeal  and  'erro'r— whether  action  is  one  sounding  in  damages. 
An  action  of  Assumpsit  to  recover  damages  for  the  breach  of  a  contract, 
whereby  the  plaintiff  alleges  he  has  lost  the  good  will  of  an  established  busi- 
ness, though  in  form  an  action  ex  contractu,  is  an  action  sounding  in  damages, 
within  the  meaning  of  section  8  of  the  Appellate  Court  act,  and  no  appeal 
or  writ  of  error  lies  to  review  the  judgment  of  the  Appellate  Court  aflSrming 
a  judgment  in  such  a  case  for  less  than  $1000. 

2.  An  action  sounding  in  damages,  within  the  meaning  of  the  statute 
relating  to  appeals  and  writs  of  error  from  or  to  the  Appellate  Court,  is  one 
where  the  damages  can  not  be  determined  in  dollars  and  cents  by  witnesses, 
but  certain  facts  are  proven,  and  from  those  facts  the  jury  determine  the 
amount  of  damages,  as  in  slander,  and  the  like.  The  words,  "sounding  in 
damages,"  were  intended  to  include  all  cases,  whether  the  action  is  ex  con- 
tractu  or  ex  delicto,  when  the  damages  are  not  susceptible  of  direct  proof. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Superior  Court 
of  Cook  county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Mr.  Millard  R.  Powers,  for  the  plaintiff  in  error. 

Messrs.  Fairchild  &  Blackman,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Bradshaw,  in  the  Superior 
Court  of  Cook  county,  against  the  Standard  Oil  Company,  to 
recover,  in  an  action  of  assumpsit,  damages  for  an  alleged 
breach  of  a  contract,  whereby  he,  as  is  alleged,  lost  the  good 
will  of  a  certain  established  business.  On  the  trial,  which 
was  had  before  the  court,  without  a  jury,  the  plaintiflF,  Brad- 
shaw,  recovered  a  judgment  for  one  cent.  This  judgment 
was  affirmed  in  the  Appellate  Court,  and  the  plaintiff  in  the 
action  sued  out  this  writ  of  error. 
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The  defendant  in  error  has  entered  a  motion  to  dismiss  the 
writ  of  error,  upon  the  alleged  ground  that  the  action  is  one 
sounding  in  damages,  and  the  judgment  being  for  a  less  sum 
than  $1000,  under  the  statute  the  decision  of  the  Appellate 
Court  aflSrming  the  judgment  of  the  Superior  Court  is  final. 
The  language  of  the  8th  section  of  the  Appellate  Court  act, 
which  has  a  direct  bearing  on  the  question  involved,  is  as 
follows :  "In  all  cases  determined  in  said  Appellate  Courts, 
in  actions  ex  contractu,  wherein  the  amount  involved  is  less 
than  $1000,  exclusive  of  costs,  and  in  all  cases  sounding  in 
damages  wherein  the  judgment  of  the  court  below  is  less  than 
$1000,  exclusive  of  costs,  and  the  judgment  is  affiimed  or 
otherwise  finally  disposed  of  in  the  Appellate  Court,  the  judg- 
ment *  *  *  of  the  Appellate  Court  shall  be  final,  and 
no  appeal  shall  lie  or  writ  of  error  be  prosecuted  therefrom. " 
The  record  discloses  the  fact  that  the  judgment  recovered  in 
the  Superior  Court  was  for  a  less  sum  than  $1000,  and  that  it 
was  affirmed  in  the  Appellate  Court.  If,  then,  the  action  was 
one  sounding  in  damages,  it  is  apparent,  under  the  terms  of 
the  statute,  that  a  writ  of  error  will  not  lie.  Whether  the 
action  is  one  sounding  in  damages,  within  the  meaning  of  the 
statute,  we  think  there  can  be  no  doubt.  Nothing  was  claimed 
to  be  due  for  property  sold,  or  for  services.  The  only  claim 
interposed,  as  appears  from  the  bill  of  exceptions,  was  "dam- 
ages for  loss  of  good  will. "  An  action  sounding  in  damages  is 
one  where  the  damages  can  not  be  estimated  in  dollars  and 
cents  by  witnesses,  but  certain  facts  are  proven,  and  from 
these  facts  the  jury  determine  the  amount  of  damages, — for 
instance,  an  action  of  slander,  assault  and  battery,  malicious 
prosecution,  false  imprisonment,  and  other  like  cases.  Here 
the  claim  was  loss  of  good  will,  and  what  that  might  be  worth 
would  have  to  be  estimated  by  the  court  or  jury  after  the  tes- 
timony had  all  been  heard.  In  such  a  case  no  witness  could 
give  an  opinion  of  the  probable  value  of  the  loss  which  plaintiff 
had  sustained,  any  more  than  could  be  given  in  an  action  for 


174 


Sexton  v.  County  of  Cook. 


Syllabus. 


slander.    The  legislature  doubtless  intended,  by  the  use  of  the 
words,  "sounding  in  damages,"  to  include  all  cases,  whether 
the  action  might  be  ex  contractu  or  ex  delicto,  where  the  dam- 
ages are  not  susceptible  of  direct  proof.    Such  is  this  case. 
The  writ  of  error  will  be  dismissed. 

Writ  of  error  dismissed. 
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Patrick  J.  Sexton 

V. 

The  County  of  Cook. 


Filed  at  Ottaira  May  15, 1885. 

1.  Contract  with  a  county— o/  the  mode— by  whom — delegation  of 
authority  by  county  board — as  to  work  done  outside  of  contract — ratiflcn- 
tion  by  payment.  The  connty  board  of  Cook  county,  in  July,  1877,  passed 
this  resolution:  "BesoWed,  that  the  contractor  on  the  new  court  house,  P.  J. 
Sexton,  be  and  he  is  hereby  instinicted  to  build  as  much  of  the  foundation  of 
the  dome,  under  the  supervision  of  the  architect,  as  is  necessary  to  inclose 
the  building,  subject  to  the  architect's  valuation  of  the  same:**  Held^  that 
this  resolution,  when  accepted  by  Sexton,  constituted  a  contract  for  the  build- 
ing of  a  portion  of  the  foundation  of  the  dome. 

2.  The  county  board  alone  has  power  by  law  to  bind  a  county  by  contract. 
There  is  no  such  power  in  an  architect,  or  a  committee  appointed  by  the 
board,  unless  it  has  been  bestowed  by  the  county  board.  But  the  authorized 
body  of  a  municipal  corporation  may,  by  a  resolution  or  vote,  clothe  its  offi- 
cers, or  agents,  or  committees,  with  power  to  act  for  it. 

3.  Where  a  county  board,  by  resolution,  directed  a  party  to  build  so  much 
of  the  dome  of  a  court  house  being  erected  as  was  necessary  to  inclose  the 
building,  under  the  architect's  supervision,  and  subject  to  his  valuation  of 
the  same,  it  was  held^  that  the  architect,  under  such  resolution,  had  authority 
only  to  supervise  the  work  directed  to  be  done,  and  make  a  schedule  of  prices 
for  the  same,  and  that  any  order  of  the  architect  for  work  outside  of  the  terms 
of  the  resolution  was  not  binding  on  the  county. 

4.  A  county  board,  by  resolution,  employed  a  contractor  to  build  so  much 
of  the  foundation  of  a  dome  for  a  court  house  as  was  necessary  to  inclose  the 
building,  the  foundation  being  regarded  the  part  below  the  ground,  and 
the  joint  committee,  and  architect  employed  to  supervise,  afterward  ordered 
the  contractor  to  fill  in  the  wall  up  to  the  main  water-table  or  level  of  the  first 
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story  floor,  which  was  done,  and  the  work  paid  for,  and  the  architect  and  com- 
mittee then  directed  him  to  complete  the  work  as  far  as  the  roof  line  of  the 
hnilding,  a  part  of  which  was  done,  when  farther  work  was  ordered  by  the 
board  to  be  stopped,  and  payment  was  made  for  all  the  work  which  had  been 
done  under  snch  orders:  Heldj  that  the  payment  for  the  work  done  nnder 
the  orders  of  the  committee  and  architect,  outside  of  that  reqnired  in  the 
resolution,  was  not  such  a  ratification  of  the  subsequent  orders  made  by  them 
as  to  bind  the  coonty,  and  that  the  county  was  not  liable  to  the  person  doing 
the  work  for  the  profits  he  might  have  made  if  he  had  not  been  ordered  to 
discontinue  it. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Will 
county ;  the  Hon.  Josiah  McRoberts,  Judge,  presiding. 

On  July  30,  1877,  the  hoard  of  county  commissioners  of 
Cook  county  passed  the  following  resolution : 

''Resolved,  That  the  contractor  on  the  new  court  house, 
P.  J.  Sexton,  be  and  he  is  hereby  instructed  to  build  as  much 
of  the  foundation  of  the  dome,  under  the  supervision  of  the 
architect,  as  is  necessary  to  inclose  the  building,  subject  to 
the  architect's  valuation  of  the  same." 

The  architect  made  a  schedule  of  prices,  as  follows : 

''August  2,  1877. 

"Dressed  ashlar  masonry  and  dressed  dimension  masonry, 
throughout,  at  eighty  cents  per  cubic  feet ;  concrete,  in  Phin- 
ney's  cement,  at  $16  per  cubic  yard;  excavation,  $1.50  per 
cubic  yard;  cutting  and  trimming  pile-heads,  thirty  cents 
each;  brick  laid  in  cement  and  lime,  half  and  half,  and 
grouted,  each  course  best  selected  brick,  to  full  satisfaction 
of  architect,  $12  per  thousand.  Pile-heads  to  be  measured 
in  concrete,  and  excavation  to  pay  for  expense  of  scooping 
out  between  pile-heads.  Cut  stone  arches  and  skewbacks  to 
be  built  on  estimated  values.  All  walls  measured  solid.  All 
work  to  be  in  strict  accordance  with  specifications.  I  fix 
prices  for  dome  work  at  the  above  schedule. 

J.  J.  Egan." 
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This  paper  was  indorsed  approved  by  the  joint  committee 
on  public  buildings  and  public  service. 

On  October  27,  1877,  the  architect  gave  the  following  order 
to  Sexton : 

"In  compliance  with  the  instruction  of  joint  committee  on 
buildings  and  service,  you  will  please  proceed  to  prepare  and 
set  the  cut  stone  work  of  county's  half  of  the  dome  of  Cook 
county  court  house,  up  to  the  top  of  the  main  water-table,  in 
accordance  with  the  plans  and  details  of  the  same,  herewith 
submitted,  at  a  cost  of  $15,375. 

Respectfully,  J.  J.  Egan." 

The  "main  water-table"  above  referred  to  was  at  the  top 
of  the  basement  story,  or  first  story  above  the  ground.  This 
paper  was  also  marked  approved  by  the  above  named  com- 
mittee. 

On  November  3,  1877,  the  architect  gave  to  Sexton  the  fol- 
lowing further  paper : 

"November  3,  1877. 

"P.  J.  Sexton — You  will  please  extend  the  work  of  the  dome 
so  as  to  comprise  the  full  half  of  the  entire,  up  to  the  level 
of  the  first  or  main  floor,  including  the  cut  stone  work  of  the 
basement  of  the  county's  half  of  the  dome,  and  thence  con- 
tinue the  main  internal  piers  complete  up  to  the  roof,  subject 
to  the  schedule  of  prices  dated  August  2,  1877,  and  signed  by 
me.  All  cut  stone  to  be  subject  to  special  contracts,  and  to 
be  submitted  to  the  joint  committee  for  approval  before  being 
executed.  j.  j.  Egan." 

The  same  committee  indorsed  this  with  their  approval. 

Sexton  made  preparation  for  doing  the  work,  and  proceeded 
therewith  until  he  had  constructed  about  forty-four  feet  in 
height  of  one  side  of  the  dome,  when,  on  March  11,  1878,  the 
work  was  stopped,  under  a  resolution  of  the  county  board 
ordering  a  suspension  of  all  work  on  the  court  house  dome 
until  the  question  of  building  the  dome  was  settled  between 
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the  county  and  the  city.  Sexton  brought  suit  against  the 
county,  claiming  that  the  several  papers  above,  with  his  action 
thereunder,  constituted  a  contract  between  him  and  the  county 
for  building  the  dome  wall  from  the  basement  to  the  roof  of 
the  building,  a  height  of  one  hundred  and  twenty-eight  feet, 
and  that  he  was  entitled  to  recover  according  to  the  contract 
price  for  the  work  he  did  do,  and  the  profits  for  the  work  that 
he  was  ready  and  willing  to  do,  but  did  not  do  because  of  the 
stopping  of  the  work.  The  recovery,  by  the  judgment  of  the 
circuit  court,  was  only  for  the  work  done.  This  judgment 
was  afiSrmed  by  the  Appellate  Court  for  the  Second  District, 
and  Sexton  appeals  to  this  court. 

Messrs.  Sweet,  Haskell  &  Grosscup,  for  the  appellant. 

Mr.  William  Law,  Jr.,  and  Mr.  E.  E.  Bliss,  for  the  ap- 
pellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  errors  assigned  are,  the  refusing  of  an  instruction  asked 
by  the  plaintiff,  and  the  giving  of  two  asked  by  the  defendant. 
The  refused  instruction  asked  by  plaintiff  was : 

"If  the  jury  believe,  from  the  evidence  in  reference  to  the 
dome  contract,  that  the  board  of  county  commissioners  of 
Cook  county  passed  a  resolution  authorizing  and  instructing 
P.  J.  Sexton  to  build  as  much  of  the  foundation  of  the  dome, 
under  the  supervision  of  the  architect,  as  is  necessary  to  in- 
close the  building,  subject  to  the  architect's  valuation  of  the 
same,  and  the  jury  further  believe  tliat  one  of  the  walls  of  the 
foundation  of  said  dome  formed  also  a  portion  of  the  west  wall 
of  the  court  house,  and  said  building  could  not  be  inclosed 
without  running  up  said  wall,  and  that  thereafter  the  plaintiff 
took  said  order  to  James  J.  Egan,  the  architect  of  the  court 
house,  and  said  architect  in  one  order  fixed  the  prices  of  said 
work,  and  in  another  order  defined  the  manner  of  construction 
12—114  III. 
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of  said  dome,  and  the  extent  and  limits  thereof,  and  the  said 
Sexton  thereupon  proceeded  and  did  a  portion  of  the  work, 
and  was  stopped  by  the  defendant,  and  on  his  part  was  pre* 
pared  and  ready  and  willing  to  do  all  of  said  work,  then  Sex- 
ton is  entitled  to  recover  the  value  of  the  work  done  under 
the  contract,  and  the  value  of  the  contract  for  work  not  done, — 
or,  in  other  words,  he  is  entitled  to  the  value  of  the  work  ivhich 
he  has  done,  and  the  profits  on  the  work  which  remained  to  he 
done  and  was  not  done,'' 

So  much  of  the  instruction  as  is  printed  in  italics  the  court 
struck  out,  and  gave  the  residue  of  the  instruction  to  the  jury. 
The  two  instructions  given  for  the  defendant  were : 

"That  the  resolution  of  the  county  board  of  Cook  county 
adopted  July  30,  1877,  only  authorized  the  building  by  Sexton 
of  as  much  of  the  foundation  of  the  dome  as  was  necessary 
to  inclose  the  building,  and  if  the  jury  believe,  from  the  evi- 
dence, that  the  foundation  of  the  dome  did  not  extend  above 
the  level  of  the  basement  floor  of  the  court  house,  then  such 
resohition,  when  acted  upon  by  Sexton,  did  not  constitute  a 
contract  between  him  and  the  county  of  Cook  for  the  building 
of  such  dome  above  such  foundations,  nor  above  the  level  of 
such  basement  floor,  and  the  architect,  under  such  resolution, 
had  no  power  or  authority,  by  virtue  of  such  resolution,  to 
make  a  valuation  of  work  done  by  Sexton  above  such  founda- 
tion, and  bind  the  county  of  Cook  thereby. 

"That  notwithstanding  the  resolution  of  the  county  board 
adopted  July  30,  1877,  requesting  Sexton  to  build  as  much 
of  the  found/ition  of  the  dome,  under  the  supervision  of  the 
architect,  as  was  necessary  to  inclose  the  building,  subject  to 
the  architect's  valuation  of  the  same,  the  county  board  had  a 
right  to  direct  that  work  on  the  dome  above  the  foundation 
be  stopped  or  suspended,  and  by  so  doing  incur  no  liability 
to  Sexton  for  profits  on  work  not  done,  and  the  jury  will  reject 
all  claim  in  this  case  for  profits  on  work  not  done  on  said 
dome  above  the  foundation  thereof.  ** 
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In  the  language  of  appellant's  brief  herein,  "the  design 
was  to  erect,  upon  the  public  square  in  the  city  of  Chicago, 
a  joint  building,  one-half  to  be  erected  by  the  county,  and  to 
be  used  for  county  purposes,  and  the  other  half  by  the  city, 
and  for  city  purposes,  and  the  intention  was  that  each  build- 
ing should  be  complete  in  itself,  and  that  the  two  buildings 
should  be  connected  together  by  an  octagonal  dome,  which, 
commencing  at  the  ground,  should  run  up  about  three  hun- 
dred and  sixty-six  feet.  This  dome  was  so  designed  that  a 
portion  of  the  east  wall  of  it  should  constitute  (a  portion  of) 
the  west  wall  of  the  court  house,  and  a  portion  of  the  west 
wall  should  constitute  (a  portion  of)  the  east  wall  of  the  city 
building.  A  space  of  about  forty-four  feet  was  left  in  the 
building,  to  be  occupied  by  this  dome  wall,  and  when  the 
dome  should  be  erected,  it  (with  the  other  work  contracted  to 
be  done)  would  constitute  the  entire  four  walls  of  the  county 
part  of  the  building." 

The  resolution  of  the  county  board,  of  July  30,  1877,  when 
accepted  by  Sexton,  constituted  a  contract  for  the  building  of 
a  portion  of  the  foundation  of  the  dome,  and  we  are  of  opinion 
that  was  all  the  contract  that  existed  between  the  county  and 
Sexton  upon  the  subject.  It  is  the  county  board,  only,  which 
has  authority,  by  law,  to  bind  the  county  by  a  contract.  There 
is  no  such  power  in  an  architect,  or  a  committee,  unless  it  has 
been  bestowed  by  the  county  board.  We  find  no  such  power 
to  have  been  given  here.  "The  authorized  body  of  a  munici- 
pal corporation  may,  *  *  *  by  a  resolution  or  vote,  clothe 
its  officers,  agents  or  committees  with  power  to  act  for  it."^ 
(Dillon  on  Mun.  Corp.  sec.  450.)  And  see  Rice  v.  Plytnoath 
County^  43  Iowa,  136 ;  Bouton  v.  McDonough  County,  84  IlL 
384.  The  architect  had  authority,  under  the  resolution,  only 
to  supervise  the  work  it  directed  to  be  done, — not  to  order  the 
doing  of  any  other  work.  The  architect's  orders  of  October  27 
and  November  3  were  for  work  which  was  outside  of  the  terma 
of  the  resolution  of  July  30,  and  were  not  binding  upon  the 
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county.  That  resolution,  at  the  most,  only  authorized  work 
which  was  necessary  "to  inclose  the  building."  These  orders 
directed  work  to  be  done  on  the  entire  county  half  of  the 
dome, — the  four  sides  of  the  octagon, — the  resolution  having 
reference  to  no  more  than  work  on  one  side  of  it. 

So  far,  then,  as  regards  prospective  profits  on  work  not 
done,  under  an  alleged  contract  with  the  county,  we  are  to 
look  to  the  resolution  of  July  30,  to  see  what  the  contract  was. 
The  direction  under  that  resolution  was,  to  build  a  portion  of 
the  foundation  of  the  dome.  Under  the  evidence  in  the  case 
we  think  the  court  was  justified  in  finding  that  the  word 
"'foundation, "  as  used  in  the  resolution,  meant  the  part  be- 
low the  ground.  It  is  objected  to  this  that  both  parties,  by 
their  conduct,  gave  the  contract  a  different  construction.  The 
nets  of  the  architect,  and  of  the  joint  committee  on  public 
buildings  and  public  service,  were  their  individual  acts,  and 
are  not  to  be  regarded  as  the  acts  of  the  county  board.  The 
county  board  appear  to  have  begun  with  a  contract  for  the 
foundation.  Subsequently,  Sexton  was  ordered  by  the  joint 
committee  to  fill  in  the  wall  up  to  the  main  water-table,  or 
level  of  the  first  story  floor.  This  order  was  not  binding  upon 
the  county,  but  the  work  was  done  and  paid  for.  This  does 
not  necessarily  imply  any  more  than  that  the  work  having 
been  done  for  the  county,  it  was  willing  to  pay  for  the  same. 
And  so  of  the  subsequent  direction  to  complete  the  work  as 
far  as  the  roof  line  of  the  building,  so  far  as  payment  was 
made  for  that  work. 

As  the  resolution  uses  the  language,  "as  much  of  the  foun- 
dation of  the  dome  as  is  necessary  to  inclose  the  building, "  it  is 
urged  that  the  use  of  the  italicized  words  shows  an  intention 
on  the  part  of  the  county  board  to  provide,  by  that  resolution, 
for  the  closing  up  of  the  entire  gap  in  the  west  wall  of  the 
building  to  the  roof  line.  Defendant's  view  and  explanation 
of  that  language  is  this :  That  the  dome  had  not  been  deter- 
mined upon  when  the  resolution  of  July  30  was  passed.     It 
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was  necessary  that  the  city  should  cooperate  with  the  county, 
in  order  that  the  dome  should  be  built,  and  this  the  city  had 
not  done,  and  subsequently  refused  to  do ;  that  a  very  much 
heavier  and  more  expensive  wall  was  necessary  if  the  dome 
was  to  be  built  than  if  it  was  not  to  be  erected,  and  it  would 
have  been  quite  imprudent  for  the  county,  pending  the  settle- 
ment of  the  question  as  to  whether  there  was  to  be  any  dome 
or  not,  to  contract  for  the  filling  up  the  gap  in  the  west  wall 
to  the  roof  line  on  the  basis  that  the  dome  was  to  be  built, 
and  hence  that  the  county  board  determined  to  contract  for 
the  work  piecemeal,  until  the  dome  question  was  settled ;  that 
the  foundation  of  the  dome  was  octagonal,  as  was  the  dome 
itself,  and  only  one  of  the  eight  sides  of  the  foundation  was 
determined  to  be  built.  The  county  board  therefore  directed 
Sexton  to  build  one-eighth  of  the  foundation,  or  so  much  of 
it  as  was  necessary  to  render  the  inclosing  of  the  building 
possible.  This  would  seem  to  be  a  more  reasonable  inter- 
pretation of  the  meaning  of  the  word  "foundation,"  than  that 
which  the  plaintiff  urges.  To  inclose  the  building  might  have 
been,  as  argued  by  plaintiflf's  counsel,  a  prime  object  of  thu 
contract,  and  yet  it  not  have  been  the  purpose  of  this  resolu- 
tion to  provide  by  it  for  closing  up  the  entire  gap  in  the  west 
wall. 

Some  citations  from  works  on  architecture  are  made,  with 
a  view  to  show  that  the  foundation  of  this  dome  extended  to 
the  spring  of  the  arch  or  cupola.  It  may  be  admitted  that  a 
dome  proper  is  an  arched  roof,  but  it  does  not  follow  that  all 
below  this  arched  roof  is  the  foundation  of  the  dome  proper. 

It  is  insisted  that  at  least  there  was  some  evidence  tending 
to  show  that  the  foundation  of  the  dome  extended  to  the  roof 
line,  and  that  therefore  the  court's  ruling  upon  the  instruc- 
tions was  wrong, — that  the  construction  of  the  contract  was 
a  question  of  fact,  dependent  upon  the  intention  of  the  par- 
ties and  the  condition  of  the  building,  and  should  have  been 
submitted  to  the  jury  for  its  decision,  and  not  have  been  de- 
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termined  by  the  court.  We  do  not  find  anything  in  the  evi- 
dence in  the  case  going  to  show  that  the  foundation  of  the 
dome  extended  to  the  roof  line.  There  seems  to  be  nothing 
more  in  that  respect  than  the  unwarrantable  inference  which 
counsel  would  draw  from  the  contract,  the  situation,  and  the 
acts  and  doings,  which  have  been  referred  to,  of  the  architect, 
and  building  committee,  and  defendant.  We  perceive  no  am- 
biguity with  respect  to  the  meaning  of  the  term,  "foundation, " 
which  should  require  submission  to  a  jury  to  find  such  mean- 
ing, and  take  from  the  court  its  prerogative  to  interpret  the 
meaning  of  a  contract  in  writing. 

It  is  admitted  that  the  jury  awarded  to  the  plaintiff  the 
full  sum  due  for  all  work  done. 

Finding  no  error  in  the  record,  the  judgment  of  the  Appel- 
late Court  must  be  afSrmed. 

Judgment  affirmed. 


Alanson  G.  Freeman  et  al. 

V, 

The  Ottawa  Building,  Homestead  and  Savings  Association. 

Filed  at  Ottawa  May  15,  1885, 

1.  Building  and  loan  assocaktioix— -usury— validity  of  cu:t  of  1872, 
The  decision  of  this  court  in  HolmeH  et  al.  v.  Smythe  et  aL  100  IlL  413,  that 
the  act  for  the  incorporation  of  loan  associations  is  not  nu constitutional,  and 
that  loans  made  according  to  its  provisions  are  not  usurious,  is  adhered  to 
and  followed. 

2.  ^am:r— forfeiture  of  stock  for  non-payment — notice.  Where  the 
charter  of  a  loan  association  authorizes  the  forfeiture  of  a  member's  stock 
for  a  failure  to  pay  the  prescribed  assessments  on  his  stock  and  the  interest 
on  a  note  giVen  by  him  for  money  loaned  him,  together  with  the  premium 
bid  by  him,  the  courts  wiU  not  relieve  him  from  a  forfeiture  for  a  willful 
neglect  to  make  such  payment;  and  a  forfeiture  may  be  declared  in  such  < 
without  notice  to  him,  and  the  fuU  amount  due  on  his  note  collected. 


Freeman  et  cU.  v,  Ottawa  Building  Ass'n.  183 

Opinion  of  the  Coaxt. 


Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  La  Salle  county ;  the  Hon.  Josiah  McBobbrts,  Judge, 
presiding. 

Messrs.  Bull,  Strawn  &  Ruger,  for  the  plaintiffs  in  error. 

Mr.  Lorenzo  Leland,  for  the  defendant  in  error. 

Per  Curiam  :  This  case  diflfers,  in  principle,  in  no  respect 
from  Holmes  et  al,  v.  Smythe  et  al.  100  111.  413.  We  do  not 
regard  the  questions  decided  there  as  now  open  to  discussion, 
because,  first,  we  can  here  only  review  the  decision  of  the 
Appellate  Court,  and  the  validity  of  the  statute  authorizing 
the  creation  of  corporations  of  the  character  of  this  defend- 
ant in  error  could  not  have  been  passed  upon  by  that  court ; 
and  second.  Holmes  et  al,  v.  Smythe  et  al.  was  very  carefully 
and  thoroughly  considered  by  this  court.  An  opinion,  on  the 
first  argument  of  the  case,  was  filed,  holding  the  statute  un- 
<;onstitutional  and  the  transaction  usurious.  A  rehearing  Avas 
afterwards  ordered,  and  the  cause  was  then  very  elaborately 
argued,  both  orally  and  in  printed  briefs ;  and  thereupon  the 
opinion,  as  reported,  was  adopted  and  filed. 

The  fact  that  there  Smythe  was  a  stockholder  before  he 
obtained  his  loan,  while  here  Freeman  became  a  stockholder 
at  the  time  he  obtained  his  loan,  we  regard  as  of  no  conse- 
quence. When  Freeman  obtained  his  loan  he  was  a  stock- 
holder, and  since  it  is  not  pretended  he  was  under  such  duress 
when  he  became  a  stockholder  as  would  avoid  his  contract, 
he  thenceforth  was  just  as  much  a  part  of  the  corporation, — 
was  just  as  efifectually  under  the  obligations  of  a  stockholder 
to  the  corporation,  and  just  as  much  entitled  to  the  benefits 
io  be  derived  from  it, — as  was  the  president  of  the  company 
or  any  other  stockholder ;  and  inasmuch  as  he  was  bound  by 
his  contract  to  pay  interest  upon  the  amount  he  bid,  and  the 
monthly  installments  upon  his  shares  of  stock,  until  they 
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reached  their  par  value,  when  they  were  to  be  accepted  in 
payment  of  the  loan,  and  he  would  be  entitled  to  any  excess 
after  that  payment,  it  follows  that  if,  when  he  made  his  bid, 
several  installments  had  already  been  paid  upon  his  stocky 
he  would  only  have  had  that  much  less  to  pay  until  his  shares 
of  stock  reached  their  par  value ;  but,  in  any  event,  the  obli- 
gation is,  to  pay  until  that  value  is  reached, — and,  of  course, 
whether  the  payments  be  some  before  and  some  after  the  bid 
for  the  money  is  made,  or  all  after  it  is  made,  is  immaterial. 
It  may  be,  in  Holmes  et  al.  v.  Smytlie  et  al.  we  were  in  error 
in  calling  the  transaction  a  sale  of  stock.  The  name  is  un- 
important. The  transaction  there  and  here  is  precisely  the 
same.  The  money  in  both  cases  was  advanced  to  a  stock- 
holder, on  his  bid.  The  premium  bid,  as  well  as  the  interest 
and  installments  upon  dues  paid  by  the  party  obtaining  the 
money,  went  to  increase  the  value  of  his  shares  of  stock,  in 
common  with  the  value  of  all  the  other  shares  of  stock,  and 
when  the  shares  of  stock  reached  their  par  value,  the  bor- 
rower was  entitled  to  have  his  note  canceled  and  his  mortgage 
satisfied,  and  also  to  have  paid  to  him  any  excess  left  after 
deducting  the  amount  of  his  bid  from  the  par  value  of  his 
stock.  It  is  an  advancement  of  money  in  anticipation  of  the 
par  value  of  his  stock,  or,  if  it  be  more  agreeable  to  so  call  it, 
a  loan  to  be  paid  by  stock  at  its  par  value,  with  covenants  to 
make  such  payments  of  interest  and  installments  of  dues  on 
stock,  etc.,  as  shall  eventually  bring  such  shares  to  their  par 
value. 

The  statute  authorizes  the  declaration  of  forfeiture,  and 
the  default  of  the  party  being  willful,  and  with  full  knowledge 
of  the  consequences,  he  was  entitled  to  no  notice.  He  had 
notice  by  the  fact  of  his  default.  Having  lost  his  rights  as 
a  stockholder,  loss  of  money  paid  on  that  account  follows  as 
an  incident. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Michael  Gormley 
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John  L.  Day. 

Filed  at  Ottawa  May  15,  1885. 

1.  Maitdaitds— iD^et  Aer  it  will  he  awarded— where  the  ground  of  action 
has  ceased  to  exist.  A  coart  will  not  award  a  peremptoiy  writ  of  mnndamns 
when  the  right  Ronght  to  be  enforced  is  or  has  become  a  mere  abstract  right, 
the  enforcement  of  which,  by  reason  of  some  change  of  circumstances  since 
the  commencement  of  the  suit,  can  be  of  no  substantial  or  practical  benefit 
to  the  petitioner. 

2.  So  where  an  ordinance  of  a  village  vacating  a  street  was  repealed  before 
it  went  into  effect,  but  after  the  filing  of  a  petition  for  a  madamua  to  compel 
the  village  clerk  to  post  copies  of  the  same  or  give  the  relator  copies  thereof, 
the  court  will  not  award  the  writ,  as  to  do  so  would  subserve  no  beneficial 
purpose. 

3.  Saue — whether  action  is  premature.  Where  a  village  clerk,  by  the 
charter  of  the  village,  is  given  thirty  days  after  the  passage  of  all  ordinances 
within  which  to  post  up  copies  thereof,  a  proceeding  by  mandamus,  com- 
menced before  the  expiration  of  that  time,  to  compel  him  to  post  an  ordi- 
nance, must  fail,  the  clerk  not  being  in  default  when  the  suit  was  brought. 

4.  Same — of  the  petition.  And  in  such  case,  if  the  relator  desires  to 
rely  on  a  standing  resolution  of  the  village  council  requiring  the  clerk  to  post 
notioes  and  ordinances  within  five  days  after  their  pissage,  unless  otherwise 
directed,  he  should  set  it  up  in  his  petition,  and  by  proper  averments  neg:Uive 
the  fact  of  his  having  been  otherwise  directed.  A  party  can  not  make  one 
case  by  his  pleading  and  a  different  one  by  his  proof,  and  recover. 

6.  Obdinancb — when  it  vests  rights— right  to  repeal.  Where  a  village 
charter  provides  that  ordinances  shall  not  take  effect  until  ten  days  after  three 
copies  thereof  shall  have  been  posted  bv  the  clerk,  and  that  such  posting  shall 
be  within  thirty  days  after  their  adoption,  no  rights  can  be  acquired  under 
an  ordinance  vactiting  certain  streets  until  such  posting  has  taken  place,  and 
until  ten  days  thereafter;  and  until  this  hikes  place,  the  ordinance  may  be 
repealed  without  depnving  any  one  of  any  vested  right. 

6.  JudiciaIj  notice — of  charter  of  village.  The  courts  will  take  judi- 
cial notice  of  the  provisions  of  a  special  charter  of  a  village  in  this  State, 
when  such  charter  is  declared  to  be  a  public  act. 

Writ  op  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 
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Mr.  Morton  Culver,  for  the  plaintiflf  in  error : 

Section  6,  article  4,  of  the  village  charter,  gives*  the  council 
power  to  vacate  streets.  See,  also,  Rev.  Stat.  1874,  chap. 
145,  sec.  1,  and  chap.  lOD,  sec.  9. 

The  better  rule  is  to  require  the  clerk  to  perform  hia  duty 
by  posting  an  ordinance  when  passed,  and  if  repealed,  to  post 
that  also,  leaving  the  courts  to  decide  whether  the  repeal  is 
valid.     Dillon  on  Mun.  Corp.  (3d  ed.)  sec.  337. 

So  far  as  the  clerk  was  concerned,  it  was  his  duty  to  the 
council  to  post  the  ordinance  within  five  days  after  its  passage. 
It  was  a  rule  of  the  council  in  prescribing  the  duties  of  the 
clerk.  Dillon  on  Mun.  Corp.  (3d  ed.)  sees.  866,  867 ;  Chi- 
cago V.  Sansuviy  87  111.  182;  Matthewson  v.  Cook  County,  id. 
590. 

In  order  to  put  the  ordinance  in  force  it  was  necessary  that 
it  be  posted  as  required  by  the  charter.  Elizabethtown  v. 
Lefler,  23  111.  90;  Itailroad  Co.  v.  Engle,  76  id.  317;  Barriett 
V.  Newark,  28  id.  62 ;  Dillon  on  Mun.  Corp.  sec.  331. 

It  is  probably  true  that  the  council  might  reconsider  the 
ordinance,  provided  the  rights  of  a  third  party  had  not  inter- 
vened or  vested  or  attached.  Dillon  on  Mun.  Corp.  sec.  290 ; 
State  V.  Hoyt,  2  Ore.  246;  People  v.  Rochester,  5  Lans.  11; 
Red  V.  Augusta,  25  Ga.  386;  State  v.  Foster,  2  Halst.  101; 
Bigelow  v.  Hlllman,  37  Maine,  52 ;  Reiff  v.  Conner,  10  Ark. 
241 ;  Stoddard  y.  Gilnian,  22  Vt.  568 ;  New  Orleans  v.  War- 
dens, 11  La.  244;  State  v.  Miller,  31  N.  J.  L.  521;  State  v. 
Jersey  City,  27  id.  536;  Pond  v.  NegiLs,  3  Mass.  230;  People 
V.  Board  of  Supervisors,  47  111.  256. 

Gormley  not  having  sold  or  incumbered  the  streets,  upon 
the  passage  of  the  ordinance  the'fee  to  the  lands  in  the  streets 
reverted  to  him.     St,  John  v.  Quitzow,  72  111.  334. 

At  the  first  special  meeting  at  which  it  was  attempted,  the 
councilmen  were  not  notified  as  required  by  the  by-laws  of 
the  council,  and  all  acts  were  therefore  void.  Dillon  on  Mun. 
Corp.  sees.  262-269. 
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The  second  special  meeting  was  held  after  the  beginning 
of  this  suit.  At  the  first  special  meeting  there  were  ayes  4, 
{including  the  president,)  nays  1,  and  at  the  second  special 
meeting  there  were  ayes  3,  nays  1,  (the  president  not  voting.) 
The  council  consists  of  five  councilmen  and  one  president. 

The  president  is  not  an  integral  part  of  the  council.  Dillon 
on  Mun.  Corp.  sees.  271,  272,  274. 

The  president  has  only  a  casting  vote  in  case  of  a  tie.  See 
section  12,  of  article  2,  of  charter. 

Under  the  statute  already  cited,  it  required  the  affirmative 
votes  of  at  least  four  councilmen  to  vacate  a  street. 

Messrs.  McCoy,  Pope  &  McCoy,  for  the  defendant  in  en-or : 

The  party  applying  for  a  mandamus  must  show  a  clear  legal 
right  to  have  the  thing  sought  by  it  done,  and  the  thing  sought 
to  be  coerced  must  be  effectual  as  a  remedy.  People  v.  Hatch, 
33  III.  9  ;  People  v.  Dubois,  id.  140 ;  People  v.  Forquer,  Breese, 
104;  Commissioners  v.  People,  66  111.  339;  People  v.  Village 
of  Crotty,  93  id.  187. 

Mandamus  will  not  lie  when  no  benefit  can  accrue  to  the 
relator,  nor  will  the  writ  command  the  performance  of  an 
official  act  or  duty  in  advance  of  the  time  when  it  is  actually 
required  by  law.  High  on  Extraordinary  Legal  Remedies, 
sees.  10,  33,  96. 

The  ordinance  of  January  3,  1882,  has  not  been  posted, 
and  it  is  conceded  it  has  no  effect  till  posted.  Charter,  arti- 
cle 7,  sec.  3;  Newlon  v.  President,  14  111.  364;  Elizahethtown 
T.  Lefler,  23  id.  90;  Railroad  Co.  v.  Engle,  76  id.  317;  Bar- 
nettY.  Newark,  28  id.  62;  Schott  v.  People,  89  id.  195;  Dillon 
on  Mun.  Corp.  (3d  ed.)  sec.  331. 

Moreover,  till  posted  ten  days,  by  its  own  terms  such  ordi- 
nance was  not  to  go  into  effect. 

Any  right  that  Gormley  may  have  had  was  but  inchoate, 
at  best,  till  after  the  posting  of  the  ordinance  of  January  8, 
1882. 


188  GoRMLEY  V,  Day. 


OpiDion  of  the  Court. 


An  ordinance,  it  is  well  settled,  has  the  effect  of  a  statute. 
Dillon  on  Mun.  Corp.  (3d  ed.)  sec.  308. 

By  the  repeal  of  a  statute  or  ordinance  before  it  is  executed, 
and  before  any  vested  rights  are  acquired,  the  rights  it  gives- 
fall  with  it,  unless  expressly  saved.  Butler  v.  Palmer,  1  Hill,. 
324 ;  Ray  v.  Goodwin,  4  M.  &  P.  341 ;  Van  Inwagen  v.  Citi/, 
61  111.  34 ;  Wilson  v.  Railway  Co.  64  id.  542 ;  Dwarris  on 
Statutes,  676. 

By  the  plat  the  title  to  the  streets  was  vested  in  the  village 
in  trust  for  the  use  of  the  public.  The  action  by  the  council 
was  void  as  a  breach  of  trust,  and  such  attempted  action 
could  have  been  enjoined.  City  of  Alton  v.  Transportation 
Co.  12  111.  38;  Carter  v.  Chicago,  57  id.  283;  Jacksonville  v. 
Railroad  Co.  67  id.  540 ;  Jackson  v.  Noiris,  72  id.  364;  Quincyi 
V.  Jones,  76  id.  231 ;  Kreigh  v.  Chicago,  86  id.  407, 

Mr.  Justice  Mulkby  delivered  the  opinion  of  the  Court : 

This  was  a  petition  for  a  mandamus,  brought  by  Michael 
Gormley,  in  the  Superior  Court  of  Cook  county,  against  John 
L.  Day,  as  clerk  of  the  village  of  Glencoe,  to  compel  him  to 
post  copies  of  an  ordinance  passed  by  said  village  on  the  third 
day  of  January,  1882,  vacating  certain  streets  and  parts  of 
streets  in  Gormley's  addition  to  said  village,  and  also  to  com- 
pel the  said  Day  to  give  to  petitioner  a  certified  copy  of  said 
ordinance.  Upon  the  hearing,  the  Superior  Court  refused 
the  writ,  and  entered  an  order  dismissing  the  petition,  which 
was  affirmed  by  the  Appellate  Court,  whence  the  case  ia 
brought  to  this  court. 

The  record  shows  that  the  lands  or  lots  abutting  on  the 
streets  and  parts  of  streets  embraced  in  the  ordinance  in 
question,  including  the  streets  and  parts  of  streets  them- 
selves, formerly  belonged  to  the  petitioner,  but  that  previous 
to  the  date  of  the  ordinance  he  had  conveyed  the  abutting 
property  to  others,  who  were  chiefly  interested  in  keeping 
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the  streets  open.  The  evidence  also  tends  to  show  that  the 
adoption  of  the  ordinance  was  secured  mainly  through  repre- 
.sentations  made  by  Gormley,  which  led  the  village  council 
to  suppose  that  he  alone  was  interested  in  the  abutting  prop- 
erty, whereas,  in  truth,  it  belonged  to  one  Clark,  who  would 
have  been  seriously  damaged  by  the  action  of  the  council  if 
the  ordinance  had  been  carried  into  effect. 

Gormley  seems  to  have  proceeded  upon  the  theory  that  as 
he  had  never  disposed  of  the  land  occupied  by  the  streets, 
upon  the  adoption  of  the  ordinance  vacating  them  he  would 
at  once  have  the  right  to  appropriate  it  to  his  own  use,  how- 
ever seriously  it  might  injure  the  abutting  owner.  Be  this 
as  it  may,  it  is  clear  the  village  council,  shortly  after  passing 
the  ordinance,  became  dissatisfied  with  its  action,  and  there- 
upon called  a  special  meeting  of  the  council,  to  be  holden  on 
the  12th  of  the  same  month,  for  the  purpose  of  reconsider- 
ing what  had  been  done,  at  which  meeting  a  resolution  was 
adopted  repealing  the  ordinance  in  question.  Some  doubt 
having  been  raised  as  to  the  sufficiency  of  the  repealing  reso- 
lution, or  rather  as  to  the  regularity  of  the  meeting  and  vote 
by  which  it  was  adopted,  another  meeting  of  the  council  was 
caUed  on  the  24:th  of  the  same  month,  when  an  additional 
repealing  resolution  was  adopted,  of  the  validity  of  which 
there  can  be  no  reasonable  doubt.  Such  being  the  case,  it 
is  unnecessary  to  inquire  whether  the  resolution  of  the  12th 
of  January  was  valid  or  not,  for  as  the  ordinance  was  clearly 
repealed  before  the  mandamus  proceeding  was  brought  to  a 
hearing,  it  is  just  as  fatal  to  the  right  of  the  petitioner  as  if 
the  repealing  resolution  had  been  adopted  before  such  pro- 
ceeding was  commenced.  It  is  a  well  recognized  principle 
that  courts,  in  exercising  their  jurisdiction  in  mandamus,  will 
not  award  the  peremptory  writ  where  the  right  sought  to  be 
enforced  is  or  has  become  a  mere  abstract  right,  the  enforce- 
ment of  which,  by  reason  of  some  change  of  circumstances 
aince  the  commencement  of  the  suit,  can  be  of  no  substan- 
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tial  or  practical  benefit  to  the  petitioner.  Ray  v.  Goodwin, 
4  M.  &  P.  341 ;  The  People  v.  Chicago  and  Alton  Railroad  Co. 
55  111.  95 ;  The  People  v.  Cline,  63  id.  394 ;  Cristman  v.  P^cJt, 
90  id.  160;  The  People  y.  Lieb,  85  id.  484;  The  People  y. 
Trustees  of  Sdiools,  86  id.  613. 

It  is  clear,  that  inasmuch  as  the  ordinance  was  repealed 
before  it  went  into  erfect,  the  posting  or  delivering  of  copies 
of  it  after  its  repeal  would  be  an  idle  and  fruitless  ceremony 
of  no  possible  benefit  to  the  relator,  something  which  the  law 
never  requires  to  be  done. 

Counsel  for  the  relator  seems  to  have  proceeded  upon  the 
theory  that  upon  the  affirmative  vote  of  the  council  adopting 
the  ordinance,  the  relator  thereby  acquired  certain  vested  in- 
terests in  the  streets  sought  to  be  vacated  which  he  did  not 
enjoy  before  in  common  with  the  public.  This  is  an  entire 
misapprehension.  For  the  purposes  of  the  argument  it  may 
be  conceded  if  the  ordinance  had  gone  into  effect  before  its 
repeal  he  would  have  acquired  special  rights  under  it,  but  as 
it  did  not,  his  rights  remained  precisely  the  same  as  if  the 
vote  of  the  council  adopting  it  had  never  occurred.  Before 
the  so-called  ordinance  could  have  any  legal  effect,  as  such, 
two  things,  in  addition  to  the  affirmative  vote  adopting  it, 
were  necessary :  First,  printed  or  written  copies  of  the  ordi- 
nance had  to  be  posted,  within  thirti/  days  after  its  passage, 
in  three  of  the  most  public  places  in  the  village ;  and  second, 
the  lapse  of  ten  days  after  such  posting.  From  its  passage 
until  the  full  period  of  ten  days  after  posting  had  expired, 
it  existed,  so  to  speak,  as  an  ordinance  in  embryo,  merely. 
Until  the  final  condition  essential  to  give  it  effect  as  a  law 
was  performed,  no  rights,  inchoate  or  otherwise,  could  arise 
under  it,  either  to  the  relator  or  to  any  other  person.  See 
village  charter,  sec.  3, — Private  acts,  1869. 

The  right  of  the  village  council  to  rescind  or  repeal  the 
resolution  adopting  the  ordinance,  at  any  time  before  it  took 
effect,  is  too  clear  to  admit  of  discussion  or  doubt.    The  coun- 
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cil  have  exercised  this  right,  and  we  have  no  disposition  to 
interpose,  even  if  we  had  the  power  to  do  so,  which  we  clearly 
have  not. 

Bat  outside  of  air  these  considerations,  we  are  clearly  of 
opinion  the  relator  has  wholly  failed  to  make  out  a  case 
against  the  respondent.     By  section  3  of  the  special  charter 
under  which  the  village  of  Glencoe  is  incorporated,  just  re- 
ferred to,  the  clerk  is  given  thirty  days  in  which  to  post  copies 
of  ordinances,  and  this  action  was  commenced  on  the  17th  of 
January, — only  fourteen  days  after  the  adoption  of  the  ordi- 
nance.    As  the  charter  is  declared  a  public  act,  we  will  take 
judicial  notice  of  its  provisions.     It  follows,  therefore,  the 
respondent  was  not  in  default  at  the  time  of  the  commence- 
ment of  the  suit,  and  hence  the  suit  must  fail.     The  only 
answer  made  to  this  position  is,  that  there  was  a  standing 
resolution  of  the  village  council  requiring  the  clerk  "to  post 
notices  and  ordinances  within  five  days  of  their  passage,  unless 
otherivise  directed."     Waiving  the  question  of  the  power  of 
the  council  to  change  the  time,  as  fixed  by  the  charter,  within 
which  to  post  ordinances,  it  is  sufficient  to  say  that  in  order 
to  overcome  the  presumption  that  the  clerk  performed  his 
duty  with  respect  to  the  posting  of  the  ordinance,  the  rehitor 
should  have  set  up  this  resolution  in  his  petition,  and  by 
proper  averments  have  negatived  the  hypothesis  that  the  vil- 
lage council  had  in  this  particular  instance  otherwise  directed. 
This  he  did  not  do.    For  aught  that  appears,  the  clerk  may,  in 
the  language  of  the  resolution,  have  been  "otherwise  directed,  *^ 
so  far  as  this  ordinance  is  concerned.     Moreover,  the  petition 
on  its  face  shows  and  charges  that  the  "clerk  is  required  to 
post  three  copies  of-  all  ordinances  passed,  ivithiii  thirty  days 
after  passage/'  while  it  contains  no  reference  whatever  to  the 
resolution  in  question.     This  is  but  another  instance  of  the 
many  to  be  met  with,  of  a  party's  making  one  case  by  his 
pleadings  and  another  by  his  proofs.     In  such  case  the  law 
does  not  permit  a  recovery. 
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In  respect  to  the  clerk's  refusal  to  deliver  a  certified  copy 
of  the  ordinance,  we  regard  that  as  subordinate  to  his  sup- 
posed rights  under  it,  which  we  have  already  seen  amounted 
to  nothing,  and  under  all  the  circumstances  it  does  not  appear 
that  he  wanted  it  for  any  proper  purpose,  but  rather  the  con- 
trary. Such  being  the  case,  this  court,  in  the  exercise  of  that 
legal  discretion  with  which  the  law  has  clothed  it  in  this  class 
of  cases,  must  withhold  its  assistance. 

Finally,  in  any  view  to  be  taken  of  this  case  we  have  been 
unable  to  discover  any  merits  in  it. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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John  Parker  et  al. 

V, 

James  S.  Shannon. 

Filed  at  Ottawa  May  15,  1885. 

1.  Allegations  and  decree  should  correspond.  It  is  error  to  render 
a  decree  against  the  wife  of  the  defendant,  granting  a  perpetual  injunction 
n^iinst  her  and  her  husband,  where  there  is  no  allegation-  in  the  bill  apon 
which  to  base  any  decree  against  her. 

2.  Chancery— iwrwrfic^ton  to  try  legal  titles.  Where  the  defendant  is 
in  the  possession  of  land,  a  court  of  equity  will  not  take  jurisdiction  of  a  bill 
to  try  the  legal  title  of  the  complainant  to  the  same.  A  court  of  law  is  the 
proper  forum  for  the  trial  pf  legsil  titles  to  land. 

3.  Where  the  main  object  of  a  bill  in  chancery  is  the  recovery  of  posses- 
sion from  a  judgment  debtor,  of  lots  which  had  been  sold  upon  execution 
against  him,  and  to  have  it  found  that  title  to  the  property  was  acquired  under 
the  execution  sale,  a  court  of  equity  will  not  be  invested  with  jurisdiction  to 
pass  upon  the  legal  title,  merely  from  the  fact  that  the  bill  also  seeks  to  obtain 
an  injunction  to  prevent  the  commission  of  waste  or  irreparable  injury  to  the 
property.  In  such  case  the  court  should  only  stay,  temporarily,  the  doing  of 
any  irreparable  injury,  until  the  further  order  of  the  court  and  a  trial  of  the 
question  of  title  in  a  court  of  law. 
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Writ  op  Error  to  the  Circuit  Court  of  Du  Page  county ;  the 
Hon.  Charles  Eellum,  Judge,  presiding. 

Mr.  Bobert  Hervby,  for  the  plaintiffs  in  error : 

The  bill  fails  to  show  any  ground  for  the  interference  of  a 
court  of  equity.  The  bill  shows  that  complainant  is  out  of 
possession,  and  does  not  show  the  premises  were  vacant  and 
unoccupied.  A  legal  title  is  set  up,  upon  which  the  law  affords 
a  complete  and  perfect  remedy. 

The  decree  is  erroneous  in  granting  a  perpetual  injunction, 
especially  against  Mrs.  Parker,  against  whom  no  charge  what- 
eyer  is  made  in  the  bill. 

In  support  of  the  foregoing  points,  reference  is  made  to 
Wing  V.  Sherrer,  77  111.  200 ;  Victor  Scale  Co.  v.  Shurtleff,  81 
id.  313;  Hardin  v.  Jones,  86  id.  313;  WelU  v.  Lammey,  88 
id.  174;  Whiting  v.  Stevens,  97  id.  482;  Hacker  v.  Barton, 
84  id.  313. 

Messrs.  Gary,  Cody  &  Gary,  for  the  defendant  in  error : 
If  the  decree  is  too  broad,  this  court  will,  of  course,  modify 
it.  The  jurisdiction  of  courts  of  equity  in  such  a  case  has 
been  frequently  declared.  Bann  v.  Bragg,  70  111.  697 ;  Hart 
V.  Mayor,  3  Paige,  213;  Atchison  v.  Peterson,  20  Wall.  515; 
Lake  Co.  v.  Worster,  29  N.  H.  413;  Sword  v.  Allen,  25  Kan. 
67 ;  Deny  v.  Ross,  5  Col.  295 ;  Scudder  v.  Trenton,  1  Saxt. 
(N.  J.)  694 ;  Mnssehnan  v.  Margins,  1  Bush,  463 ;  Hopkins  v. 
Caddick,  18  L.  T.  236. 

The  court  having  acquired  jurisdiction  of  said  cause  for 
one  purpose,  very  properly  retained  it  for  all  purposes  neces- 
sary to  do  complete  justice  between  the  parties,  although  it 
may  have  required  matters  to  be  passed  on  which,  alone, 
would  not  be  cognizable  in  a  court  of  equity.  Pool  v.  Docker, 
92  111.  501 ;  Conklin  v.  Foster,  57  id.  105 ;  Sherlock  v.  Village, 
59  id.  389;  Gage  Y.Parker,  103  id.  534;  Haworth  v.  Taylor, 
108  id.  287. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  bill  in  chancery  in  this  case,  brought  in  the  circuit 
court  of  Du  Page  county,  by  James  S.  Shannon,  against  John 
Parker,  and  Caroline  M.  B.  Parker,  his  wife,  sets  forth  that 
Shannon  was  the  owner,  and  entitled  to  the  exclusive  pos- 
session, of  four  certain  lots  in  the  town  of  Hinsdale,  in  said 
county ;  that  said  John  Parker  was  the  former  owner  of  the 
lots,  and  they, were  sold  under  execution  upon  a  judgment 
against  Parker,  and  no  redemption  having  been  made  from 
the  sale,  that  a  sheriff^s  deed  for  the  lots  was  duly  executed 
to  one  Dunne,  the  purchaser  at  the  execution  sale,  and  that 
through  mesne  conveyances  from  and  under  Dunne,  the  title 
to  the  lots  became  vested  in  the  complainant,  subject  to  a 
possible  right  of  dower  in  Parker's  wife  in  two  of  the  lots ; 
that  Parker  and  his  wife  conveyed,  by  deed,  to  one  Munson, 
their  right  to  two  of  the  lots,  subject  to  said  execution  sale, 
and  that  Munson  afterward  conveyed  his  interest  in  these  two 
lots  to  the  complainant ;  that  in  this  mode  the  complainant 
derived  his  title  to  the  four  lots ;  that  in  consequence  of  his 
ownership,  so  derived,  he  is  entitled  to  the  possession  of  the 
lots,  exclusively,  and  that  no  one  else  has  any  right  to  pos- 
session. The  bill  alleges  that  Parker  claims  to  be  the  oif^ner 
of  or  interested  in  the  premises,  claims  that  he  has  the  right 
of  possession,  and  has  attempted  to  exercise  acts  of  owner- 
ship, and  has  taken,  or  attempted  to  take,  possession  of  the 
premises ;  that  he  has  uprooted  and  broken  down  some  of 
the  shade-trees  planted  by  complainant  around  and  on  the 
premises ;  that  Parker  is  pecuniarily  irresponsible,  and  the 
injuries  about  to  be  committed  by  him  to  the  premises  will 
be  irreparable.  The  bill  prays  for  an  injunction,  and  that 
upon  final  hearing  the  complainant  may  be  decreed  to  be  the 
owner  in  fee  simple  of  the  premises,  that  the  defendants  be 
perpetually  enjoined  from  going  upon,  interfering  with  or  exer- 
cising any  acts  of  ownership  over  the  premises,  and  that  a 
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writ  of  possession  be  awarded  to  the  complainant.  A  tem- 
porary injunction  was  awarded.  The  defendants  demurred 
to  the  bill.  The  court  overruled  the  demurrer,  and  ordered 
the  defendants  to  plead  or  answer  instanter,  and  no  plea  or 
answer  being  filed,  the  defendants  were  defaulted,  and  the 
bill  taken  for  confessed  against  them,  and  the  court  entered 
a  decree  finding  that  the  complainant  was  the  owner  in  fee 
simple  of  the  premises,  and  that  no  other  persons  had  any 
interest  or  right  therein,  and  ordering  that  the  complainant 
have  exclusive  possession  and  control  of  the  premises,  and 
perpetually  enjoining  the  defendants  from  going  upon,  inter- 
fering with  or  exercising  any  acts  of  ownership  over,  or  mak- 
ing any  claim  to,  the  premises. 

It  was  evidently  erroneous  to  make  any  decree  against 
Caroline  M.  B.  Parker,  the  wife  of  John  Parker.  There  was 
no  allegation  in  the  bill  upon  which  to  found  any  decree 
against  her.  This  proceeding  would  seem  to  be,  in  reality, 
an  equitable  suit  of  ejectment.  The  bill  asks  that  the  com- 
plainant be  decreed  to  be  the  owner  of  the  lands  in  fee  simple, 
and  that  he  have  a  writ  of  possession  for  the  same.  A  court 
of  equity  is  not  the  proper  forum  for  the  trial  of  legal  titles 
to  land.  A  court  of  la\v  is  the  proper  place  of  resort  for  such 
purpose.  Alton  Marine  and  Fire  Ins.  Co.  v.  Buckmaster,  13 
111.  201 ;  Kennedy  v.  Northnp,  15  id.  153. 

But  it  is  said  that  a  court  of  equity  will  entertain  jurisdic- 
tion to  prevent  the  commission,  by  one  who  is  insolvent,  of 
an  irreparable  injury  to  premises ;  that  such  was  the  pur- 
pose of  the  present  bill,  and  that  the  court  having  acquired 
jurisdiction  for  that  purpose,  might  properly  retain  it  for  all 
purposes  necessary  to  do  complete  justice  between  the  parties, 
and  thus  determine  upon  a  matter  which,  alone,  would  not  be 
cognizable  in  a  court  of  equity.  Although  the  latter  be  the 
general  rule,  we  do  not  think  it  should  apply  in  a  case  like 
the  present,  to  subject  the  legal  title  to  real  estate  to  trial 
in  a  court  of  chancery.     The  prevention  of  the  doing  of  an 
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irreparable  injury  to  the  premises  appears  here  to  be  a  rather 
subordinate  purpose.  The  main  object  would  seem  to  be  the 
recovery  of  possession  from  a  judgment  debtor  of  property 
which  had  been  sold  upon  execution  against  him,  and  to  have 
it  found  that  title  to  the  property  was  acquired  under  the 
execution  sale.  By  the  decree  entered,  the  proceeding  was 
made  to  subserve  all  the  purpose  of  an  action  of  ejectment. 
We  are  of  opinion  the  decree  went  too  far  in  this  respect, — 
that  it  should  not  have  passed  upon  the  legal  title,  but  have 
left  that  to  be  determined  upon  in  a  court  of  law,  and  that 
it  should  not  have  gone  further  than  to  stay,  temporarily,  the 
doing  of  any  irreparable  injury,  until  the  further  order  of  the 
court,  and  a  trial  and  determination,  in  a  court  of  law,  of 
the  question  of  title. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Decree  reversed. 


iiriw 

*^    *  Samuel  H.  LARiiriNiB 

r. 
Mark  Carley. 

Filed  at  Ottatra  May  15,  188S, 

1.  Appeal — revieving  facta— generally.  Where  a  judgment  in  ftivor  of 
a  plAintiff  in  an  action  of  nssumpBit  is  affirmed  by  the  Appellate  Court,  and 
there  i8  evidence  in  the  record  tending  to  eRtablish  the  plaintifiTs  theory  of 
the  case,  no  assignment  of  error  can  be  permitted  which  caUs  in  question  the 
finding  of  the  facts  by  the  trial  and  Appellate  courts. 

2.  On  the  trial  of  a  case  by  the  court  without  a  jury,  the  court  decided  to 
admit  in  evidence  any  letters,  telegrams  or  communications  from  the  defend- 
ant to  his  agent,  provided  they  were  shown  to  the  plaintiff  or  the  contents 
in  any  way  communicated  to  him  by  the  agent;  but  as  to  what  letters  or 
telegrams  were  shown  the  plaintiff,  or  their  contents  made  known  to  him,  the 
evidence  was  conflicting:  Held,  that  the  finding  of  the  trial  court  as  to  what 
communications  had  been  shown  or  made  known  to  the  plaintiff,  was  review- 
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able  only  by  the  Appellate  Court,  and  that  it  would  be  presnm&d  the  trial 
court  obBerved  the  rule  of  evidence  it  adopted. 

3.  Same — revieinng  facts— on  queaiion  of  excessive  damages.  Whether 
the  amount  of  damages  recovered  by  a  plaintiff  in  an  ordinary  action  ex  con- 
tractu is  excessive  or  not,  is  a  question  of  fact,  which  this  court  can  not 
consider  on  appeal  from  the  judgment  of  the  Appellate  Court,  affirming  the 
judgment  of  the  trial  court. 

4.  Evidence — relevancy — in  the  particular  case  —as  to  communications 
bettpeen  parties  prior  to  the  transaction  in  controversy.  In  a  suit  against 
a  commission  man,  to  recover  back  margins  put  up  from  time  to  time  on  a 
purchase  for  future  delivery,  on  the  ground  that  the  defendant  closed  out 
the  deal  contraTT  to  the  con  tract,  there  being  no  complaint  that  plaintiff  had 
failed  to  advance  the  requisite  mai-gins  prior  to  the  day  the  deal  was  closed 
out,  it  was  heUi,  that  proof  of  telegninis  from  the  defendant  to  his  agent  prior 
to  that  diy,  and  communicated  to  the  plaintiff,  was  irrelevant,  and  that  there 
was  no  error  in  refusing  to  admit  the  same. 

5.  Where  a  plaintiff's  right  of  a?tion  depends  upon  the  fact  whether,  on  a 
particular  day,  he  had  iailed  to  m:ike  a  f  ui-ther  advance  to  one  who  had  made 
n  purchase  for  him  on  the  bo.ird  of  trade,  on  notice  on  that  di\y,  there  being 
no  claim  of  any  def  inlt  prior  to  such  time,  evidence  consisting  of  communi- 
cations  from  the  defendant  to  his  agent,  b^'  lettera  and  telegmms,  long  prior 
thereto,  is  immaterial,  and  properly  rejected.    , 

6.  Sahe — as  to  proof  of  conceded  facts.  There  is  no  error  in  refusing 
to  admit  evidence  to  prove  any  fact  which  is  not  disputed,  but  is  conceded  on 
tlie  tri:il;  nor  is  there  imy  error  in  refusing  to  admit  evidence  which  does  not 
tend  to  prove  the  fact  sought  to  be  established  by  it. 

7.  A.G-ESCY —forfeiture  of  the  agents  commissions  and  lien.  An  agent 
employed  to  make  a  contnict  in  his  own  name,  for  the  purchase  of  grain,  to 
be  delivered  at  a  future  day,  for  his  principal,  and  to  whom  his  principal 
has  advanced  the  required  mnrgins  to  protect  him  from  loss,  and  who,  after 
receiving  all  the  margins  required,  closes  out  the  deal  and  thereby  sells  at  a 
loss,  in  violation  of  his  contract,  will  lose  his  lien  on  the  margins  in  his  hands, 
and  his  commissions;  and  the  principal  may,  under  the  common  counts  in 
assumpsit,  recover  of  him  all  the  margins  so  advanced  by  him  to  the  agent. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Francis  A^  Riddle,  and  Mr.  \V.  C.  Goudy,  for  the  ap*- 
pellant. 


Messrs.  Kixo  &  Packard,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Although  this  case  has  been  elaborately  argued  by  counsel, 
it  would  seem  it  ought  not  to  require  any  very  extended  discus- 
sion, as  the  controlling  facts  occuri-ed  in  a  single  day,  and  are 
comprised  in  a  brief  compass.  The  action  was  commenced 
by  Mark  Carley,  against  Samuel  H.  Larminie  and  Edward 
A.  Bigelow.  Afterwards,  it  was  discontinued  as  to  the  latter 
named  defendant.  The  declaration  contains  only  the  com- 
mon counts,  to  which  the  general  issue  was  pleaded.  The 
suit  was  brought  to  recover  certain  sums  of  money  placed  by 
plaintiff  in  the  hands  of  defendant,  as  margins  on  deals  in 
corn  and  lard,  made  on  the  board  of  trade  in  Chicago.  It 
was  stipulated,  to  be  considered  and  used  in  evidence,  that 
the  declaration  contains  the  whole  cause  of  action  claimed 
by  plaintiff  against  defendant ;  that  all  the  orders,  contracts, 
purchases  and  sales  made  or  attempted  to  be  made  in  con- 
nection with  the  cause  of  action,  or  out  of  which  or  on  account 
of  which  the  alleged  cause  of  action  is  claimed  to  have  arisen, 
or  which  shall  be  offered  or  introduced  in  evidence,  were  bona 
fide,  and  for  actual  delivery  of  the  articles  therein  mentioned, 
and  that  neither  party  shall  call  the  same  in  question  as 
having  any  element  of  gambling  contracts  in  them.  On  the 
trial  in  the  Superior  Court,  phiintiff  recovered  a  judgment 
against  defendant.  That  judgment  was  affirmed  in  the  Ap- 
pellate Court  for  the  First  District,  and  defendant  brings  the 
case  to  this  court  on  his  further  appeal. 

This  court  is  asked  to  reverse  the  judgment  of  the  Appellate 
Court  on  two  different  grounds :  First,  because  the  trial  court 
improperly  excluded  certain  documentary  and  other  evidence 
offered  by  defendant,  on  the  trial  of  the  case ;  and  second, 
because,  assuming  as  true  all  that  the  evidence  produced  on 
the  trial  tends  to  prove  in  favor  of  plaintiff,  it  appears  the 
damages  awarded  by  the  Superior  Court  are  excessive.  As 
respects  the  latter  point,  it  may  be  said,  as  to  the  amount 
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which  the  evidence  shows  a  plaintiff  is  entitled  to  recover  in 
a  particular  case,  that  is  regarded,  under  all  the  recent  de- 
cisions of  this  court,  as  a  question  of  fact,  and  as  to  which 
the  finding  of  the  Appellate  Court  is  conclusive  on  this  court. 
But  as  to  the  rule  to  be  adopted  for  ascertaining  the  measure 
of  damages,  that  is  a  question  of  law,  and  so  far  as  the  ques- 
tion made  may  have  any  application  to  the  facts  of  the  present 
case,  it  will  be  considered  further  on. 

The  objections  taken  to  the  rulings  of  the  court  in  the 
exclusion  of  testimony  offered  by  defendant,  can  be  more 
under  standingly  considered  after  a  brief  reference  to  the  prin- 
cipal and  controlling  facts  of  the  case.  In  the  fall  of  1881 
plaintiff  procured  defendant  to  buy  for  him  a  large  quantity 
of  com,  for  delivery  in  May  of  the  next  succeeding  year,  and 
also  a  quantity  of  lard,  for  delivery,  perhaps,  in  March,  1882. 
It  was,  no  doubt,  tacitly,  if  not  expressly,  understood  the  pur- 
chases of  these  commodities  were  to  be  made  on  the  board  of 
trade,  and  as  plaintiff  resided  in  Champaign,  and  defendant 
in  Chicago,  the  negotiations  between  the  parties  were  con- 
ducted through  Mr.  Newell,  who  was  defendant's  local  agent 
at  Champaign.  Some  dealings  seem  to  have  been  had  be- 
tween the  parties  prior  to  the  transactions  out  of  which  the 
present  litigation  arose,  but  as  to  them  no  controversy  exists 
now,  and  never  did.  A.s  to  the  quantity  of  corn  and  lard  pur- 
chased by  defendant  for  plaintiff,  and  as  to  the  prices  to  be 
paid  for  them,  and  when  the  same  were  to  be  delivered,  there 
never  has  been  any  disagreement  between  the  parties,  nor  as 
to  the  commissions  defendant  should  receive  for  his  services 
in  transacting  the  business.  There  is  some  controversy  as  to 
the  precise  amount  of  margins  plaintiff  was  to  keep  on  deposit 
with  defendant,  but  none  as  to  the  fact  plaintiff  should  keep 
a  suflScient  amount  on  deposit  with  defendant  to  afford  him 
indemnity  against  loss  for  carrying  the  corn  and  lard  for 
plaintiff.  That  was  done,  and  up  to  the  14th  or  15th  day  of 
February,  1882,  it  is  not  claimed  plaintiff  had  not  so  far  com- 
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plied  with  his  contract  in  that  respect  that  no  complaint  had 
been  made,  and  no  right  of  sale  (which  it  is  conceded  defend- 
ant would  have  had  in  case  of  failure  to  keep  margins  good,) 
had  been  insisted  upon,  or  even  claimed.  If  there  had  been 
any  failures  on  the  part  of  plaintiBF,  previous  to  that  date,  to 
keep  margins  on  deposit,  they  had  been  waived  by  accepting 
subsequent  payments  of  margins,  and  continuing  to  carry  the 
corn  and  lard,  so  that  up  to  the  loth  day  of  February,  1882, 
it  can  not  be  said  there  was  really  any  breach  of  his  con- 
tract, whatever  it  was,  as  to  margins  to  be  kept  on  deposit 
with  defendant.  Narrowing  the  controversy,  then,  as  must 
be  done,  to  what  occurred  on  the  15th  day  of  Februaiy,  1882, 
and  the  events  connected  directly  therewith,  the  case  is  re- 
lieved of  all  seeming  difficulty.  On  that  day  defendant  sold 
plaintiff's  corn  and  lard,  and  the  principal  contention  is  as  to 
defendant's  right,  under  his  contract  with  plaintiflf,  to  make 
such  sales.  It  seems  tlie  markets  had  become  unsettled  on 
the  board  of  trade,  and  defendant's  position  is,  he  caused  his 
resident  agent,  Newell,  to  give  plaintiff  notice  that  unless  he 
put  up  further  margins  by  one  o'clock  P.  M.  on  the  15th  day 
of  February,  he  would  sell  his  corn  and  lard  on  the  market, 
under  his  contract  with  plaintiff,  or  according  to  the  usual 
custom  in  such  cases.  Plaintiff  denies  he  had  any  notice 
whatever  that  his  deals  were  to  be  closed  out,  and  asserts  that 
when  he  was  asked  to  do  so  on  that  day,  he  put  up  all  the 
margins  demanded.  There  is  evidence  that  on  the  morning 
of  the  15th  of  February,  Newell  notiiSed  plaintiff  of  the  un- 
settled condition  of  the  markets,  and  that  he  was  calling  for 
margins.  In  reply,  plaintiff  told  Newell  his  margins  were 
not  "exhausted,"  and  further  stated  he  had  been  figuring, 
and  that  Newell  looked  over,  and  said  to  him :  "For  the  time 
being,  your  margins  are  sufficient.  If  there  is  a  change  in 
the  market — if  it  is  lower — I  will  call  on  you."  Plaintiff  then 
left  Newell's  office  and  went  to  his  home.  In  the  afternoon 
of  the  same  day,  perhaps  about  two  o'clock,  Newell  went  to 
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plain tiflF's  house,  and  told  him  "the  market  was  panicky — the 
bottom  was  about  falling  out, "  and  that  if  he  wanted  to  save 
his  margins,  he  must  put  up  more  money.  Plaintiff  then 
gave  Newell  his  check  for  $2000,  and  took  his  receipt  for  it 
for  so  much  money  paid  to  defendant,  as  margins,  to  secure 
his  deals.  Thereupon  Newell,  it  is  said,  telegraphed  defend- 
ant that  plaintiff  "had  margined  handsomely."  Later  in  the 
same  day,  perhaps  about  dark,  Newell  again  went  to  plaintiff, 
and  told  him  he  had  just  received  a  telegram  from  defendant 
that  his  deals  had  been  closed  out.  There  is  a  conflict  in 
the  evidence  as  to  some  of  the  facts  occurring  on  the  day  the 
deals  were  closed,  but  as  there  is  evidence  tending  to  establi^>b 
plaintiff's  theory  of  the  case,  it  will  be  understood  the  trial 
and  Appellate  courts  found  the  facts  that  way,  and  no  assign- 
ment of  error  ci^n  be  permitted  that  will  call  in  question  the 
correctness  of  that  finding.  Upon  the  facts  as  they  must 
have  been  found  by  the  lower  courts,  as  the  evidence  tends 
to  establish  them,  it  is  clear  plaintiff  had  no  notice  his  deals 
were  to  be  closed  out  on  that  day,  or  at  any  other  time ;  that 
he  was  not  in  default  as' to  margins,  for,  in  the  language  of 
defendant's  agent,  he  had  "margined  handsomely,"  and  that 
defendant  had  no  right,  either  under  his  contract  with  phiin- 
tiff,  or  under  any  custom  proven  to  have  existed  on  the  board 
of  trade,  or  elsewhere,  in  regard  to  such  matters,  to  close  out 
bis  deals.  Keeping  these  facts  in  mind,  the  reason  for  reject- 
ing most,  if  not  all,  of  the  testimony  offered  by  defendant, 
of  which  complaint  is  made,  is  apparent.  Most  of  the  evi- 
dence rejected  consisted  of  communications,  by  letters  and 
telegrams,  that  had  passed  between  defendant  and  his  agent, 
Newell,  and  which  related  to  matters  long  passed,  and  con- 
cerning which  no  controversy  ever  existed.  The  decision  of 
the  trial  court  might  be  sustained  on  the  single  ground  the 
evidence  offered  was  immaterial  on  the  issue  to  be  tried.  It 
related  to  no  matter  in  dispute  between  the  parties,  and  could 
not,  therefore,  illustrate  any  phase  of  the  case.     What  pos- 
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Bible  effect  could  it  have  on  the  issue  joined,  to  prove  what 
communications  had  passed  between  the  parties  concerning 
margins,  prior  to  the  15th  day  of  February?  No  complaint 
is  now  or  ever  was  made  that  prior  to  that  date  plaintiff  had 
been  in  default  in  regard  to  putting  up  margins  on  the  deals 
closed  out  on  that  day.  Whether  plaintiff  was  in  default  as 
to  margins  on  the  day  the  deals  were  closed,  was  the  only 
question  then  before  the  court,  and  what  communications 
may  have  taken  place  in  relation  to  other  deals  at  any  former 
time,  were  wholly  irrelevant.  The  evidence  tendered  would 
obscure,  rather  than  enlighten,  the  issue  to  be  tried,  had  it 
been  admitted. 

But  there  is  another  view  that  may  be  taken,  that  leads 
to  the  same  conclusion.  It  will  be  remembered  the  case  was 
tried  before  the  court,  without  the  intervention  of  a  jury.  The 
court  decided,  in  regard  to  all  this  class  of  testimony :  "Any 
letters,  telegrams  or  other  communications  between  defendant 
and  Ellis  J.  Newell,  were  competent  and  proper  evidence  to 
be  introduced  on  the  part  of  defendant,  provided  that  any 
such  letter,  telegram  or  other  communication  was  shown  to, 
or  the  contents  in  any  way  communicated  to,  the  plaintiff." 
It  is  not  made  a  matter  of  objection  that  this  ruling  was  not 
as  broad  as  the  law  would  warrant,  but  the  complaint  is,  the 
court  repeatedly  violated  the  rule  announced,  in  its  subsequent 
rulings.  If  the  court  departed  from  the  rule  it  had  declared, 
it  must  have  been  in  excluding  letters  or  telegrams  that  had 
been  shown  to,  or  the  contents  communicated  to,  plaintiff. 
How  could  it  be  known  to  this  court  whether  a  letter  or  tele- 
gram that  had  been  shown  to,  or  the  contents  disclosed  to, 
plaintiff,  was  rejected  when  offered  in  evidence  ?  Obviously, 
what  letters  or  telegrams  had  been  shown  to  plaintiff,  or  the 
contents  communicated  to  him,  could  only  be  known  from  the 
evidence,  arid  as  to  j;hem  the  evidence  was  quite  as  conflicting 
as  to  any  other  point  in  the  case.  It  was  the  privilege  of  the 
trial  court  to  determine,  from  the  evidence,  conflicting  as  it 
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was,  what  communications  had  been  shown  to,  or  the  con- 
tents made  known  to,  plaintiff,  and  its  decisions  as  to  such 
controverted  facts  are  only  reviewable  in  the  Appellate  Court. 
It  can  not,  therefore,  be  known  to  this  court  that  the  trial 
court  rejected  any  communication,  whether  by  letter  or  tele- 
gram, that  may  have  passed  between  defendant  and  Newell, 
that  the  proof  showed  had  been  exhibited  to  plaintiff,  or  the 
contents  disclosed  to  him.  To  ascertain  that  fact  would  re- 
quire this  court  to  determine  controverted  questions  of  fact, 
which  is  not  allowable.  The  court  decided  it  would  admit 
any  letter,  telegram  or  other  communication  between  defend- 
ant and  his  agent,  Newell,  that  had  been  shown  to,  or  the 
contents  communicated  to,  plaintiff,  and  the  presumption 
will  be  indulged  it  observed  the  rule  of  evidence  adopted,  and 
admitted  everything  it  believed,  from  the  evidence,  had  been 
BO  proven. 

It  is  said  the  correspondence  between  defendant  and  Newell, 
if  admitted,  would  go  far  to  confirm  Newell's  testimony  that 
he  had  made  the  calls  for  margins,  as  directed,  as  was  his 
duty  to  do.  How  the  testimony  offered  could  have  any  such 
effect,  is  not  readily  understood.  As  before  remarked,  there 
was  no  controversy  as  to  what  Newell  did,  as  agent  for  de- 
fendant, in  making  calls  for  margins  piior  to  the  15th  day 
of  February,  and  it  would  seem  to  be  absurd  to  contend  that 
letters  or  telegrams  sent  by  defendant  weeks  or  months  before, 
could,  in  the  remotest  degree,  tend  to  prove  that  Newell  on  that 
day  performed  a  duty  devolved  on  him  by  his  relations  with 
defendant.  The  presumption  the  agent  did  his  duty  to  his 
principal  is  just  as  strong  without  such  testimony  as  with  it. 

Coming  now  to  consider  testimony  offered  relating  more 
nearly  to  events  that  transpired  on  the  15th  day  of  February, 
no  error  is  perceived  in  the  rulings  of  the  court  in  the  rejec- 
tion of  testimony.  It  is  proven  that  on  the  14th  and  15th 
days  of  February,  defendant  sent  from  Chicago,  to  Newell, 
one  letter  and  a  number  of  telegrams, — perhaps  three,  in  all, 
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— directing  Newell  to  call  on  plaintiff  for  further  margins. 
These  papers,  it  is  said,  were  offered,  in  connection  with  New- 
ell's  evidence,  to  prove  that  Newell  made  calls  on  plaintiff  for 
margins,  on  the  14th  and  15th  days  of  February,  by  direction 
of  defendant,  and  that  plaintiff  neglected  to  margin  as  re* 
quired,  and  therefore  his  deals  were  lawfully  closed  for  want 
of  reasonable  margins.  If  the  letter  and  the  telegrams  were 
offered  with  a  view  to  show  Newell  had  authority  from  defend- 
ant to  make  calls  for  margins,  that  was  wholly  unnecessary, 
as  it  was  a  conceded  fact  Newell  had  such  authority ;  but  if 
done  to  show  Newell  actually  made  such  calls,  then  it  is  suf- 
ficient to  say  the  evidence  tended  to  prove  no  such  thing, — so 
that  in  either  view  the  evidence  was  unimportant.  But  aside 
from  this  view,  it  is  clear  that  every  one  of  these  papers  that 
was  at  all  material  to  the  matter  in  issue  between  the  parties 
was  in  fact  admitted  in  evidence.  The  letter  was  read  in  evi- 
dence, and  the  telegram  of  the  morning  of  the  15th  was  lost, 
but  Newell  was  permitted  to  state  his  version  of  its  contents, 
and  that  was  all  that  defendant  could  reasonably  insist  upon. 
Had  the  other  telegrams  of  near  that  date  been  given  in  evi- 
dence, they  would  have  proved  nothing  material  to  the  defence 
not  contained  in  the  letter  and  telegram  actually  read  in  evi- 
dence, and  it  would  have  been  useless  to  incumber  the  record 
with  so  many  repetitions  of  the  same  thing.  These  telegrams 
are  preserved  in  the  transcript  of  the  record,  and  it  is  seen 
they  only  contain  statements  as  to  the  unsettled  condition  of 
the  market,  and  that  Newell  was  required  to  call  for  margins. 
All  that  was  in  the  letter  and  telegram  in  evidence,  and  noth- 
ing more  was  required. 

Objections  taken  to  the  rulings  of  the  court  in  the  rejec- 
tion of  other  testimony  have  so  little  in  their  support  it  is 
not  deemed  necessary  to  remark  upon  all  of  them,  and  to  do 
so  would  extend  this  opinion  to  a  most  unreasonable  length. 
It  is  sufficient  to  say  they  have  all  been  considered,  and  it  is 
found  none  of  them  are  tenable. 
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Although  the  court  was  not  asked,  by  any  written  proposi- 
tion to  be  held  as  law,  to  state  what  rule  would  be  adopted  to 
ascertain  the  measure  of  damages,  it  is  quite  evident  the  court 
determined  plaintiff  was  entitled  to  recover  the  whole  amount 
of  margins  deposited  with  defendant,  and  that,  it  is  said,  was 
error  of  law.  The  question  made  on  this  branch  of  the  case 
is  not  new  in  this  court.  In  Jones  v.  Marks ,  40  lU.  313,  it 
was  held  that  where  a  party  making  the  purchases  of  grain 
or  other  commodities,  disobeyed  instructions  in  making  sales, 
he  thereby  lost  all  lien  upon  the  money  deposited  with  him 
as  a  pledge  against  loss,  and  as  the  depositor  was  thereby 
released  from  the  contract,  he  became  entitled  to  withdraw 
the  money  from  the  hands  of  the  depositary,  and  could  main- 
tain an  action  for  its  recovery.  Since  then  the  principle  of 
that  case  has  been  recognized  and  followed  so  often  it  may 
now  be  regarded  as  the  settled  law,  in  this  State,  at  least, 
whatever  it  may  be  elsewhere.  (Oldershatv  v.  Knowles,  101 
111.  107;  Denton  v.  Jackson,  106  id.  433.)  These  cases  are, 
of  course,  conclusive  of  the  same  point  in  the  case  now  be- 
fore the  court. 

It  was  also  held  in  Jones  v.  Marks,  si^ra,  the  money  in 
the  hands  of  the  depositary,  in  such  cases,  might  be  recovered 
back  by  the  depositor,  under  the  common  counts,  in  an  action 
of  assumpsit,  and  that  it  was  not  necessary  to  declare  on 
the  special  contract  which  had  been  violated,  as  nothing  re- 
mained to  be  done  under  it.  That  is  precisely  the  case  here. 
The  money  was  recovered  under  the  common  counts,  in  an 
action  of  assumpsit,  and  that  is  permissible  under  the  pre- 
vious decisions  of  this  court. 

There  is  no  pretence  the  deals  were  replaced  by  defendant, 
either  with  or  without  the  direction  of  plaintiff,  and  for  that 
reason  the  rulings  on  this  branch  of  the  case,  whether  strictly 
correct  or  not,  do  not  aflfect  the  merits  of  the  case  one  way  or 
the  other.  As.  the  case  was  presented  in  the  trial  court,  that 
was  an  immaterial  issue.     Had  defendant  replaced  the  deals 


206 


Martin  et  al.  t?.  Foulke  et  al. 


SyllftbuB. 


when  it  was  discovered  they  had  been  irregularly  closed  oat, 

or  had  defendant  offered  to  do  so  without  unreasonable  delay, 

and  without  additional  expense  to  plaintiff,  and  the  offer  had 

been  refused,  then  some  of  the  questions  made  might  have 

become  important,  otherwise  not. 

There  is  no  error  in  the  record  that  in  any  substantial 

degree  affects  the  merits  of  the  case,  and  the  judgment  of  the 

Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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Thomas  Martin  et  al. 

r. 
Joseph  Poulkb  et  al. 

Filed  at  Ottawa  May  15, 1885. 

1.  Exceptions  and  BiiiLS  of  exceptions— n«c«^«i«y  of  taHna  and 
preserinng  exceptions.  The  rale  in  this  State  is  inflexible  that  in  order  to 
take  advantage  of  any  improper  mling  of  the  court,  pending  the  trial  of  a 
cause,  which  does  not  ^-elate  to  the  pleadings  or  appear  on  the  face  of  the 
judgment  itself,  the  bill  of  exceptions  must  show  an  exception  was  taken  to 
the  same.  It  is  not  sufficient  that  the  clerk  recites  in  the  record  that  excep- 
tion was  taken.  Joinder  in  error  and  submitting  the  cause  are  not  a  waiver 
of  defect  in  this  respect. 

2.  Where  a  cause  is  tried  by  the  court  without  a  jury,  and  no  exception 
is  taken  to  the  finding  of  the  court  or  to  the  rendering  of  judgment,  and  pre- 
served in  a  bill  of  exceptions,  and  no  motion  is  made  for  a  new  trial,  the 
finding  and  judgment  can  not  be  assigned  for  error. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
Charles  Blanchard,  Judge,  presiding. 

Mr.  Thomas  H.  Hutchins,  for  the  appellants. 

Messrs.  Garnset  &  Enox,  for  the  appellees. 
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Mr.  Justice  Mulket  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  rendered  by  the  circuit 
court  of  Will  county,  in  an  action  of  ejectment,  wherein  the 
appellees  were  plaintiffs  and  the  appellants  defendants.  The 
declaration  consists  of  but  one  count,  in  the  usual  form,  alleg- 
ing that  the  plaintiffs  claim  the  premises  in  fee,  but  specifies 
no  particular  interest  in  any  of  them.  By  consent  of  parties 
the  cause  was  tried  by  the  court  without  a  jury,  resulting  in  a 
finding  and  judgment  for  plaintiffs.  The  judgment  followed 
the  declaration  in  finding  that  the  premises  belonged  to  ap- 
pellees in  fee. 

The  errors  assigned  are  as  follows :  First,  the  court  erred 
in  rendering  judgment  for  the  plaintiffs,  and  against  the  de- 
fendants; second,  that  the  judgment  does  not  specify  the 
particular  estate  of  each  plaintiff  in  the  premises,  according 
to  the  proof,  and  is  therefore  void ;  third,  that  the  proof  does 
not  show  title  in  the  plaintiffs,  or  either  of  them,  and  there- 
fore the  judgment  is  void ;  fourth,  that  the  proof  does  not 
warrant  such  a  judgment  in  favor  of  the  plaintiffs. 

In  the  view  we  take  of  this  case  it  is  unnecessary  to  inquire 
whether  any  of  the  above  errors  are  well  assigned  or  not,  for 
an  examination  of  the  record  shows  that  no  exception  was 
taken  to  the  findings  of  the  court  or  to  the  rendering  of  the 
judgment,  and  that  not  even  a  motion  for  a  new  trial  was 
made.  It  is  true  there  is  a  recital  inserted  by  the  clerk  in 
the  record,  immediately  following  the  judgment,  to  the  effect 
that  such  an  exception  was  taken,  but  we  can  not  regard  that 
statement  as  a  part  of  the  record.  If  such  an  exception  was 
taken,  it  could  only  have  been  made  a  part  of  the  record  by 
embodying  it  in  the  bill  of  exceptions,  and  we  fail  to  find  it 
there.  The  rule  is  inflexible  that  in  order  to  take  advantage 
of  any  improper  ruling  of  the  court,  pending  the  trial  of  a 
cause,  which  does  not  relate  to  the  pleadings  or  appear  on 
the  face  of  the  judgment  itself,  must,  in  order  to  take  advan- 
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tage  of  it  in  an  appellate  tribunal,  be  preserved  by  a  proper 
bill  of  exceptions.  That  was  not  done  in  this^case,  and  hence 
the  appellants  will  be  deemed  to  have  waived  the  error  com- 
plained of.  To  this  view  of  the  matter  it  is  answered,  that 
appellees,  by  joining  in  error,  went  to  trial  on  the  merits, 
and  thereby  waived  the  defect  in  the  bill  of  exceptions, — and 
in  support  of  this  claim  Brockicay  v.  Rowley,  66  111.  103,  is 
cited.  We  do  not  deem  it  necessary  to  stop  to  consider  the 
case  just  cited,  for,  conceding  it  to  be  an  authority  in  point, 
which  we  do  not,  we  could  not  consistently  follow  it.  The 
position  of  appellants,  as  we  understand  it,  is  this :  that  if  the 
court,  upon  the  trial  of  a  cause,  makes  an  improper  ruling 
against  a  party,  to  which  no  exception  is  taken,  he  may, 
nevertheless,  on  appeal,  assign  for  error  the  improper  ruling ; 
and  if  the  opposite  party  joins  in  error,  the  only  inquiry  then 
will  be,  whether,  as  matter  of  fact,  the  error  occurred,  and  if 
it  did,  the  complaining  party  may  avail  himself  of  it  precisely 
in  the  same  way,  and  to  the  same  extent,  as  if  the  proper 
exception  had  been  taken.  Whatever  may  be  the  rule  in 
this  respect  elsewhere,  it  certainly  can  not  be  the  law  here. 
The  Reports  of  this  State  abound  with  instances  of  erroneous 
rulings  by  trial  courts  which  this  court  has  uniformly  refused 
to  consider  on  the  ground  no  exceptions  were  taken  to  them, 
in  all  of  which,  except,  perhaps,  in  a  case  now  and  then 
omitted  through  inadvertence,  there  was  a  joinder  in  error. 
Miere  v.  Brush,  3  Scam.  21 ;  Armstrong  v.  Mock,  17  111.  166; 
Gridley  v.  Capen,  72  id.  11 ;  Hill  v.  Harding,  93  id.  77.  This 
practice  is  of  too  long  standing,  and  the  rule  too  firmly  estab- 
lished, to  admit  of  change  now. 

The  only  error  complained  of  being  such  as  we  can  not 
consider,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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EosEmiiL  Cemetery  Company 

V. 

Mary  Hopkinson,  Exr'x. 

Filed  at  Ottawa  May  16,  1885. 

1.  Cemetery  companies — corporate  powers— to  make  by -laws,  rules 
end  regulationa— uniformity  of  application  required.  Where  the  charter 
incorporRting  a  cemetery  company  provides  for  a  board  of  managers,  who 
are  anthorized  to  lay  off  the  grounds  into  lots,  sell  the  same,  make  by-laws, 
and  such  rales  and  regulations  for  the  government  of  lot  owners  and  visitors 
as  they  may  deem  necessary,  they  may  make  such  rules  and  regulations;  but 
they  must  be  reasonable,  equa^  in  their  operation,  and  uniform  in  their  appli- 
cation to  all  owners  of  lots  in  the  cemetery.  The  managers  will  have  no  right 
to  make  a  rule  which  will  confer  a  right  upon  one  owner  in  reg>ird  to  the 
improvement  of  his  lot,  and  deny  the  same  right  to  another  lot  owner. 

2.  Snch  a  company  being  a  quasi  public  corporation,  and  possessed  of 
the  right  to  condemn  property,  and  invested  with  other  important  powers,  is 
bound  to  exercise  its  rights  and  privileges  fairly  and  impartially;  and  if, 
through  its  officers,  it  attempts  to  act  arbitrarily,  or  to  transcend  its  powers 
to  the  injury  of  a  lot  owner,  such  action  may  be  reviewed  and  controlled  by 
the  courts. 

3.  Same — erecting  a  vault  upon  a  cemetery  lot — rights  of  the  oipner — 
of  rules  in  restriction  thereof.  If  the  board  of  managers  of  a  public  ceme- 
tery company  incorporated  by  law,  bive  authority,  under  their  charter,  to 
prevent  a  lot  owner  from  erecting  a  vault  upon  his  lot,  that  power  can  only 
be  exercised  by  the  adoption  of  a  general  rule  on  the  subject  applicable  to 
every  one. 

4.  A  rule  adopted  by  the  board  of  managers  of  an  incorporated  cemetery 
company,  that  "no  vault  shall  be  built  entirely  or  partially  above  ground  with- 
out permission  of  the  company,"  taken  in  connection  with  another  that  uo 
vault  shall  be  constructed  in  the  cemetery  until  the  designs  and  specifiai- 
tions  of  the  same,  with  a  diagram  of  location,  shall  have  been  submitted  and 
approved  by  the  board,  can  not  be  regarded  as  prohibiting  the  erection  of  a 
vault;  and  in  the  absence  of  a  rule  prohibiting  such  erection  as  to  all  persons, 
the  board  of  managers  have  no  power  to  establish  a  rule  governing  a  particu- 
lar case. 

5.  In  this  case  the  company  had  no  rule  prohibiting  the  erection  of  vaults 
within  the  cemetery,  but  was  acting  under  a  rule  requiring  designs,  specifica- 
tions and  a  diagram  to  be  submitted.  This  was  fully  complied  with  by  the 
owner,  who  proposed  to  erect  a  vault  upon  his  lot,  and  no  objection  was  made 
M  to  the  design  and  specifications,  and  the  question  of  granting  leave  to  erect 
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the  yault  was  left  to  the  decision  of  the  landscape  gardener,  who  decided  to 
grant  the  permission,  and  the  owner  then  made  a  contract  for  the  building 
of  the  vault,  and  the  contractor  proceeded  with  the  work  until  prevented  by 
the  officers  and  agents  of  the  company.  It  also  appeared  that  many  vaults 
had  been  allowed  to  be  built  in  the  cemetery:  Held^  that  the  court  properly 
granted  a  decree,  at  the  instance  of  the  lot  owner,  enjoining  the  company 
from  interfering  with  the  work  or  preventing  the  erection  of  the  vault. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Henry  M.  Shepard,  Judge,  presiding. 

Messrs.  Bentley  &  Bentley,  for  the  appellant : 

The  right  of  complainant  to  build  a  vault  upon  her  lots 
in  the  cemetery  of  the  defendant  company,  the  company  ob- 
jecting thereto,  depends  primarily  upon  her  title  to  the  lots. 
Every  deed  of  conveyance,  whether  for  a  pew,  or  vault,  or 
house,  is  a  contract  between  the  parties,  to  be  interpreted 
according  to  its  actual,  or  fairly  to  be  presumed,  intent. 
Richards  v.  Protestant  Dutch  Church,  32  Barb.  45. 

A  deed  of  conveyance  of  a  cemetery  lot,  though  absolute 
in  terms,  conveys  no  right,  per  se,  to  build  a  vault  upon  it. 
The  title  to  cemetery  lots  is  analogous  to  that  of  pew-holders 
in  a  house  of  worship,  which  is  subject  to  the  right  of  the 
corporation  owning  the  house  to  make  such  rules  and  regula- 
tions governing  the  pew-holders,  generally,  as  it  may  see  fit. 
Buffalo  Cemetery  v.  City  of  Buffalo,  46  N.  Y.  603 ;  VoorJiees 
V.  Presbyterian  Church,  8  Barb.  135 ;  Cooper  v.  First  Presbyte- 
rian Church,  32  id.  222  ;  Richards  v.  Protestant  Dutch  Church, 
32  id.  45 ;  Kincaid's  case,  66  Pa.  St.  411 ;  Gay  v.  Baker,  17 
Mass.  435;  Daniel  v.  Wood,  1  Pick.  102;  Sohier  y.  Trinity 
Church,  109  Mass.  1 ;  Mt,  Moriah  Cemetery  v.  Commonwealth, 
81  Pa.  St.  235. 

Where  there  is  no  reasonable  presumption  of  authority, 
and  no  actual  authority  given  to  an  agent,  the  corporation 
should  not  be  prejudiced  by  his  unauthorized  acts.  Castar 
V.  TitusviUe  Gas  Co.  63  Pa.  St.  38 ;  Bank  of  United  States  v. 


BosEHiLL  Cemetery  Co.  v,  Hopkinson.  Sll 

Brief  for  the  Appellee. 

Dun,  6  Pet.  51 ;  Bank  of  Metropolis  v.  Jones,  8  id.  12 ;  Stewart 
V.  Huntington,  11  S.  &  R.  267. 

The  affairs  of  a  corporate  body  can  be  transacted  only  at 
a  corporate  meeting.  Schumm  v.  Seytnour,  24  N.  J.  Eq.  163 ; 
Cammeyneyer  v.  Lutheran  Church,  2  Sandf .  Ch.  254 ;  Dennison 
T.  Austin,  16  Wis.  334. 

If  tbe  agreement  is  made  outside  of  the  meeting,  it  is  not 
good.     Railroad  Co.  y.  Reeve,  15  Md.  240. 

Mr.  J.  Blackburn  Jones,  and  Mr.  Robert  H.  MoMurdy,  for 
the  appellee : 

The  cemetery  company,  being  a  qu^asi  public  corporation, 
must  exercise  its  powers  fairly,  reasonably  and  impartially. 
Village  of  Glencpe  v.  People,  78  HI.  389 ;  Zanone  v.  Mound 
City,  103  id.  666 ;  Chicago  v.  Rampff,  45  id.  97 ;  Trustees  v. 
Walsh,  57  id.  366;  Railroad  Co.  v.  People  ex  rel.  67  id.  14; 
Richards  v.  Protestant  Dutch  Church,  32  Barb.  44 ;  Vincent 
V.  Railroad  Co.  49  111.  33 ;  Happy  v.  Morton,  33  id.  40 ;  Tap- 
ping  on  Mandamus,  (Am.  ed.)  66 ;  Green  v.  Green,  34  111.  320. 

The  doctrine  of  all  tbe  foregoing  cases  is,  that  where  a  dis- 
cretion is  abused,  and  works  injustice,  it  is  admissible  that  it 
shall  be  controlled  by  mandamus. 

The  deed  for  these  lots  conveyed  the  title,  subject  only  to 
reasonable  rules  and  regulations  of  the  company.  Common- 
wealth V.  Mt.  Moriah  Cemetery,  10  Phil.  385. 

The  presumption  is,  that  acts  which  an  officer  of  a  corpo- 
ration usually  and  customarily  performs  in  behalf  of  his  com- 
pany, are  authorized  by  the  directors.  Elivell  v.  Dodge,  33 
Barb.  339 ;  Beers  v.  Phoenix  Glass  Co.  14  id.  368 ;  Flickner 
V.  Bank  of  United  States,  8  Wheat.  338 ;  Smith  v.  Hull  Glass 
Co.  9  Eng.  L.  &  Eq.  446 ;  Bissell  v.  Railroad  Co.  22  N.  Y. 
259;  Story  on  Agency,  (7th  ed.)  sec.  52;  Green's  Brice's 
Ultra  Vires,  506,  note  a;  Commercial  v.  Union,  19  Horr.  318; 
Flagelyy.  Hubbard,  22  Cal.  35;  Potter  on  Corp.  sec.  131, 
page  183. 
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It  is  also  presumed  that  directors  are  acting  lawfully  in 
what  they  do.  Knox  v.  Aspinwall,  21  How.  539 ;  Zabriskie  v. 
Clearland,  33  id.  381 ;  De  Voss  v.  Richmond,  18  Gratt.  338. 

Corporations  are  bound  by  the  acts  of  their  agents  within 
the  scope  of  the  agents'  authority.  Angell  &  Ames  on  Corp. 
sec.  297 ;  Bissell  v.  Railroad  Co.  22  N.  Y.  300 ;  State  v.  Com- 
fiiercial,  8  S.  &  M.  233. 

Directors  of  a  corporation  are  themselves  its  agents.  Potter 
on  Corp.  sec.  131 ;  Field  on  Corp.  sec.  173;  Angell  &  Ames 
on  Corp.  sec.  299. 

The  owner  of  a  lot  in  a  church  close  has  merely  a  usufruc- 
tuary interest.  The  church  or  society,  by  a  mere  majority 
vote,  may  change  the  burial  ground  from  one  place  to  another, 
or  may  discontinue  it  altogether;  but  the  ow,ner  of  a  lot  who 
acquired  by  deed  from  a  private  corporation^  holds  the  fee 
simple,  subject  only  to  the  rules  of  the  company.  Common- 
wealth V.  Mt,  Moriah  Cemetery,  10  Phil.  387;  Richards  v. 
Protestant  Dutch  Church,  32  Barb.  44 ;  Matter  of  Reformed 
Church,  7  How.  478. 

Mr.  Justice  Cbaig  delivered  the  opinion  of  the  Court : 

Mary  Hopkinson,  executrix  of  the  estate  of  her  deceased 
husband,  Charles  Hopkinson,  was  proceeding  to  erect  a  vault 
on  lots  135  and  136,  in  section  "D,"  in  Rosehill  cemetery, 
which  had  been  purchased  by  her  husband  on  the  5th  day 
of  September,  1863,  when  she  was  prevented  by  the  oflBcers 
and  agents  of  Rosehill  Cemetery  Company.  Being  unable  to 
proceed  with  the  work,  she  filed  her  bill  of  complaint  in  the 
Superior  Court  of  Cook  county,  in  which  she  prayed  for  an 
injunction  restraining  the  Rosehill  Cemetery  Company  and 
its  agents  and  officers  from  interfering  with  or  hindering  com- 
plainant and  her  employes  in  the  erection  of  the  vault  upon 
her  said  lots,  and  from  injuring  or  interfering  with  it  after  it 
shall  have  been  erected.     The  defendant  put  in  an  answer  to 
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the  bill,  and  upon  the  hearing,  on  the  pleadings  and  the  evi- 
dence, the  court  rendered  a  decree  as  prayed  for  in  the  bill, 
which  was  aflSrmed  in  the  Appellate  Court. 

The  appellant  was  incorporated  under  an  act  entitled  "An 
act  to  incorporate  the  Rosehill  Cemetery  Company, "  approved 
February  11,  1859.  Afterwards,  and  on  February  13,  1863, 
the  legislature  amended  the  act,  and  under  the  original  and 
amended  acts  the  company  has,  since  its  incorporation,  trans- 
acted business  in  Cook  county.  Under  the  power  contained 
in  the  act  the  company  purchased  land,  laid  out  the  cemetery, 
and  sold  lots  for  burial  purposes.  The  act  of  incorporation 
provides  for  a  board  of  managers,  who  are  authorized  to  lay 
off  the  grounds  into  lots,  sell  the  same,  make  by-laws,  and 
make  such  rules  and  regulations  for  the  government  of  the 
lot-holders  and  visitors  to  the  cemetery  as  they  may  deem 
necessary.  Among  the  rules  adopted  by  the  company  was 
the  following :  **No  vault  or  tomb  shall  be  constructed  in  the 
cemetery  until  the  designs  of  the  same  accompanying  the 
specifications,  and  a  diagram  of  location,  shall  have  been 
submitted  to  the  board  of  managers,  and  approved  by  them." 

The  deed  conveying  the  property  to  Hopkinson  contained 
the  following  provision  :  "Subject,  however,  to  the  provisions 
and  restrictions  of  an  act  of  the  General  Assembly  of  the 
State  of  Illinois,  entitled  'An  act  to  incorporate  the  Bosehill 
Cemetery  Company,  approved  February  11,  1859,*  (and  all 
amendments  that  may  hereafter  be  made  thereto.)  And  also 
subject  to  the  conditions  and  limitations,  and  with  the  privi- 
leges and  restrictions,  specified  in  the  rules  and  regulations 
hereto  annexed,  and  which  are  made  a  part  of  the  conveyance, 
or  which  the  said  company  may  hereafter  make  in  accordance 
with  said  act,  or  with  any  amendment  which  may  hereafter 
be  made  thereto." 

One  of  the  rules  annexed  to  the  deed  was  as  follows :  "The 
proprietor  of  each  lot  shall  have  the  right  to  erect  any  proper 
stone  or  monument  or  sepulchral  structures  thereon,  except 
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— directing  Newell  to  call  on  plaintiff  for  further  margins. 
These  papers,  it  is  said,  were  oflfered,  in  connection  with  New- 
ell's  evidence,  to  prove  that  Newell  made  calls  on  plaintiff  for 
margins,  on  the  14th  and  15th  days  of  February,  by  direction 
of  defendant,  and  that  plaintiff  neglected  to  margin  as  re- 
quired, and  therefore  his  deals  were  lawfully  closed  for  want 
of  reasonable  margins.  If  the  letter  and  the  telegrams  were 
oflfered  with  a  view  to  show  Newell  had  authority  from  defend- 
ant to  make  calls  for  margins,  that  was  wholly  unnecessary, 
as  it  was  a  conceded  fact  Newell  had  such  authority ;  but  if 
done  to  show  Newell  actually  made  such  calls,  then  it  is  suf- 
ficient to  say  the  evidence  tended  to  prove  no  such  thing, — so 
that  in  either  view  the  evidence  was  unimportant.  But  aside 
from  this  view,  it  is  clear  that  every  one  of  these  papers  that 
was  at  all  material  to  the  matter  in  issue  between  the  parties 
was  in  fact  admitted  in  evidence.  The  letter  was  read  in  evi- 
dence, and  the  telegram  of  the  morning  of  the  15th  was  lost, 
but  Newell  was  permitted  to  state  his  version  of  its  contents, 
and  that  was  all  that  defendant  could  reasonably  insist  upon. 
Had  the  other  telegrams  of  near  that  date  been  given  in  evi- 
dence, they  would  have  proved  nothing  material  to  the  defence 
not  contained  in  the  letter  and  telegram  actually  read  in  evi- 
dence, and  it  would  have  been  useless  to  incumber  the  record 
with  80  many  repetitions  of  the  same  thing.  These  telegrams 
are  preserved  in  the  transcript  of  the  record,  and  it  is  seen 
they  only  contain  statements  as  to  the  unsettled  condition  of 
the  market,  and  that  Newell  was  required  to  call  for  margins. 
All  that  was  in  the  letter  and  telegram  in  evidence,  and  noth- 
ing more  was  required. 

Objections  taken  to  the  rulings  of  the  court  in  the  rejec- 
tion of  other  testimony  have  so  little  in  their  support  it  is 
not  deemed  necessary  to  remark  upon  all  of  them,  and  to  do 
80  would  extend  this  opinion  to  a  most  unreasonable  length. 
It  is  sufScient  to  say  they  have  all  been  considered,  and  it  is 
found  none  of  them  are  tenable. 
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Although  the  court  was  not  asked,  by  auy  written  proposi- 
tion to  be  held  as  law,  to  state  what  rule  would  be  adopted  to 
ascertain  the  measure  of  damages,  it  is  quite  evident  the  court 
determined  plaintiflF  was  entitled  to  recover  the  whole  amount 
of  margins  deposited  with  defendant,  and  that,  it  is  said,  was 
error  of  law.  The  question  made  on  this  branch  of  the  case 
is  not  new  in  this  court.  In  Jones  v.  Marks,  40  111.  313,  it 
was  held  that  where  a  party  making  the  purchases  of  grain 
or  other  commodities,  disobeyed  instructions  in  making  sales, 
he  thereby  lost  all  lien  upon  the  money  deposited  with  him 
as  a  pledge  against  loss,  and  as  the  depositor  was  thereby 
released  from  the  contract,  he  became  entitled  to  withdraw 
the  money  from  the  hands  of  the  depositary,  and  could  main- 
tain an  action  for  its  recovery.  Since  then  the  principle  of 
that  case  has  been  recognized  and  followed  so  often  it  may 
now  be  regarded  as  the  settled  law,  in  this  State,  at  least, 
whatever  it  may  be  elsewhere.  (Oldershaic  v.  Knowles,  101 
111.  107 ;  Denton  v.  Jackson,  106  id.  433.)  These  cases  are, 
of  course,  conclusive  of  the  same  point  in  the  case  now  be- 
fore the  court. 

It  was  also  held  in  Jones  v.  Marks,  si^pra,  the  money  in 
the  hands  of  the  depositary,  in  such  cases,  might  be  recovered 
back  by  the  depositor,  under  the  common  counts,  in  an  action 
of  assumpsit,  and  that  it  was  not  necessary  to  declare  on 
the  special  contract  which  had  been  violated,  as  nothing  re- 
mained to  be  done  under  it.  That  is  precisely  the  case  here. 
The  money  was  recovered  under  the  common  counts,  in  an 
action  of  assumpsit,  and  that  is  permissible  under  the  pre- 
vious decisions  of  this  court. 

There  is  no  pretence  the  deals  were  replaced  by  defendant, 
either  with  or  without  the  direction  of  plaintiflF,  and  for  that 
reason  the  rulings  on  this  branch  of  the  case,  whether  strictly 
correct  or  not,  do  not  aflfect  the  merits  of  the  case  one  way  or 
the  other.  As  the  case  was  presented  in  the  trial  court,  that 
was  an  immaterial  issue.     Had  defendant  replaced  the  deals 
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when  it  was  discovered  they  had  been  irregularly  closed  out, 
or  had  defendant  offered  to  do  so  without  unreasonable  delay, 
and  without  additional  expense  to  plaintiff,  and  the  offer  bad 
been  refused,  then  some  of  the  questions  made  might  have 
become  important,  otherwise  not. 

There  is  no  error  in  the  record  that  in  any  substantial 
degree  affects  the  merits  of  the  case,  and  the  judgment  of  the 
Appellate  Court  must  be  affirmed. 

Judgifient  affirmed. 


Thomas  Martin  et  al. 

V. 

Joseph  Foulke  et  al. 
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Filed  at  Ottawa  May  15, 1885. 

1.  Exceptions  akd  bills  of  exgeftions— n«c«f/u»%  of  iakinff  and 
preserving  exceptions.  The  rule  in  this  State  is  inflexible  that  in  order  to 
take  advantage  of  any  improper  ruling  of  the  court,  pending  the  trial  of  a 
cause,  Mrhich  does  not\eIate  to  the  pleadings  or  appear  on  the  face  of  the 
judgment  itself,  the  bill  of  exceptions  must  show  an  exception  was  taken  to 
the  same.  It  is  not  sufficient  that  the  clerk  recites  in  the  record  that  excep- 
tion was  taken.  Joinder  in  error  and  submitting  the  cause  are  not  a  waiver 
of  defect  in  this  respect. 

2.  Where  a  cause  is  tried  by  the  court  without  a  jury,  and  no  exception 
is  taken  to  the  finding  of  the  court  or  to  the  rendering  of  judgment,  and  pre- 
served in  a  bill  of  exceptions,  and  no  motion  is  made  for  a  new  trial,  the 
finding  and  judgment  can  not  be  assigned  for  error. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
Charles  Blanchard,  Judge,  presiding. 

Mr.  Thomas  H.  Hutchins,  for  the  appellants. 

Messrs.  Garnset  &  Enox,  for  the  appellees. 
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Mr.  Justice  Mulket  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  rendered  by  the  circuit 
court  of  Will  county,  in  an  action  of  ejectment,  wherein  the 
appellees  were  plaintiffs  and  the  appellants  defendants.  The 
declaration  consists  of  but  one  count,  in  the  usual  form,  alleg- 
ing that  the  plaintiffs  claim  the  premises  in  fee,  but  specifies 
no  particular  interest  in  any  of  them.  By  consent  of  parties 
the  cause  was  tried  by  the  court  without  a  jury,  resulting  in  a 
finding  and  judgment  for  plaintiffs.  The  judgment  followed 
the  declaration  in  finding  that  the  premises  belonged  to  ap- 
pellees in  fee. 

The  errors  assigned  are  as  follows :  First,  the  court  erred 
in  rendering  judgment  for  the  plaintiffs,  and  against  the  de- 
fendants; second,  that  the  judgment  does  not  specify  the 
particular  estate  of  each  plaintiff  in  the  premises,  according 
to  the  proof,  and  is  therefore  void ;  third,  that  the  proof  does 
not  show  title  in  the  plaintiffs,  or  either  of  them,  and  there- 
fore the  judgment  is  void ;  fourth,  that  the  proof  does  not 
warrant  such  a  judgment  in  favor  of  the  plaintiffs. 

In  the  view  we  take  of  this  case  it  is  unnecessary  to  inquire 
whether  any  of  the  above  errors  are  well  assigned  or  not,  for 
an  examination  of  the  record  shows  that  no  exception  was 
taken  to  the  findings  of  the  court  or  to  the  rendering  of  the 
judgment,  and  that  not  even  a  motion  for  a  new  trial  was 
made.  It  is  true  there  is  a  recital  inserted  by  the  clerk  in 
the  record,  immediately  following  the  judgment,  to  the  effect 
that  such  an  exception  was  taken,  but  we  can  not  regard  that 
statement  as  a  part  of  the  record.  If  such  an  exception  was 
taken,  it  could  only  have  been  made  a  part  of  the  record  by 
embodying  it  in  the  bill  of  exceptions,  and  we  fail  to  find  it 
there.  The  rule  is  inflexible  that  in  order  to  take  advantage 
of  any  improper  ruling  of  the  court,  pending  the  trial  of  a 
cause,  which  does  not  relate  to  the  pleadings  or  appear  on 
the  face  of  the  judgment  itself,  must,  in  order  to  take  advan- 
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Appeal  from  the  County  Court  of  Knox  county ;  the  Hon. 
Dennis  Clark,  Judge,  presiding. 

Mr.  Pletchbe  Carney,  and  Mr.  G.  W.  Thompson,  for  the 
appellant. 

Messrs.  Willoughby  &  Dauoherty,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  May  5,  1884,  the  city  council  of  Galesburg  passed  an 
ordinance  providing  for  the  construction  of  a  sewer  in  one  of 
its  streets,  the  cost  thereof  to  be  paid,  one-half  by  general  tax, 
and  one-half  by  special  taxation,  to  be  levied  on  the  property 
contiguous  to  the  improvement,  in  proportion  to  the  benefits 
accruing  to  the  respective  parcels  of  land  or  lots  along  the  line 
of  the  improvement  by  the  making  thereof,  and  to  be  levied 
and  collected  as  provided  by  article  9  of  an  act  of  the  General 
Assembly  of  the  State  of  Illinois,  entitled  "An  act  to  provide 
for  the  incorporation  of  cities  and  villages, "  approved  April  10, 
1872.  The  street  committee  were  appointed  a  committee  to 
estimate  the  cost  of  the  improvement.  The  committee  sub- 
sequently made  their  report,  giving  the  amount  of  the  total 
cost  of  the  work,  and  thereupon  the  city  council,  by  resolution, 
ordered  the  city  attorney  to  file  a  petition  in  the  county  court 
to  levy  such  tax,  pursuant  to  law.  The  city  attorney  then 
filed  the  petition  in  this  case,  in  the  county  court,  praying  for 
the  appointment  of  three  commissioners  to  levy  the  special  tax 
for  one-half  of  the  cost  of  the  improvement,  on  property  con- 
tiguous thereto,  as  provided  by  law,  and  in  conformity  with 
the  ordinance.  The  court,  upon  hearing  the  petition,  ordered 
that  the  prayer  thereof  be  granted,  and  appointed  commis- 
sioners to  visit  the  locality,  and  to  levy  one-half  the  cost  of 
the  improvement  upon  contiguous  property,  in  proportion 
to  the  benefits  accruing  to  the  property  from  the  making  of 
the  improvement.  The  commissioners  made  the  assessment, 
assessintr  one-half  of  the  estimated  cost  of  the  improvement 
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-on  the  contiguous  property,  and  returned  the  assessment  roll 
into  court.  Objections  on  the  part  of  several  of  the  property 
owners,  to  the  petition  and  the  report  of  the  commissioners, 
were  filed.  On  the  argument  of  the  objections,  the  court  dis- 
missed the  petition  without  hearing  any  evidence,  and  denied 
the  motion  of  the  petitioner  for  a  default  and  confirmation 
of  the  assessment  as  to  the  non-objecting  parties,  and  the 
petitioner  excepted,  and  appealed  to  this  court. 

The  first  objection  which  is  urged  to  the  sufficiency  of  the 
petition  is,  that  it  should  have  shown  that  before  the  city 
<;ouncil  passed  the  ordinance  directing  that  one-half  the  cost 
of  the  proposed  improvement  should  be  borne  by  contiguous 
property,  there  should  have  been  an  examination,  and  deter- 
mination of  the  probable  benefits  to  such  property,  of  the 
work.  The  constitutional  provision  in  regard  to  the  right  to 
make  local  improvements  by  city  and  village  authorities,  is : 
"The  General  Assembly  may  vest  the  corporate  autliorities 
of  cities,  towns  and  villages  with  power  to  make  local  im- 
provements by  special  assessment,  or  by  special  taxation  of 
-contiguous  property,  or  otherwise."  (Art.  9,  sec.  9.)  The 
«tatute  provisions  are :  "The  corporate  authorities  of  cities 
and  villages  are  hereby  vested  with  power  to  make  local  im- 
provements by  special  assessment,  or  by  special  taxation,  or 
hoth,  of  contiguous  property,  or  general  taxation,  or  other- 
wise, as  they  shall  by  ordinance  prescribe. "  "When  any  such 
<5ity  or  village  shall,  by  ordinance,  provide  for  the  making  of 
any  local  improvement,  it  shall,  by  the  same  ordinance,  pre- 
scribe whether  the  same  shall  be  made  by  special  assessment 
or  by  special  taxation  of  contiguous  property,  or  general  tax- 
ation, or  both."  (Eev.  Stat.  1874,  sees.  116,  117.)  Here  is 
ample  power  given  for  the  making  of  local  improvements. 
The  one  in  question  might  have  been  made  wholly  by  special 
taxation. 

The  notion  seems  to  be  advanced  by  counsel  that  special 
taxation  implies  the  idea  of  special  benefit,  and  that  there 
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can  be  no  special  taxation  of  property  unless,  and  according 
as,  it  may  be  specially  benefited.  There  is  no  countenance 
for  this.  The  power  of  special  taxation  is  given  unqualifiedly,, 
with  no  restriction  whatever  as  to  the  benefiting  contiguous 
property.  The  supposition  that  contiguous  property  would 
be  benefited  by  a  local  improvement,  may  have  operated  with 
those  who  granted  the  power  of  special  taxation  of  such  prop- 
erty, in  the  granting  of  the  power,  but  they  left  the  exercise 
of  the  power  without  condition  in  this  respect.  Instead,  then, 
as  they  might,  of  imposing  the  whole  cost  of  this  improve- 
ment upon  contiguous  property,  the  city  council  imposed  upon* 
it  but  one-half  of  the  cost,  and  there  was  no  requirement  that 
beforehand,  or  at  any  other  time,  there  should  have  been  any 
express  determination  that  the  property  would  be  benefited  to 
that  extent,  or  at  all.  Having  determined  to  raise  only  one- 
half  the  cost  of  the  improvement  by  special  taxation  of  con- 
tiguous property,  it  was  open  to  the  city  council  to  adopt  which 
one  of  the  various  modes  of  special  taxation  of  the  property 
they  saw*  fit, — ^whether  according  to  frontage  of  the  property, 
value,  benefits  received,  or  otherwise.  They  resorted  to  the 
one  of  benefits  received  from  the  improvement,  which  would 
seem  to  be  a  most  just  and  equitable  mode. 

On  this  subject  of  special  taxation  for  local  improvements^ 
this  court,  in  White  v.  The  People  ex  rel.  94  111.  604,  said : 
"This  proceeding  is  in  the  taxation  of  contiguous  property; 
and  in  the  adoption  of  that  mode  there  is  no  requirement  of 
benefits  received,  and  no  respect  thereto  further  than  may  be 
had  by  the  city  council  in  determining  upon  which  particular 
one  of  the  several  modes  of  special  taxation  of  contiguous 
property  open  to  them,  shall  be  resorted  to,"  etc.  See  Enot 
etal.  V.  City  of  Springfield,  113  111.  65. 

Another  objection  made  is,  that  the  committee  appointed 
to  make  the  estimate  of  the  cost  of  the  proposed  improvement 
were  appointed,  and  made  their  report,  between  the  time  of 
the  passage  of  the  ordinance  and  its  approval  by  the  mayor^ 
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The  mayor  had  signed  the  ordinance  before  the  petition  was 
filed.  The  ordinance  having  been  approved,  the  report  of  the 
•committee,  with  the  ordinance,  was  sufficient  to  sustain  the 
petition.  A  question  similar  to  this  was  raised  in  Gurnee 
V.  City  of  Chicago,  40  111.  167.  That  was  under  a  special 
charter,  and  under  the  old  constitution,  yet  under  provisions 
of  a  charter  almost  identical  with  those  under  the  present 
general  Incorporation  act.  There  the  commissioners  were 
appointed  and  sworn  to  make  the  special  assessment,  on  the 
28th  of  September,  while  the  ordinance  was  passed  on  the  25th 
but  not  presented  to  the  mayor  for  approval  until  the  30th. 
It  was  there  said  if  the  authority  to  take  the  oath  had  been 
alone  contained  in  the  ordinance,  then  it  would  have  been 
premature  and  unauthorized,  but  that  the  oath  was  required 
by  the  statute,  and  it  did  not  require  the  oath  to  be  taken 
after  the  approval  of  the  ordinance,  and  that  the  taking  of 
the  oath  was  a  literal  compliance  with  the  law, — all  which 
may  be  repeated  pertinently  with  reference  to  the  present 
objection.  It  is  the  statute,  and  not  the  ordinance,  which 
requires  the  appointment  of  commissioners  who  shall  make 
an  estimate  of  the  cost  of  the  improvement  contemplated  by 
the  ordinance,  and  it  is  not  required  to  be  done  after  the 
approval  of  the  ordinance. 

A  further  objection  made  is,  that  this  is  a  special  assess- 
ment, and  the  required  steps  in  a  special  assessment  proceed- 
ing have  not  been  taken.  Clearly  this  is  a  case  of  proceeding 
by  special  taxation,  and  not  by  special  assessment. 

Of  the  various  objections  filed  in  the  county  court,  the  fore- 
going appear  to  be  all  which  are  here  insisted  upon.  We  find 
them  to  be  insufficient,  and  that  the  county  court  erred  in 
dismissing  the  petition. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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City  of  Chicago  v,  Keefe. 


Syllabus. 


The  City  op  Chicago 

I?. 

Michael  Keefe,  Admr. 

^Ud  at  Ottawa  May  15, 1885— Rehearing  ilenied  September  Term,  1885. 

1.  Cities  akd  yillaoes — injury  from  defective  sidewalks — duty  and 
liability  in  respect  thereto.  On  principles  of  common  law,  an  action  lies 
against  a  municipal  corporation,  for  damages  resulting  from  its  negligence  in 
keeping  public  streets  and  sidewalks  in  repair,  where  the  duty  to  make  the 
repairs  is  fully  declared,  and  adequate  means  are  furnished  the  city  to  per- 
form the  duty. 

2.  A  city  incorporated  under  the  general  Incorporation  law  owes  the  duty 
of  keeping  its  streets,  sidewalks,  etc.,  in  repair,  and  is  clothed  with  adequate 
powers  and  means  for  that  purpose. 

3.  Same — as  to  the  character  of  use  of  a  street  or  sidewalk  allowable^ 
in  view  of  the  liability  of  the  municipality.  The  statute  does  not  impO!;e 
the  duty  upon  incorporated  cities  to  keep  their  streets  and  sidewalks  in  proper 
repair  for  travelers  only,  but  for  all  persons  lawfully  using  the  same,  without 
regard  to  the  motives  and  objects  of  those  passing  over  them.  Persons  using 
them  for  recreation  or  amusement  not  unlawful,  or  from  mere  idle  curioRity, 
are  as  much  within  the  protection  of  the  law  as  those  in  the  pursuit  of  their 
legitimate  and  necessary  business. 

4.  So  a  city  incorporated  under  the  general  law  is  liable  in  damages  to> 
the  next  of  kin  of  a  child,  who,  while  rolling  a  hoop  along  a  sidewalk  out  of 
repair,  is  injured  in  consequence  of  the  defective  state  of  the  sidewalk,  and 
who  dies  from  such  injury,  when  such  child,  at  the  time  of  the  accident,  was 
not  guilty  of  negligence  in  failing  to  use  the  care  for  its  safety  required  of 
one  of  its  age,  and  when  the  city  had  notice  of  the  unsafe  condition  of  the 
walk  before  that  time,  or  might  have  known  its  condition  by  ordinary  care 
and  diligence.  And  it  makes  no  difference  that  such  child  was  rolling  a  hoop 
at  the  time  of  the  Injury,  when  there  is  no  ordinance  prohibiting  or  regulating 
the  rolling  of  hoops  upon  the  sidewalks. 

6.  Same— o/  imputing  negligence  to  a  minor  in  the  use  of  a  sidewalk. 
In  determining  whether  a  boy,  a  little  over  ten  years  of  age,  was  or  was  not- 
guilty  of  negligence  in  rolling  a  hoop  over  a  defective  sidewalk,  where  he  ia 
injured,  all  the  circumstances  in  evidence,  including  his  age,  should  be  con- 
sidered. If  he  exercised  such  care  for  his  safety,  as,  under  the  circumstances,, 
might  be  expected  from  one  of  his  age  and  intelligence,  it  will  be  sufQcient. 

6.  Same— nei/Kgencc  as  a  question  of  fact.  Whether  a  child  ten  and  a. 
half  yeai-s  old,  who  is  injured  while  rolling  a  hoop  along  a  sidewalk  in  oon- 
sequence  of  its  unsafe  condition,  was  guilty  of  negligence  on  its  part  or  not^ 
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is  a  qnestion  of  fact,  to  be  determined  by  the  jnry  from  all  the  evidence  in 
the  case,  and  not  one  of  law,  to  be  determined  by  the  conrt.  The  law  neither 
infers  negligence,  nor  its  absence,  from  the  fact  of  the  child  rolling  a  hoop. 

7.  Action  for  death  of  a  minor — from  negligence,  etc.— by  whom  if 
nay  be  maintained.  Where  a  minor  loses  his  life  through  the  negligence, 
defiinlt  or  wrongful  act  of  another,  the  statnte  giving  an  action  to  his  personal 
lepresentntive  does  not  limit  the  right  of  recovery  to  his  father,  or  for  his- 
benefit,  merely  because  he  may  have  been  entitled  to  his  services  and  earn- 
ings. The  jnry  should  not,  by  instrnction,  be  confined  in  their  assessment 
of  djimages  to  the  pecuniary  loss  of  the  father  and  mother  of  the  deceased,, 
excluding  that  of  his  surviving  brothers  and  sisters. 

8.  Bake — measure  of  damages.  The  question  of  the  compensation  to  bo- 
awarded  to  the  next  of  kin  of  a  deceased  person,  under  the  statute,  (cbnp.  70, 
sec.  2,)  for  their  pecuniary  loss  from  his  death,  is  not  in  its  nature  capable  of 
exact  determination.  Therefore  the  jury  should  calculate  the  damages  in 
reference  to  a  reasonable  expectiition  of  benefit,  as  of  right,  or  as  of  grace  or 
favor,  from  the  continuance  of  the-  life. 

9.  Instruction — on  court's  otpn  motion — whether  imperative.  While- 
s  court  may  very  properly  give  an  instruction  on  its  own  motion,  in  a  case, 
yet  its  failure  to  do  so  can  not  be  urged  as  error.  By  failing  to  ask  for  a 
particular  instruction,  or  one  on  a  particular  branch  of  the  case,  the  part}- 
complaining  must  be  regarded  as  waiving  any  right  to  the  same. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  W.  H.  Barnum,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Michael  Keefe,  admin-^ 
ifltrator  of  the  estate  of  Michael  Keefe,  deceased,  against  the 
city  of  Chicago,  for  injuries  causing  the  death  of  the  intes- 
tate, resulting  from  the  negligence  of  the  city  in  failing  to 
keep  one  of  its  sidewalks  in  repair. 

The  intestate,  a  lad  of  ten  and  a  half  years  of  age,  while 
rolling  his  hoop  along  a  sidewalk  of  Butterfield  street,  stepped 
on  the  end  of  a  loose  board,  which  flew  up  and  struck  his 
knee,  and  thereby  caused  him  to  fall  down  with  some  vio* 
leuce.  In  falling,  his  eye  came  in  contact  with  the  end  of 
the  stick  with  which  he  had  been  propelling  his  hoop.  The^ 
force  of  the  fall  caused  the  stick  to  penetrate  the  eye,  and. 
destroy  it,  and  break  off  some  of  the  adjacent  bone.    He  died. 
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from  the  effects  of  the  injury,  two  months  afterwards.  The 
sidewalk  where  this  fall  occurred  was  badly  out  of  repair, — 
stringers  were  gone,  and  boards  were  loose  and  rotten, — and 
it  had  been  in  this  condition  for  some  time.  The  plaintiff  is 
the  father  of  the  deceased,  and  the  suit  is  brought,  under  the 
statute,  for  the  benefit  of  the  next  of  kin,  who  are  the  father, 
mother,  four  brothers  and  four  sisters.  Verdict  was  returned 
by  the  jury,  for  the  plaintiff,  assessing  the  damages  at  $2500. 
Motion  for  new  trial  was  overruled,  and  judgment  rendered 
upon  the  verdict.  On  appeal  to  the  Appellate  Court  for  the 
First  District  the  judgment  was  aflSrmed,  and  that  judgment 
is  brought  before  this  court  for  review,  by  the  present  appeal. 

Mr.  Clarence  A.  Knight,  for  the  appellant : 

The  sidewalks  are  not  made  as  a  play-ground  for  children, 
but  for  the  passage  of  pedestrians.  All  persons  are  bound 
to  use  their  eyes,  and  ordinary  care,  and  failing  to  do  so  no 
recovery  can  be  had  for  any  injury  received.  Kewanee  v. 
DePew,  80  111.  119. 

The  liability  of  the  city  must  be  considered  with  reference 
to  the  use  of  the  sidewalk  for  ordinary  travel,  which  does  not 
mean  it  shall  be  reasonably  safe  for  a  boy  to  roll  a  hoop. 
Chicago  v.  Blxln/,  84  111.  83 ;  Oavin  v.  Chicago,  97  id.  66 ; 
Stinson  v.  Gardner,  42  Me.  248 ;  Blodgett  v.  Boston,  8  Allen, 
237 ;  Donoho  v.  Vulcan  Iron  Woj'ks,  7  Mo.  App.  447. 

The  correct  rule  is,  that  the  boy  was  bound  to  exercise 
such  care  as  might  be  expected  from  a  person  of  his  age  and 
discretion.     Blooniington  v.  Perdue,  99  111.  329. 

It  was  the  duty  of  the  court  to  give  an  instruction  to  guide 
the  jury  in  the  assessment  of  damages,  3  Sutherland  on 
Damages,  731;  Peters  v.  Railroad  Co.  46  Iowa,  399;  Tipton 
V.  Triplett,  1  Mete.  670. 

The  father  of  the  deceased  being  entitled  exclusively  to  his 
earnings  durin^^  his  minority,  the  proper  measure  of  damages 
would  be  the  value  of  the  child's  services  from  the  time  of  the 
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injury  till  he  would  have  arrived  at  his  majority,  taken  in 
connection  with  his  prospects  in  life,  less  support  and  main- 
tenance, Kerr  v.  Forgue,  54  111.  4S4 ;  Barly  v.  Railroad  Co.  4 
Biss.  434 ;  Railway  Co.  v.  Freenuin,  36  Ark.  41 ;  Pennsylvania 
Co.  V.  Lilly,  73  Ind.  252;  2  Thompson  on  Negligence,  1292. 

Mr.  A.  W.  Green,  and  Mr.  M.  W.  Bobinson,  for  the  appellee : 
The  city  council  has  the  power  to  prevent  and  regulate  the 
rolling  of  hoops  on  the  sidewalks.  (Eev,  Stat.  1874,  chap.  24, 
art.  5,  sec.  1,  clause  92.)  In  tlie  absence  of  the  exercise  of 
such  power,  the  boy  was  not  prevented  from  going  along  the 
sidewalk  rolling  a  hoop ;  and  if,  while  so  going,  and  using 
such  care  as,  from  his  age  and  intelligence,  was  required  of 
him,  he  was  injured  because  of  the  unsafe  condition  of  the 
sidewalk,  the  city  is  liable.  McGarry  v.  Loomis,  63  N.  Y. 
104 ;  Railway  Co.  v.  Fielding,  48  Pa.  St.  320 ;  Kerr  v.  Forgue, 
54  111.  482;  Railroad  Co.  v.  Glad-more,  15  Wall.  401;  Rob- 
inson V.  Cone,  22  Vt.  213;  Chicago  v.  Major,  18  111.  349. 

The  instruction  as  to  the  measure  of  damages  was  prop- 
erly refused.  Damages  are  not  to  be  given  merely  in  refer- 
ence to  the  loss  of  a  legal  right,  but  they  are  to  be  calculated 
in  reference  to  a  reasonable  expectation  of  pecuniary  benefit 
from  the  continuance  of  the  life.  Franklin  v.  Railroad  Co. 
3  Hurl.  &  Nor.  211 ;  Dalton  v.  Railroad  Co.  93  E.  C.  L.  296; 
Railroad  Co.  v.  Sliannon,  43  111.  347 ;  Railroad  Co.  v.  Becker, 
84  id.  483. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellant  asked  the  court  to  instruct  the  jury  as  follows : 
"The  jury  are  instructed  that  the  sidewalks  of  the  city  are 
not  made  for  the  purpose  of  a  play-ground  for  children,  nor 
as  a  mere  place  for  the  recreation  of  children,  and  that  the 
condition  of  the  sidewalk  is  only  to  be  considered  with  refer- 
ence to  its  use  for  the  ordinary  travel  along  the  same. 
16—114  lix. 
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"The  jury  are  instructed  that  if  they  believe,  from  the  evi- 
dence in  this  case,  that  the  deceased,  ^lichael  Eeefe,  was,  at 
the  time  in  question,  playing  upon  the  sidewalk,  by  rolling 
a  hoop  along  the  same,  then  you  are  instructed  that  if  you 
believe,  from  the  evidence,  that  he  would  not  have  fallen  or 
have  beeifi  injured  if  he  had  gone  along  the  sidewalk  in  the 
ordinary  mode,  then  you  must  find  for  the  city,  as  the  side- 
walks are  not  made  for  the  purpose  of  a  play-ground  for 
children. " 

But  the  court  refused  to  give  the  instructions,  and  this 
ruling  presents  the  first  and  principal  question  discussed  in 
the  arguments  before  us. 

Counsel  for  appellant  cite  and  rely  upon  Stinson  v.  Gardner, 
42  Maine,  248,  and  Blodgett  v.  Boston,  8  Allen,  237,  in  sup- 
port of  the  instructions.  These  decisions  are  based  upon  the 
principle  announced  in  Blodgett  v.  Boston^  that  the  liability 
of  towns  and  cities  for  injuries  to  persons  or  property  occa- 
sioned by  defects  in  highways,  is  intended  to  be  commensu- 
rate only  with  the  duty  imposed  on  them, — that  is,  to  keep 
them  in  repair,  "so  that  they  may  be  safe  and  convenient  for 
travelers  at  all  seasons  of  the  year."  In  the  view  of  the  New 
England  courts  there  is  no  implied  liability  for  injuries  re- 
sulting from  defective  streets  or  sidewalks, — the  liability  is 
wholly  statutory.  And  as  observed  by  Dillon,  in  his  work  on 
Municipal  Corporations,  section  786,  "an  important  conse- 
quence is,  that  every  case  of  this  character  must  be  within 
the  statute."  (See,  also,  notes  on  pnge  749,  first  edition.)  On 
the  contrary,  we  hold,  on  principles  of  common  law,  that  an 
action  for  damages  resulting  from  negligence  will  lie  against 
a  municipal  corporation  if  the  duty  to  make  repairs  is  fully 
declared,  and  adequate  means  are  put  within  the  power  of 
the  corporation  to  perform  the  duty.  Bivwiiing  v.  City  of 
Sprinffjield,  17  HI.  143 ;  Scammon  v.  City  of  Chicago,  25  id. 
424 ;  Claybnrgh  v.  City  of  Chicago,  id.  636 ;  City  of  Blooming- 
ton  V.  Bay,  42  id.  503. 
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It  is  not  attempted  to  be  controverted  in  this  case  that  the 
city  of  Chicago  owes  the  duty  to  keep  its  streets,  sidewalks, 
etc.,  in  repair,  and  that  this  is  the  fact  will  be  seen  by  refer- 
ence to  the  various  provisions  of  the  general  law  in  relation 
to  the  incorporation  of  cities,  villages,  etc.,  under  which  the 
city  of  Chicago  is  incorporated,  applicable  to  this  subject. 
(Rev.  Stat.  1874,  chap.  24.)  Nor  is  it  denied  that  the  city 
had  adequate  means  within  its  power  for  that  purpose.  There 
is  no  limitation  in  the  statute  that  the  streets  shall  be  kept 
in  repair  "for  travelers."  They  are  to  be  kept  in  repair  as 
streets,  and,  by  necessary  implication,  for  all  the  purposes  to 
which  streets  may  be  lawfully  devoted.  We  assume  as  self- 
evident  that,  with  us,  streets  are  open  to  the  use  of  the  entire 
public,  as  highways,  without  regard  to  what  may  be  the  law- 
ful motives  and  objects  of  those  traversing  them, — that  those 
using  them  for  recreation,  for  pleasure,  or  through  mere  idle 
curiosity,  so  that  they  do  not  impinge  upon  the  rights  of 
others  to  use  them,  are  equally  within  the  protection  of  the 
law  while  using  them,  and  hence  equally  entitled  to  have 
them  in  a  reasonably  safe  condition  with  those  who  are  pass- 
ing along  them  as  travelers,  or  in  the  pursuit  of  their  daily 
avocations.  (See  Donoho  v.  Vulcan  Iron  Woi-hs  et  aL  7  Mo. 
App.  447,  and  same  case  in  75  Mo.  402.)  In  crowded  cities, 
their  use  for  pleasure,  and  sometimes  even  for  the  promotion 
of  health,  may  be  regarded  as  a  public  necessity.  On  like 
principle,  why  may  they  not  be  used  by  children  in  play  and 
amusement,  so  long  as  the  rights  of  others  being  on  or  pass- 
ing along  the  street  shall  not  be  prejudiced  thereby  ?  We 
can  perceive  no  reason.  Such  use  is  certainly  the  universal 
custom,  and  the  lawfulness  of  rolling  hoops  along  streets, 
when  not  prohibited  by  ordinance,  is  impliedly  conceded  by 
the  92d  subdivision  of  section  1,  article  5,  chapter  24,  of  the 
Revised  Statutes,  which  empowers  the  common  council  to 
prohibit  or  regulate  it  by  ordinance.  The  right  to  regulate 
necessarily  assumes  the  lawfulness  of  that  which  is  to  be  m/- 
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ulated, — without  regulation  until  it  shall  be  prescribed,  and 
in  conformity  with  the  regulation  after  it  shall  be  prescribed. 
Since,  then,  there  is  not  here  shown  to  have  been  any  or- 
dinance either  prohibiting  or  regulating  the  rolling  of  hoops, 
it  is  to  be  assumed  that  this  child  was,  at  the  time  he  was 
injured,  lawfully  passing  along  the  sidewalk, — that  the  fact 
that  he  was  rolling  a  hoop,  while  pertinent  on  the  question 
of  whether  he  was  guilty  of  contributive  negligence,  did  not, 
per  86,  deprive  him  of  any  right  in  respect  of  passage  along 
the  sidewalk  which  he  would  otherwise  have  had,  and  that 
the  duty  of  the  city  towards  him  was  precisely  the  same  that 
it  was  towards  a  child  of  the  same  age  and  mental  capacity, 
exercising  the  same  degree  of  care,  passing  along  the  sidewalk 
without  a  hoop.  Indeed,  the  rule  seems  to  be,  that  although 
a  party  may  be  doing  an  unlawful  act  at  the  time  he  is  in- 
jured through  the  negligence  of  another,  this  will  not  prevent 
a  recovery,  unless  the  act  is  of  such  a  character  as  would 
naturally  tend  to  produce  the  injury.  (Sutton  v.  Toivn  of 
Wauivabasa,  29  Wis.  22 ;  Wharton  on  Negligence,  (2d  ed.) 
sec.  995.)  Whether  this  child  was  guilty  of  contributive  neg- 
ligence, was  a  question  of  fact,  to  be  determined  by  the  jury 
from  all  the  evidence  in  the  case,  and  not  a  question  of  law, 
to  be  determined  by  the  court  from  the  circumstance  that  he 
was  rolling  a  hoop.  The  law  neither  infers  negligence,  nor 
its  absence,  because  he  was  rolling  a  hoop,  since,  as  a  matter 
of  fact,  he  may  have  rolled  a  hoop  along  the  sidewalk  and  yet 
have  observed  the  highest  degree  of  care  in  passing  along, — 
i.  e.,  it  is  not  impossible  that  he  may  have  done  so,  just  as, 
at  another  time,  he  may  have  been  passing  along  the  side- 
walk in  a  grossly  negligent  manner  without  a  hoop,  and  on 
a  business  errand.  The  question  of  law  is,  simply,  what  is 
the  degree  of  care  he  should  have  observed  to  entitle  his  ad- 
ministrator to  recover.  Whether,  his  conduct  all  considered, 
he  observed  that  degree  of  care,  was  the  question  of  fact. 
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These  instructions,  as  framed,  were  argumentative  of  fact 
and  law,  rather  than  declarative  of  a  simple  rule  of  law,  as 
instructions  to  the  jury  should  be  ;  and,  in  our  opinion,  their 
tendency  was  to  mislead  the  jury,  and  they  were  therefore 
properly  refused. 

Objection  is  urged  that  the  instruction  given  at  the  instance 
of  appellee  limits  the  degree  of  care  to  have  been  observed  by 
the  intestate  to  such  as,  "from  his  age  and  intelligence,  under 
the  circumstances  in  evidence,  was  required. "  The  phrase- 
ology employed  is  not  free  of  objection,  but  we  do  not  think 
the  instruction  calculated  to  mislead.  Counsel  say  it  should 
have  been  limited  to  "such  care  as  might  be  expected  from  a 
pei-son  of  his  age  and  discretion."  Substantially,  there  seems 
no  important  difference.  The  circumstances  in  evidence  are 
always  to  be  taken  into  consideration  in  such  cases ;  and  if 
the  intestate  exercised  such  care  as,  under  the  circumstances, 
might  be  expected  from  one  of  his  age  and  intelligence,  it 
was  sufficient.  What  was  said  does  not  materially  vary,  in 
sense,  from  this. 

Appellant  asked,  but  the  court  refused  to  give,  the  follow- 
ing instruction : 

"The  jury  are  instructed,  as  a  matter  of  law  in  this  case, 
that  the  father  and  mother  of  Michael  Keefe  were  entitled  to 
his  earnings  until  he  arrived  at  the  age  of  twenty-one  years, 
and  that  until  he  arrived  at  the  age  of  twenty-one  years  the 
brothers  and  sisters  of  Michael  Keefe  were  not  entitled  to  any 
pecuniary  aid  from  him,  and  should  therefore  only  consider 
the  pecuniary  loss,  if  any,  that  you  may  believe,  from  the 
evidence,  (if  you  should  find  the  city  guilty,)  the  father  and 
mother  of  Michael  Keefe  may  have  sustained." 

And  this,  also,  is  urged  as  error.  We  think  the  instruc- 
tion was  properly  refused.  The  statute  does  not  so  limit  the 
right  of  recovery.  The  jury  may  give,  in  such  cases,  "such 
damages  as  they  shall  deem  a  fair  and  just  compensation, 
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with  reference  to  the  pecuniary  injuries  resulting  from  such 
death  to  the  wife  and  next  of  kin  of  such  deceased,"  etc. 
(Rev.  Stat.  1874,  chap.  70,  sec.  2.)  The  question  is,  in  its 
nature,  incapable  of  exact  deteiiuination,  {Chicago  and  Alton 
Railroad  Co.  v.  Shannon,  43  111.  347,)  and  the  jury  should 
therefore  calculate  the  damages  in  reference  to  a  reasonable 
expectation  of  benefit,  as  of  right,  or  otherwise,  from  the  con- 
tinuance of  the  life.  {Franklin  v.  S,  E.  Railroad  Co.  3  Hurl. 
&  Nor.  211 ;  Dalton  v.  S.  E.  Railroad  Co.  93  E.  C.  L.  296.) 
Parents,  and  even  brothers  and  sisters,  might  reasonably 
expect,  in  many  ways,  to  derive  pecuniary  benefit  from  the 
continued  life  of  the  intestate,  as  of  grace  and  favor,  if  not  of 
right,  at  any  age  of  life,  and  our  statute  imposes  the  duty  of 
support,  in  the  event  of  their  becoming  paupers,  of  the  parent 
by  the  child,  and  of  one  brother  or  sister  by  another  brother 
or  sister.     Rev.  Stat.  1874,  chnp.  107,  sec.  2, 

No  objection  was  taken  to  the  sufficiency  of  the  declaration, 
by  demurrer  or  motion  in  arrest,  and  no  question  arose  on  the 
trial  on  the  admission  or  exclusion  of  evidence.  No  error  is 
claimed  in  any  instruction  given  at  the  instance  of  appellee, 
on  the  question  of  damages,  nor  is  it  claimed  that  any  error 
was  committed  in  refusing  to  give  any  instruction  asked  by 
appellant  on  that  subject,  other  than  the  one  to  which  we 
have  already  referred.  But  the  point  is  made  that  the  cir- 
cuit court  erred  in  not  definitely  instructing  the  jury  on  that 
question,  of  its  own  motion.  That  the  court  might  very  prop- 
erly have  done  so,  or,  indeed,  that  it  was  most  advisable  that 
it  should  have  done  so,  we  may  concede,  yet  we  can  not  hold 
that  the  omission  was  error.  Appellant's  counsel  had  the 
matter  entirely  in  his  own  hands,  and  consistently  with  our 
practice,  it  was  his  duty  to  raise  the  question  he  now  wishes 
to  discuss,  by  requiring  some  ruling  thereon  during  the  trial. 
He  might  certainly  consent  to  let  the  jury  retire  without  in- 
structions on  the  subject  of  damages,  or  on  any  other  subject ; 
and  when,  here,  he  permitted  them  to  retire  instructed  only  as 
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tbej  were,  ive  think  he  must  be  deemed  to  have  waived  any 

rights  that  he  might  otherwise  have  had  to  be  further  heard 

in  that  regard.     He  presented  no  instructions  to  the  court, 

in  writing,  on  the  subject  of  damages,  generally,  nor  does  he 

appear  to  have  made  any  request  of  the  court  to  instruct  them 

upon  that  subject,  generally.     His  objection  can  not  be  now 

urged.     The  question  of  the  amount  of  damnges,  as  we  have 

repeatedly  held,  is  not  before  us,  in  cases  like  the  present. 

The  judgment  is  aflBrmed.  j   ,         .    ^       , 

^     ^  Judgment  affirmed. 

Subsequently,  upon  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed : 

Per  Curiam  :  A  petition  for  rehearing  has  been  presented 
in  this  case,  and  the  argument  in  support  of  it  has  received 
careful  consideration.  We  remain  of  the  opinion  heretofore 
announced.  In  what  we  have  said  we  had  reference  only  to 
the  state  of  facts  before  the  court.  A  sidewalk  is  for  the  pas- 
sage of  persons,  only,  and  we  have  not  had  in  contemplation 
any  use  of  it  otherwise.  Whether  it  be  passed  over  for  busi- 
ness or  for  pleasure,  or  merely  to  gratify  idle  curiosity,  we 
think  the  use  is  lawful.  A  child  may  lawfully  be  upon  the 
sidewalk  for  pleasure,  only, — that  is  to  say,  for  play, — and 
the  city  owes  the  same  duty  to  have  the  sidewalk  in  a  reason- 
ably safe  state  of  repair,  in  respect  of  it,  that  it  does  in  respect 
of  those  who  are  on  the  sidewalk  passing  to  or  returning  from 
their  places  of  business  or  abode.  It  may  be  true  that  the 
child  will  be  less  careful  in  its  mode  of  using  the  sidewalk 
while  playing,  than  the  business  man  will  be  while  traveling 
to  or  from  his  place  of  business  or  abode ;  but  this  belongs 
to  the  domain  of  fact,  and  not  to  that  of  law.  It  may  be  so 
in  most  cases, — it  is  not  inevitably  so  in  all  cases.  It  is  for 
the  jury,  not  the  court,  to  say  what,  in  a  given  case,  was  the 
conduct  of  the  parties. 

Our  attention  is  called  to  an  expression  used  in  City  of 
Chicago  v.  Starr,  Admr.  42  111.  177,  wherein  it  is  said:    "For 
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it  is  to  be  borne  in  mind  that  it  is  not  the  duty  of  the  citj'  of 
Chicago  to  make  its  streets  a  safe  play-ground  for  children. 
That  is  not  the  purpose  for  which  streets  are  designed."  This 
expression  does  not  occur  in  the  statement  of  a  legal  principle, 
nor  in  the  argument  of  a  legal  proposition,  but  it  occurs  in  an 
argument  upon  a  question  of  fact,  purely, — namely,  whether, 
in  that  case,  the  intestate  was  guilty  of  that  degree  of  con- 
tributive  negligence  which  precluded  a  recovery.  At  that 
time  this  court  reviewed  on  questions  of  fact  as  well  as  of 
law,  and  often  these  questions  were  so  intermingled  in  the 
discussion,  that  it  requires  some  effort  and  care  to  distinguish 
between  them.  It  was,  in  the  case  referred  to,  assumed  as  a 
matter  of  fact  that  children,  in  playing,  will  be  more  careless 
than  persons  who  are  simply  passing  along,  and  the  only 
legal  proposition  is  one  that  is  implied  in  the  argument,  and 
that  is,  that  the  measure  of  duty  of  the  city  in  regard  to  its 
streets  is  limited  by  the  necessities  of  the  ordinary  modes  of 
traveling  or  passing  along  the  streets.  If  they  were  not  kept 
up  to  this  requirement,  and  children  in  playing  did  not  sub- 
ject them  to  greater  burdjens,  or  essentially  different  uses, 
certainly  it  was  not  contemplated  that  the  fact  of  the  children 
being  at  play  should  bar  a  recovery  for  injuries  resulting  from 
the  condition  of  the  streets.  That  this  was  the  view  is  quite 
evident  from  Kerr  v.  Fonjue^  64  111.  484,  where  a  recovery 
was  had  for  an  injury  occurring  to  a  child  through  negligence, 
although  the  child,  at  the  time  of  the  injury,  was  engaged  in 
an  act  of  play,  in  which  case  Chicago  v.  Stair  is  referred  to 
and  distinguished.  The  decisions  of  the  lower  court  have, 
under  the  statutes  now  in  force,  relieved  us  of  all  questions 
of  controverted  fact,  and  in  instructing  a  jury,  trial  courts 
are  only  authorized  to  instruct  on  questions  of  law.  It  is  not 
proper  to  instruct  on  the  facts,  nor,  in  the  form  of  instruc- 
tions, to  argue  the  facts. 
The  rehearing  is  denied. 

Rehearing  cUnied. 
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Svllabiis. 


John  W.  Connett 

V. 

The  City  of  Chicago. 
FHled  at  Ottawa  May  15,  1885. 

1.  City  attorney — hia  power  in  reaped  to  an  appeal.  A  city  Attorney 
elected  by  the  people,  whose  duty  it  is  to  look  after  and  protect  the  interests 
of  the  city  in  all  legal  controversieflf  will  have  power,  on  behalf  of  the  city,  to 
pray  for  an  appeal  from  a  judgment  against  the  city,  and  prepare  the  neces- 
sary steps  for  taking  the  same.  All  his  acts  within  the  scope  of  his  authority 
will  be  binding  on  the  city. 

2.  Saaie — duty  in  respect  to  auxts,  and  pre^imption  in  respect  thereto. 
After  haying  taken  the  necessary  steps  for  an  appeal  from  a  judgment  against 
the  city,  it  is  the  dnty  of  the  city  attoniey  to  report  the  condition  of  the  case 
to  the  city  council,  together  with  his  views  in  respect  to  the  propriety  of 
taking  the  appeal;  and  in  the  absence  of  proof  to  the  contrary,  it  will  be  pre- 
sumed he  has  discharged  his  duty  in  such  respect. 

3.  Sasce — validity  of  agreement  to  etibmit  to  arbitration,  made  by  him^ 
when  not  disajjirmed,  or  is  ratified  by  city.  Where  a  city  attorney,  after 
praying  for  an  appeal  from  a  judgment  against  the  city,  agreed  with  counsel 
for  the  plaintiff  to  submit  the  question  of  the  liability  of  the  city  to  the  arbi- 
trament and  decision  of  an  arbitrator,  if  the  city  council,  after  the  lapse  of 
several  months,  made  no  objection  to  the  agreement  to  arbitrate,  and  after- 
-ward  availed  of  the  decision  of  the  referee  by  bringing  suit  to  have  his  deci- 
sion carried  into  effect,  it  was  held,  that  the  other  party  could  not  avoid  the 
effect  of  the  award  on  the  ground  of  want  of  authority  on  the  part  of  the  city 
attorney  to  bind  the  city  by  his  agi-eement. 

4.  Ratipication — of  acta  of  agent.  Where  a  contract  entered  into  on 
behalf  of  a  named  principal,  is  one  which  the  principal  himself  might  law- 
fully make,  it  may  be  ratified  by  the  principal,  and  thus  given  effect.  Such 
i&tification  may  be  shown  by  circumstances,  or  it  may  be  inferred  by  acqui- 
escence after  notice. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 

Messrs.  Stiles  &  Lewis,  for  the  appellant : 
The  city  attorney  had  no  authority  to  make  the  agreement 
sought  to  be  enforced.     The  general  authority  of  a  city  at- 
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torney  in  a  suit  is  no  more  than  that  of  an  attorney  in  any 
suit.     People  v.  Mayor,  11  Abb.  Pr.  66. 

The  power  of  an  attorney  after  judgment  extends  only  to 
the  issuing  of  execution  and  receiving  the  debt.  Kellogg  v. 
Gilbert,  10  Johns.  220 ;  Jackson  v.  Bartlett,  8  id.  361. 

It  has  been  held  in  this  State  that  a  solicitor's  connection 
with  a  case  terminates  with  the  final  decree,  and  that  notice 
to  the  solicitor  of  a  motion  to  modify  the  decree,  is  not,  for 
that  reason,  notice  to  the  party.*  Swift  v.  Allen,  56  111.  303. 
Other  cases  imply  a  similar  doctrine.  Qiiinn  v.  Lloyd,  5 
Abb.  Pr.  2S1;  Richardson  v.  Tulbot,  2  Bibb.  382;  Herbert  y. 
Montgomery,  5  Dana,  11;  Weeks  on  Attorneys,  sec.  250. 

After  judgment  a  new  attorney  may  appear,  and  take  any 
step  that  is  necessary  to  enforce  the  judgment,  without  a 
substitution.  Tliorp  v.  Fowler,  5  Cow.  4J:6 ;  Tiffing  v.  John- 
son, 2  Bos.  &  Pul.  357 ;  Marr  v.  Smith,  4  B.  &  A.  466 ;  Egan 
V.  Rooney,  38  How.  Pr.  121. 

The  old  attorney  has  no  authority,  by  virtue  of  his  original 
retainer,  to  prosecute  an  appeal  or  writ  of  error.  Covill  v. 
Phij,  24  111.  37;  Batchelder  v.  Ellis,  7  T.  R.  337;  Ex  parte 
Holbrook,  5  Cow.  35. 

An  appeal  is  a  new  action  brought  by  the  party  appealing, 
and,  like  a  writ  of  error,  may  be  prosecuted  by  a  new  attorney. 
To  take  a  case  up  by  appeal  or  writ  of  error,  a  new  retainer 
is  necessary.  Cocill  v.  Phy,  24  111.  37 ;  BatchrUer  v.  Ellis, 
7  T.  R.  337;  McLaren  v.  CJuiiner,  5  Paige,  530;  Butt  v. 
Allen,  19  How.  Pr.  450 ;  McDonald  v.  McConkey,  54  Cal.  143. 

No  city  officer  can  bind  a  city  by  a  submission,  without 
special  authority.  Power  must  be  exercised  by  ordinance  or 
resolution.  City  of  Shawneetown  v.  Baker,  85  111.  663 ;  Dil- 
lon on  Mun.  Corp.  sec.  478. 

Generally,  an  agent  can  not  bind  his  principal  by  an  agree- 
ment to  arbitrate,  without  special  authority.  Railroad  Co.  v. 
Gouger,  55  111.  503 ;  Trout  v.  Emmons,  29  id.  433 ;  Ingraluini 
v.  Whitman,  76  id.  24;  Morse  on  Arbitration,  10,  11. 
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There  is  no  inclination  in  Illinois  to  enlarge  the  implied 
powers  of  an  attorney  in  a  suit  at  law.  He  has  no  power, 
simply  by  virtue  of  his  general  retainer,  to  compromise  the 
suit,  {Nolnn  v.  Jacknon,  16  111.  272,  Wiidluuns  v.  Gay,  73  id. 
416,)  or  to  waive  his  client's  rights,  {Wadhams  v.  Gay,  73 
m.  416,)  or  to  consent  to  judgment  against  his  client,  {People 
v.  Lamhorn,  1  Scam.  123,  Wadhains  v.  Gay,  73  id.  416,)  or 
to  bind  his  client  by  any  agreement  outsider!  the  conduct 
of  the  cause.     Brooks  v,  Kcarns,  86  111.  547. 

Mr.  Clarence  A.  Knight,  for  the  appellee : 

The  authority  conferred  upon  an  attorney  includes  all  the 
necessary  and  usual  means  of  executing  with  effect.  Story 
on  Agency,  sec.  58;  Foster  v.  JViley,  27  Mich.  244;  Clark  v. 
Ramsdell,  9  Wis.  128;  Railroad  Co,  v.  Kuerne,  3  Bradw.  250. 

The  effect  of  a  retainer  to  prosecute  or  defend  a  suit,  is  to 
confer  on  the  attorney  all  the  powers  exercised  by  the  forms 
and  usages  of  the  court  in  which  the  suit  is  pending.  Inhab- 
itants v.  Inhabitants,  16  Mass.  74;  Adains  v.  Robinson,  1  Pick. 
462 ;  Holke  v.  Parker,  7  Cranch,  436 ;  Bnckland  v.  Conway, 
16  Mass.  396;  Abbe  v.  Rood,  6  McLean,  106. 

An  agreement  to  refer  a  cause  or  to  arbitrate,  comes  within 
the  scope  of  the  Attorney  General's  contract.  Scarborough  v. 
Reynolds,  12  Ala.  252 ;  Weeks  on  Attorneys,  403 ;  Winslow 
V.  Anderson,  4  Mass.  377;  Stokely  v.  Robinson,  34  Pa.  315; 
Colenuin  v.  Grubb,  23  id.  393 ;  55  N.  H.  559 ;  White  v.  David- 
son,  8  Md.  169;    Hanson  v.  Hoitt,  14  N.  H.  56;  33  id.  479. 

A  corporation  will  be  bound,  like  any  other  client,  by  the 
submission  of  its  counsel  entered  into,  in  a  cause ;  and  it  is 
not  necessary  that  there  should  be  any  document  executed, 
with  the  corporate  seal,  in  order  to  confer  authority  upon 
the  counsel.  Morse  on  Arbitration,  19;  Russell  on  Arbitra- 
tion, 26. 

Counsel  employed  to  bring  or  defend  a  cause,  have  power 
to  submit  it  to  arbitration.     Morse  on  Arbitration,  15. 
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An  attorney  should  take  measures  to  have  a  judgment 
reviewed,  if  the  client  is  in  such  a  condition  that  he  can  not 
be  consulted.     Weeks  on  Attorneys,  421. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  wife  of  John  W.  Connett,  the  appellant,  received  an 
accidental  injury,  in  the  city  of  Chicago,  on  the  6th  of  Sep- 
tember, 1869,  occasioned  by  a  defective  sidewalk.  On  the 
I7th  of. June,  1874,  Connett  commenced  an  action  of  assump- 
sit against  the  city,  to  recover  expenses  incurred  by  him  for 
the  nursing,  attendance  and  treatment  of  her  while  disabled 
from  said  injury.  On  March  2,  1876,  the  form  of  the  action 
was  changed,  at  the  instance  of  plaintiff,  from  assumpsit  to 
an  action  on  the  case,  whereupon  a  new  declaration  was  filed 
in  the  cause,  charging  the  city,  in  the  usual  form,  with  negli- 
gence in  permitting  the  sidewalk  in  question  to  be  and  remain 
out  of  repair,  etc.,  whereby  the  injury  was  occasioned,  etc. 
To  this  declaration  the  city  filed  three  pleas :  First,  the  gen- 
eral issue ;  second,  that  the  cause  of  action  did  not  accrue 
within  five  years  next  before  the  change  of  the  form  of  action 
from  assumpsit  to  case ;  and  third,  that  the  cause  of  action 
did  not  accrue  within  five  j^ears  next  before  the  commence- 
ment of  the  suit.  A  demurrer  was  sustained  to  the  second 
plea,  and  issues  joined  on  the  other  two.  The  cause  was 
tried  on  these  issues  March  20,  1876,  resulting  in  a  finding 
and  judgment  in  favor  of  the  plaintiff  for  $1500.  From  this 
judgment  the  city  prayed  an  appeal.  Before  the  appeal  was 
perfected,  to-wit,  on  the  22d  of  April,  1876,  Egbert  Jamieson, 
city  attorney,  acting  on  behalf  of  the  city,  and  Messrs.  Tuley, 
Stiles  &  Lewis,  the  attorneys  of  record  of  Connett,  acting  on 
his  behalf,  entered  into  the  following  agreement: 

"There  is  submitted  to  his  Honor,  Judge  W.  K.  McAllister, 
the  following  questions  only :  Was  defendant's  second  plea 
a  good  plea  in  bar,  and  does  the  evidence  sustain  the  third 
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plea  in  bar  of  plaintiflf's  action.  It  is  agreed  that  if  the  deci- 
sion should  be  in  favor  of  the  defendant,  the  plaintiff  shall 
release  said  judgment ;  if  in  favor  of  plaintiff,  then  the  appeal 
prayed  by  the  city  should  be  withdrawn. " 

In  pursuance  of  the  above  submission,  in  the  month  of 
June  following,  Judge  McAllister  rendered  his  decision  upon 
the  questions  submitted,  both  of  which  were  determined  by 
him  in  favor  of  the  city.  Connett  having  declined  to  release 
the  judgment,  the  city,  on  the  11th  day  of  January,  1878, 
filed  the  present  bill  to  enjoin  the  collection  of  said  judgment, 
and  to  compel  Connett  to  enter  satisfaction  thereof  on  the 
record.  Upon  the  hearing,  the  circuit  court  of  Cook  county 
entered  a  decree  in  conformity  with  the  prayer  of  the  bill, 
which,  on  Connett's  appeal,  was  affirmed  by  the  Appellate 
Court  for  the  First  District,  whence  the  cause  is  brought  to 
this  court. 

The  decree  in  this  case  is  assailed  solely  on  the  alleged 
ground  that  the  action  of  the  city  attorney  in  entering  a 
motion  for  an  appeal  from  the  judgment  against  the  city, 
and  also  in  entering  into  the  agreement  with  Connett  to 
submit  the  questions  involved  in  the  proposed  appeal  to  the 
arbitrament  and  decision  of  Judge  McAllister,  was  unauthor- 
ized, and  consequently  not  binding  upon  the  city.  This  being 
assumed,  the  conclusion  is  drawn,  that,  inasmuch  as  the  city 
was  not  bound,  Connett  himself  was  not,  and  that  he  conse- 
quently had  a  right  to  enforce  his  judgment  against  the  city. 
In  support  of  this  view  of  the  case,  counsel  for  appellant  have 
formulated,  in  their  brief,  quite  a  number  of  general  propo- 
sitions, accompanied  by  numerous  adjudicated  cases  sup- 
porting them,  to  the  effect  that  the  authority  of  an  attorney 
employed  to  defend  a  suit,  ends  with  its  determination ;  that 
the  power  of  the  plaintiff's  attorney,  "after  judgment,  extends 
only  to  the  issuing  of  execution  and  receiving  the  debt ;  \  that 
a  retainer  of  an  attorney  to  prosecute  or  defend  in  a  trial 


238  CoNNETT  V.  City  op  Chicago. 

Opinion  of  the  Coart 

court  does  not  authorize  him  to  prosecute  an  appeal  or  writ 
of  error  in  the  same  case ;  that  an  attorney,  merely  by  virtue 
of  his  retainer,  has  no  power  to  submit  the  cause  to  a  common 
law  arbitration ;  and  that,  generally,  an  agent  can  not  bind 
his  principal  by  an  agreement  to  arbitrate,  without  special 
authority.  These  several  positions,  considered  as  general 
propositions,  are  not  at  all  questioned.  We  are  of  opinion, 
however,  a  city  attorney,  elected  by  the  people,  occupies  a 
somewhat  different  position  from  one  employed  to  prosecute 
or  defend  in  a  particular  case.  Subject  to  the  general  super- 
vision which  the  city  council  has  over  him,  it  is  his  duty  to 
look  after  and  protect  the  interests  of  the  city  in  all  legal 
controversies  and  litigation,  so  far  as  he  is  able,  unless  di- 
rected by  the  city  to  the  contrary,  and  his  acts,  within  the 
general  scope  of  his  authority,  will  be  deemed  the  acts  of  the 
municipality.  It  is  his  duty,  from  time  to  time,  to  report  to 
the  corporate  authorities  the  condition  of  all  suits  of  which 
he  has  charge,  and  other  legal  matters  referred  to  him  for 
investigation  or  adjustment,  whether  pending  in  court  or  out 
of  court.  The  general  principle  that  officers  are  presumed, 
in  the  absence  of  anything  to  the  contrary,  to  do  their  duty, 
applies  equally  to  a  city  attorney  in  the  discharge  of  these 
duties.  Such  being  the  general  scope  of  his  powers  and  du- 
ties, we  do  not  concur  in  the  view  that  the  city  attorney  had 
no  power  or  authority,  after  judgment  passed  against  the  city, 
to  enter  a  motion  on  its  behalf  for  an  appeal.  On  the  con- 
trary, we  are  of  opinion  that  he  not  only  had  the  power,  but 
that  it  was  highly  proper  for  him  to  do  so.  After  having 
thus  prepared  the  way  for  an  appeal,  it  was  his  duty  to  report 
the  condition  of  the  case  to  the  city,  together  with  a  state- 
ment of  his  views  with  respect  to  the  propriety  of  taking  the 
appeal, — and  it  is  presumed  he  performed  his  duty  in  this 
respect. 

It  IS  not  necessary  to  inquire  whether  the  city  attorney,  by 
virtue  of  his  general  powers,  was  authorized  to  enter  into  the 
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agreement  with  appellant  by  which  the  decision  of  the  case 
was  referred  to  Judge  McAllister,  for  it  may  be  conceded  he 
was  not.  We  also  agree  with  counsel  for  appellant  that  said 
agreement,  if  valid  at  all,  is  valid  as  a  contract,  and  that  in 
determining  its  force  and  legal  effect,  the  general  rules  and 
principles  applicable  to  other  contracts  purporting  to  be 
made  by  an  agent  on  behalf  of  a  principal,  are  to  be  applied. 
It  is,  however,  to  be  noted,  the  city  is  not  complaining,  here, 
that  there  was  no  authority  in  the  city  attorney  to  make 
the  contract  on  its  behalf,  nor  is  there  the  slightest  evidence 
in  the  record  tending  to  show  that  such  authority  did  not 
exist.  But  it  is  answered  that  the  burden  is  upon  appellee 
to  show  aflSrmatively  the  existence  of  such  authority.  Con- 
cede the  circumstances  disclosed  by  the  record  fail  to  show 
precedent  authority,  yet  they-  are  clearly  sufficient  to  estab- 
lish a  subsequent  ratification,  which  practically  amounts  to 
the  same  thing.  Onmis  ratifuibitio  retrotrahitur  et  mandato 
priori  €equiparatur.  No  doctrine  of  the  law  is  better  settled 
than  that  where  the  contract  entered  into  on  behalf  of  a 
named  principal  is  one  which  the  principal  himself  might 
lawfully  make,  it  may  be  so  ratified,  and  thus  given  effect. 
Nor  is  it  necessary  such  ratification  should  be  express.  It 
may,  like  most  other  facts  in  pais,  be  proved  by  circumstances. 
(Abbott  on  Trial  Evidence,  41-43 ;  Bishop  on  Contracts,  sec. 
330.)  So  a  ratification  may  be  inferred  from  acquiescence 
after  notice.  {Oold  Mining  Co.  v.  National  Bank,  6  Otto,  646 ; 
Benedict  v.  Maynard,  4  McL.  569;  Ahhe  v.  Rood,  6  id.  lOS.) 
So  where  an  agent  had,  without  authority,  entered  into  an 
agreement  to  submit  a  controversy  to  arbitration,  a  suit  by 
the  principal  on  the  agreement  was  held  a  sufficient  ratifica- 
tion. (Smith  V.  Morse,  9  Wall.  82.  See,  also,  Chitty  on  Con- 
tracts, 10th  Am.  ed.  page  15,  et  seq.)  In  this  case,  it  will  be 
remembered,  the  contract  was  entered  into  in  April,  and  the 
decision  of  Judge  McAllister  was  not  rendered  until  in  June 
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following,  and  it  may  well  be  presumed  the  city  could,  hardly, 
during  all  this  time,  have  been  ignorant  of  its  existence,  and 
that  the  case  was  then  pending  for  decision  before  the  court. 
Such  being  the  case,  if  the  agreement  was  not  made  by  its 
authority,  the  city  should  have  interposed,  and  not  having 
done  so,  under  the  circumstances  its  silence  will,  at  least  as 
against  appellee,  be  deemed  a  ratification. 

What  is  here  said  of  appellee's  duty  to  speak,  applies  with 
equal  force  to  appellant.  With  eminent  counsel  to  advise 
him,  he  deliberately  entered  into  the  contract,  or,  at  least, 
his  counsel  did,  on  his  behalf,  (and  he  does  not  question  their 
authority  to  do  so,)  after  which  he  quietly  stood  by,  specu- 
lating on  the  chances  of  a  favorable  decision  from  Judge 
McAllister,  never  intimating  a  doubt  as  to  the  authority  of 
the  city  attorney  to  bind  the  city,  until  after  the  case  was 
decided  against  him, — then,  for  the  first  time,  when  the  exist- 
ence of  such  authority  could  be  of  no  possible  advantage  to 
him,  by  reason  of  the  decision  being  against  him,  is  the  ques- 
tion in  respect  to  it  raised,  for  the  sole  purpose  of  defeating 
an  agreement  he  would  gladly  have  profited  by.  Such  a 
defence  as  this,  under  the  circumstances  shown,  does  not 
commend  itself  to  a  court  of  equity.  By  his  entering  into 
the  agreement,  and  his  inexcusable  delay  in  raising  any  ques- 
tion as  to  a  want  of  authority  in  the  city  attorney  to  make  it, 
the  city  lost  its  right  of  appeal,  and  it  would  be  clearly  in- 
equitable to  permit  appellant  to  profit  by  such  a  course  of 
conduct. 

But  waiving  all  this,  we  hold  the  filing  of  the  present  bill 
is  of  itself  sufBcient  evidence  of  a  ratification,  on  the  part  of 
the  city,  of  the  agreement  in  question,  which  is  fatal  to  the 
defence  of  appellant,  and  the  judgment  of  the  Appellate  Court 
will  therefore  be  affirmed. 

Judffimiit  affirmed. 


Aholtz  et  oZ.  V.  Goltra  et  cd.  241 

Syllabns.     Opinion  of  the  Court. 


Frederick  Aholtz  et  al» 

r. 

Isaac  V.  Goltra  et  al. 

Filed  at  Springfield  June  12,  1885, 

1.  Chancery  JV-Ri^DicnoTX—aei-off  against  judgment  at  law,  A  conrt 
of  eqnity  will  not  assume  jurisdiction  to  set  off  unliquidated  damages  claimed 
by  the  pTincii)al  judgment  debtor  against  a  judgment,  where  no  reason  is 
shown  why  the  remedy  at  law  is  not  adequate  and  complete,  and  it  is  not 
made  to  appear  that  the  judgment  creditors  are  insolvent.  The  fact  that  one 
of  them  is  a  non-resident  of  the  State  and  the  other  of  the  county,  does  not 
show  that  a  legal  demand  may  not  be  recovered  of  them,  or  one  of  them,  at  law. 

2.  Save— ir/ten  there  is  a  remedy  at  law — generally — diamisaal  on  c/e- 
murrer.  Where  it  appears  that  a  complainant  has  a  full  and  complete  remedy 
at  law,  his  bill  may  be  dismissed  on  demurrer  for  want  of  equity.  If  any 
reason  exists  why  the  remedy  at  law  is  not  available,  it  should  be  alleged. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Macon 
county ;  the  Hon.  J,  W.  Wilkin,  Judge,  presiding. 

Mr.  H.  Pasco,  for  the  appellants. 

Messrs.  Bunn  &  Park,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  by  Frederick  Aholtz  and 
George  Stare,  against  Isaac  V.  Goltra,  Edward  0.  Smith  and 
William  W.  Foster,  in  the  circuit  court  of  Macon  county, 
and  is  for  an  injunction,  and  relief.  It  is  alleged  in  the  bill 
that  defendants  Goltra  and  Smith  recovered  a  judgment  at 
law  in  the  circuit  court,  against  complainants,  on  an  appeal 
bond,  in  the  sum  of  $300,  with  interest  and  costs ;  that  they 
had  caused  an  execution  to  be  issued  on  such  judgment,  and 
that  defendant  Foster,  who  is  sheriff  of  Macon  county,  is 
about  to  levy  the  same  on  the  property  of  one  or  both  of  com- 
16—114  III. 
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plainants.  No  complaint  is  made  against  the  regularity  or 
justness  of  the  judgment.  It  was  recovered  in  an  action  of 
debt  on  an  appeal  bond,  wherein  complainant  Aholtz  was 
principal,  and  his  co-complainant,  Stare,  was  surety  for  him. 
It  is  alleged  that  complainant  Aholtz  was  the  owner  of  certain 
town  lots  in  Blue  Mound,  in  Macon  county,  with  a  dwelling 
house  situated  thereon ;  that  Goltra  and  Smith,  by  wrongful 
means,  and  by  collusion  with  a  then  tenant  of  Aholtz,  got 
possession  of  the  house  and  premises  without  his  knowledge, 
and  by  themselves  and  their  tenants,  since  April,  1875,  for  a 
period  of  over  eight  years,  forcibly  kept  the  possession  from 
complainant  Aholtz ;  that  he  had  only  recently  regained  pos- 
session of  the  premises,  and  that  during  the  period  defendants 
withheld  the  same  from  complainant  they  were  reasonably 
worth  the  sum  of  $120  for  each  year,  amounting,  in  the 
aggregate,  to  the  sum  of  $1000.  There  is  also  an  allegation 
in  the  bill  the  premises  were  damaged  by  the  defendants,  or 
their  tenants,  to  the  extent  of  $50,  which,  together  with  the 
reasonable  rent  due,  makes  a  total  sum  of  $1050  due  from 
defendants  Goltra  and  Smith  to  complainant  Aholtz.  The 
prayer  of  the  bill  is,  that  an  account  may  be  taken,  by  and 
under  the  direction  of  the  court,  first,  of  the  amount  due  to 
defendants  Goltra  and  Smith  on  the  judgment  in  their  favor; 
and  second,  for  an  account  of  the  reasonable  rental  value  of 
the  premises,  and  improvements  thereon,  during  the  time  the 
defendants  held  the  same  and  kept  complainant  Aholtz  out 
of  possession ;  that  one  claim  be  set  off  against  the  other ; 
that  the  amount  that  may  be  so  found  to  be  due  to  defendants 
on  such  judgment,  with  the  interest  and  costs,  be  first  paid 
and  satisfied,  and  that  complainant  Aholtz  have  a  decree 
against  Goltra  and  Smith  for  the  remainder,  for  whatever 
may  be  found  due  to  him  for  the  reasonable  rent  and  damages 
to  the  premises,  and  in  the  meantime  that  an  injunction  issue 
restraining  the  sheriff  from  levying  the  execution  on  the  prop- 
erty of  either  complainant,  and  for  general  relief.    To  the  bill 
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stating  these  facts,  and  others,  some  of  which  may  be  stated 
farther  on,  the  court  sustained  a  demurrer,  and  dismissed  it 
for  want  of  equity.  That  decree  was  aflBrmed  in  the  Appel- 
late Court  for  the  Third  District,  and  complainants  bring  the 
case  to  this  court  on  their  further  appeal. 

It  very  clearly  appears  complainants  have  a  full,  complete 
and  adequate  remedy  at  law,  and  their  bill  was  therefore  very 
properly  dismissed,  on  demurrer,  as  was  done,  for  want  of 
equity.  The  bill  contains  no  allegation  whatever  that  would 
warrant  a  court  of  chancery  to  assume  jurisdiction.  It  is 
nowhere  alleged  defendants  Goltra  and  Smith,  or  either  of 
them,  are  insolvent,  and  no  reason  is  shown  why  complain- 
ant Aholtz  may  not  proceed  at  law  to  recover  whatever,  if 
anything,  may  be  due  to  him  from  either  or  both  defendants. 
The  only  ground  suggested  in  the  bill  is,  that  neither  defend- 
ant resides  in  Macon  county,  so  that  process  from  the  circuit 
court  of  that  county  could  be  legally  served  upon  them.  It 
is  averred  that  Smith  is  a  non-resident  of  the  State,  and  that 
Goltra  is  a  non-resident  of  Macon  county,  but  that  the  latter 
named  defendant  resides  in  Sangamon  county,  in  this  State, 
which,  of  course,  is  the  next  adjoining  county  to  Macon.  No 
reason  is  shown  why  complainant  Aholtz  can  not  pursue  his 
remedy  at  law  against  Goltra,  and  recover  anything  that  may 
be  due  him,  either  from  him  or  from  Goltra  and  Smith.  No 
ground  whatever  is  suggested  for  equitable  relief,  and  as  it 
does  not  appear  but  what  complainants  had  a  full,  complete 
and  adequate  remedy  at  law,  they  will  be  remitted  to  a  com- 
mon law  court  for  the  recovery  of  anything  that  may  be  due 
to  either  of  them.  The  claims  they  insist  upon,  if  valid,  are 
legal  claims,  and  no  reason  appears  why  equity  should  assume 
jurisdiction  to  adjust  them. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed^ 
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V, 

The  Chicago,  Burlington  and  Quincy  Railroad  Company. 
IHled  at  Ottawa  June  13, 1886, 

1.  FEiiiiOW-SBRVANTS— iTi/wrj/  to  one  from  the  negligence  of  another— 
liability  of  the  common  master.  Where  one  seiTant  is  iujured  by  the  negli- 
gence of  a  fellow-aervant,  the  duties  of  both  being  such  as  to  bring  them  into 
habitual  association,  bo  that  they  may  exercise  an  influence  upon  each  other 
promotive  of  proper  caution,  and  the  master  is  guilty  of  no  negligence  in  the 
employment  of  the  servant  causing  the  injury,  the  master  will  not  be  liable 
for  the  injury. 

2.  Same — burden  of  proof— neg  ligence  of  mMster.  In  a  suit  by  a  servant 
against  his  employer  to  recover  damages  for  a  personal  injury  from  negligence 
of  a  fellow- servant,  if  it  is  claimed  that  the  master  was  guilty  of  negligence 
in  selecting  or  retaining  incompetent  servants,  the  burden  is  on  the  plaintifl 
to  prove  it. 

3.  Master  and  servant — if\jury  to  the  latter  from  alleged  negligence 
of  the  former— liability,  when  servant  takes  the  haaard  of  his  employment. 
If  a  person  "knowing  the  hazards  of  his  employment  as  the  business  is  con- 
ducted, voluntarily  continues  therein,  without  any  promise  of  the  master  to 
do  any  act  to  render  the  same  less  hazardous,  the  master  will  not  be  liable 
for  any  injury  he  may  sustain  therein,  unless  it  may  be  caused  by  the  willful 
act  of  the  master. 

4.  Practice  in  Supreme  Court — vacating  a  judgment  made  under 
misapprehension  of  fact.  Where  a  judgment  of  this  court  is  entered  in  vaca- 
tion, reversing  the  judgment  of  the  Appellate  Court  inadvertently,  and  upon  a 
misapprehension  of  the  facts  shown  by  the  record,  it  will,  on  its  own  motion, 
vacate  such  judgment  and  cause  the  proper  one  to  be  entered. 


Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Peoria 
county;  the  Hon.  N.  M.  Laws,  Judge,  presiding. 

Messrs.  Wilson  &  Eaum,  and  Messrs.  Stevens,  Leb  &  Hob- 
ton,  for  the  appellant. 


Messrs.  Jaok  &  Moore,  for  the  appellee. 
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Mr.  Justice  Scholpield  delivered  the  opinion  of  the  Court : 

There  was  no  oral  argument  in  this  case,  and  it  was  sub- 
mitted to  us  for  decision  on  the  printed  arguments  filed  in 
the  Appellate  Court,  alone.  From  this  fact  we  were  misled, 
and  assumed  that  the  Appellate  Court  had  affirmed  the  judg- 
ment of  the  circuit  court,  and  that  it  was  only  expected  that 
we  should  pass  upon  the  errors  of  law  insisted  upon  in  the 
arguments  in  the  Appellate  Court.  Accordingly,  we  investi- 
gated the  questions  arising  thereon,  and  being  of  opinion  that 
the  circuit  court  had,  in  some  of  its  rulings,  erred,  in  that  re- 
gard, against  the  defendant  in  that  court,  we  filed  an  opinion 
in  vacation,  on  the  15th  of  May,  1885,  pointing  out  wherein 
we  held  the  circuit  court  had  erred  in  its  rulings,  and  entered 
judgment  reversing  the  judgment  of  the  Appellate  Court,  and 
remanding  the  cause.  After  that  opinion  was  filed,  our  at- 
tention was  called  to  the  fact  that  we  had  misapprehended  the 
condition  of  the  record,  and  that  the  Appellate  Court,  instead 
of  having  affirmed  the  judgment  of  the  circuit  court,  as  we 
had  assumed,  had  reversed  tliat  judgment,  and  refused  to 
remand  the  cause.  We  thereupon  recalled  the  record  in  the 
case,  and,  of  our  own  motion,  we  now  order  the  judgment 
entered  in  vacation,  on  the  15th  of  May,  1885,  to  be  vacated 
and  wholly  set  aside,  and  that  judgment  be  now  entered  (as 
it  would  then  have  been  entered  had  we  not  then  misappre- 
hended the  true  state  of  the  record)  affirming  the  judgment 
of  the  Appellate  Court. 

The  Appellate  Court  find,  and  recite  in  the  record,  the  facts 
to  be  diflferent  from  what  they  were  found  to  be  by  the  circuit 
court,  and  reverse  the  judgment  of  the  circuit  court  because 
of  this  finding,  waiving  entirely  the  question  whether  the 
circuit  court  erred  in  its  rulings  upon  questions  of  law,  as 
contended  by  the  defendant  in  that  court.  The  recital  in  the 
record  of  the  Appellate  Court,  of  the  findings  of  that  court 
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upon  the  questions  of  fact,  is  this:  "This  court  finds  the 
facts  to  be,  that  the  appellee  was  guilty  of  contributory  neg- 
ligence and  want  of  ordinary  care,  which  led  to  the  injury 
complained  of  in  the  declaration,  without  which  contributory 
negligence  and  want  of  care  such  injury  would  not  have 
occurred,  in  this,  to-wit,  that  the  incompetency  and  unskill- 
fulness  of  the  engineer,  Robert  Mack,  in  manner  complained 
of  in  the  declaration,  was  as  well  known  to  appellee  at  least 
thirty  days  prior  to  and  up  to  the  time  of  the  reception  of  the 
said  injury  by  appellee,  as  it  was  or  could  have  been  known 
to  the  appellant,  and  that  such  knowledge  was,  on  the  part 
of  appellee,  full  and  complete.  And  the  court  further  finds, 
that  at  no  time  prior  to  the  time  the  injury  was  received,  in 
manner  charged  in  the  declaration,  did  the  appellee  notify 
the  appellant  of  the  incompetent  and  unskillful  character  of 
said  engineer,  Mack,  nor  of  his  deficiency  as  such  engineer, 
in  any  way,  nor  exact  or  receive  a  promise  from  appellant 
that  it  would  discharge  said  M/ick,  or  fill  his  place  with  a 
competent  engineer,  nor  did  appellee  ever  complain  to  appel- 
lant, or  any  of  its  officers,  that  said  Mack  was  incompetent 
or  unskillful  in  his  capacity  of  engineer,  but  on  the  contrary, 
the  said  appellee,  well  knowing  the  unskillfulness  and  incom- 
petency of  said  Mack  as  engineer  of  said  engine,  as  fully  as 
said  unskillfulness  and  incompetency  are  charged  in  said 
declaration,  did  not  leave  the  employment  of  the  said  appel- 
lant, but  continued  in  the  employment  of  appellant,  as  helper 
or  switchman,  working  for  it  in  company  with  said  Mack,  in 
manner  charged  in  the  declaration,  taking  his  own  risks  of 
receiving  any  injury  in  said  employment  on  account  of  the 
incompetency  or  unskillfulness  of  said  Mack.  The  court  fur- 
ther finds,  that  the  said  appellee  and  said  Mack  were  fellow- 
servants  in  the  employment  of  appellant,  in  the  same  line, 
habitually  associated  and  working  together  as  such  servants, 
in  its  common  employment,  on  the  same  engine,  prior  to  and 
at  the  time  when  the  appellee  received  the  injury  complained 
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of  in  the  declaration."  This  relieves  ns  from  all  inquiry,  save 
whether,  on  the  facts  as  thus  found,  the  plaintiff  below  was 
entitled  to  recover.  (Kurd's  Stat.  18S0,  page  798,  sec.  87.) 
That  he  was  not  entitled  to  recover  is  not  now  open  to  con- 
troversy.    We  are  firmly  committed  to  the  principles — 

First — Where  one  servant  is  injured  by  the  negligence  of 
his  fellow-servant,  the  duties  of  both  being  such  as  to  bring 
them  into  habitual  association,  so  that  they  may  exercise  an 
influence  upou  each  other  promotive  of  proper  caution,  and 
the  master  is  guilty  of  no  negligence  in  the  employment  of 
the  servant  causing  the  injury,  the  master  will  not  be  liable 
for  the  injury.  Chicago  and  Northwestern  Railway  Co.  v. 
Moranda,  93  111.  302 ;  Chicago  and  Eastern  Illinois  Railroad 
Co.  V.  Geary,  110  id.  383. 

Second — If  it  be  alleged  the  master  is  guilty  of  negligence 
in  selecting  or  retaining  an  incompetent  servant,  the  burden 
is  on  the  plaintiff  to  prove  it.  Coluinbns,  Chicago  and  Indiana 
Central  Railway  Co.  v.  Troesch,  68  111.  545;  Chicago  and 
Eastern  Illinois  Railroad  Co.  v.  Geary,  supra. 

Third — If  a  person,  knowing  the  hazards  of  his  employment 
as  the  business  is  conducted,  voluntarily  continues  therein, 
without  any  promise  of  the  master  to  do  any  act  to  render 
the  same  less  hazardous,  the  master  will  not  be  liable  for 
any  injury  he  may  sustain  therein,  unless,  indeed,  it  may  be 
caused  by  the  willful  act  of  the  master.  Simmons  v.  Chicago 
and  Tomah  Railroad  Co.  110  111.  340 ;  Abend  v.  Terre  Haute 
and  Indiana  Railroad  Co.  Ill  id.  202;  Missouri  Furnace  Co. 
y.  Abend,  107  id.  44;  Pennsylvania  Co.  v.  Lynch,  90  id.  334. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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SyllabnB.     Statement  of  the  case. 


jaliu  Thomas  E.  Means  et  al. 

{^2  JJ;  IsHAM  Harrison,  Exr. 

4Qa644' 
*i^  ^5j  Filed  at  Mt.  Vernon  June  13, 1885. 

iSi    ^1         1.    Limitation— prow w«ory  note— effect  of  act  of  1872  aa  to  note  given 

114    248|  prior  to  that  time.     The  Limitation  acti  of  April  4,  1872,  which  took  effect 

87a  110|  July  1^  1872,  has  no  ap])licntion  to  a  promissory  note  given  in  Janaarj,  1872, 

1114      §48         parable  two  years  after  the  cbite  thereof.     The  Limitation  law  of  sixteen  years 
207     •lOO         applies  to  such  a  note. 

2.  Construction  of  statute— irfce^fcer  to  give  a  retroactive  effect,  or 
only  prospective.  As  a  general  mle  a  statute  is  construed  so  that  it  shall 
operate  in  fuluro  only,  and  not  to  affect  past  transactions.  If  the  real  design 
is  left  doubtful,  the  statute  will  be  construed  so  as  to  haye  only  a  prospectiye 
operation. 

3.  Administration  op  estates— paj/mcnf  to  an  executor— in  property. 
In  the  absence  of  any  direction  by  will,  an  executor's  duty  is  to  collect  notes 
given  to  the  testator,  in  money.  He  has  no  authority  to  exchange  the  same 
for  other  property. 

4.  So  in  a  suit  on  a  note  against  several,  the  defendants  pleaded  that  the 
note  was  given  for  $500  of  money  loaned  by  the  payee  to  a  Masonic  lodge, 
and  that  such  lodge  paid  divers  large  sums  of  money  on  the  note,  and  after 
the  death  of  the  payee,  the  plaintiff  (the  executor  of  the  deceased  payee) 
received  from  said  lodge,  in  payment  of  the  note,  other  property  of  the  value 
of  $1400:    Held,  that  the  plea  was  palpably  bad,  and  presented  no  defence. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— lie«ard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Franklin  county;  the  Hon.  David  J.  Baker,  Judge, 
presiding. 

This  was  an  action  of  assumpsit  upon  a  promissory  note, 
brought  against  the  makers  thereof,  Thomas  K.  Means,  Henry 
Hudson,  William  T.  Stacy,  Thomas  P.  Tinsley,  Isaac  J.  Clay- 
ton, A.  D.  Scaggs,  Thomas  M.  Renfro,  C.  F.  Mulkey,  John  T. 
Blake  and  William  J.  Moyers,  the  other  makers  having  died. 
The  defendants  pleaded  the  general  issue  and  two  special 
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pleas,  the  first  being  that  the  cause  of  action  did  not  accrue 
within  ten  years  next  before  the  commencement  of  the  suit. 
The  last  special  plea  avers,  in  substance,  that  at  the  time 
of  the  execution  of  the  note  in  the  declaration  mentioned,  said 
Isham  Harrison,  plaintiff,  as  agent  of  said  Barzilla  Silkwood, 
loaned  to  Polar  Star  Lodge  No.  652,  of  A.  P.  &  A.  Masons, 
$500  for  two  years,  said  lodge  then  being  organized  and  work- 
ing under  a  charter  from  the  Masonic  Grand  Lodge  of  Illinois, 
and  that  defendants,  with  T.  i\  Tinsley,  C.  F.  Mulkey,  J.  T. 
Blake,  W.  J.  Moyers,  L  J.  Clayton  and  A.  D.  Scaggs,  being 
members  of  said  lodge  No.  652,  executed  to  said  Silkwood 
said  note,  to  secure  the  payment  of  said  sum  of  $500  loaned 
by  said  Silkwood,  as  above  stated,  the  same  being  the  only 
consideration  for  the  execution  of  said  note,  and  that  said 
lodge  No.  652  recognized  and  acknowledged  the  same  as  its 
own  debt,  and  paid  divers  large  sums  of  money  on  said  note, 
without  the  knowledge  or  consent  of  defendants,  and  after 
the  death  of  said  Silkwood,  to- wit,  on  the  third  day  of  August, 
A.  D.  1882,  said  plaintiff  received  from  said  lodge  No.  652, 
in  payment  of  the  note,  other  property  of  the  value  of  $1400. 
The  other  facts  appear  in  the  opinion  of  the  court. 

Mr.  Thomas  J.  Layman,  for  the  plaintiffs  in  error : 

Th^  law  limiting  the  right  of  action  in  force  at  the  time  the 

note  matured  and  the  right  of  action  accrued,  should  govern 

the  case.     Beasley  v.  Spencer,  25  111.  216. 

This  position  is  not  in  conflict  with  the  rule  in  Dickenson 

V.  Railroad  Co,  77  111.  331,  which  holds  the  act  of  1872  is 

not  to  have  a  retroactive  operation.     We  also  refer  to  Hyman 

V.  Bayne,  83  lU.  256. 

Mr.  P.  M.  TouNGBLooD,  for  the  defendant  in  error : 

The  act  of  1872,  limiting  actions  upon  notes,  etc.,  to  ten 

years,  was  designed  to  operate  prospectively  upon  causes  of 

action  already  accrued. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Ck)urt : 

This  was  an  action  in  assumpsit,  brought  by  Isham  Harri- 
son, executor  of  Barzilla  Silkwood,  deceased,  upon  a  promis- 
sory note  made  by  the  defendants  and  others  on  January  25, 
1872,  to  said  Silkwood,  in  his  lifetime,  for  $500,  payable 
two  years  after  date,  with  ten  per  cent  interest.  The  pleas 
were  non-assumpsit,  and  two  special  pleas.  A  demurrer  was 
sustained  to  the  two  special  pleas.  The  cause  was  then  sub- 
mitted to  the  court  for  trial  without  a  jury,  lihe  issue  found 
for  the  plaintiff,  damages  assessed  at  $896.67,  and  judgment 
accordingly.  The  judgment  was  afl5rmed  by  the  Appellate 
Court  for  the  Fourth  District,  and  an  appeal  taken  by  the 
defendants  to  this  court. 

The  questions  presented  are  as  to  the  suflSiciency  of  the 
second  and  third  pleas,  to  which  demurrers  were  sustained. 
The  second  plea  was  the  Statute  of  Limitations, — that  the 
cause  of  action  did  not  accrue  within  ten  years  next  before 
the  commencement  of  the  suit. 

The  action  was  commenced  October  15,  1884.  The  time 
of  limitation  of  an  action  on  a  promissory  note  when  the  note 
in  suit  was  made  (on  January  29,  1872,)  was  sixteen  years, 
under  the  act  of  November  5,  1849.  By  the  act  approved 
April  4,  1872,  which  went  in  force  July  1,  1872,  the  time  of 
limitation  of  an  action  on  a  promissory  note  was  made  ten 
years.  The  act  of  April  4,  1872,  expressly  repeals  the  act  of 
November  6,  1849,  with  this  provision  in  the  repealing  sec- 
tion :  "But  this  section  shall  not  be  construed  so  as  to  affect 
any  rights  or  liabilities,  or  any  causes  of  action,  that  may 
have  accrued  before  this  act  shall  take  eflPect. "  The  question 
is,  which  act  is  to  govern  here, — the  act  of  November  5,  1849, 
which  was  in  force  at  the  time  of  the  making  of  the  note,  or 
the  act  of  April  4,  1872,  which  was  enacted  and  went  in  force 
after  the  making  of  the  note,  but  before  the  time  of  payment 
of  the  note,  before  a  cause  of  action  on  the  note  accrued. 
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The  saving  clause  of  the  act  of  1872  extends  not  only 
to  causes  of  action,  but  to  "any  rights  or  liabilities,  or  any 
causes  of  action,"  which  might  have  before  accrued.  The 
time  of  the  payment  of  the  note  had  not  then  (at  the  passage 
or  going  into  effect  of  the  act  of  1872)  arrived,  and  it  may  be 
said  that  a  cause  of  action  on  the  note  had  not  then  accrued ; 
but  can  it  be  said  that  there  had  not  accrued  any  right  or 
liability  with  respect  to  the  note  ?  The  payee  had  at  that 
time  the  right  to  bring  suit  on  the  note  at  any  time  within 
sixteen  years  after  it  became  due,  and  there  was  a  liability 
on  the  part  of  the  makers  to  be  sued  upon  the  note  at  any 
time  within  that  period,  and  it  was  such  right  and  liability, 
we  think,  which  it  was  the  intention  of  the  legislature  should 
not  be  affected  by  the  act  of  1872, — that  the  act  was  designed 
to  be  wholly  prospective  in  its  operation,  and  not  to  affect 
<!ontracts  then  existing.  We  must  think  the  legislature  meant 
more  than  causes  of  action  which  had  accrued,  when  they  say 
"any  rights  or  liabilities,  or  any  causes  of  action,  that  may 
have  accrued."  Some  additional  meaning  should  be  allowed 
to  the  words  "rights  or  liabilities. "  This  construction  is  in 
accord  with  the  general  rule  that  a  statute  is  to  operate  in 
futuro  only,  and  is  not  to  be  construed  to  affect  past  transac- 
tions, and  that  if  it  is  left  doubtful  what  was  the  real  design 
as  to  its  having  a  prospective  or  retroactive  effect,  the  statute 
must  be  so  construed  as  to  have  a  prospective  effect  only. 
Thompson  v.  Alexander,  11  111.  55 ;  Dobbins  v.  National  Bank, 
112  id.  653. 

The  second  plea  sets  up  that  the  note  was  given  for  money 
loaned  to  Polar  Star  Lodge  No.  652,  of  A.  F.  &  A.  Masons  ; 
that  the  lodge  paid  divers  large  sums  of  money  on  the  note, 
and  after  the  death  of  Silk  wood,  the  payee,  the  plaintiff  re- 
ceived from  said  lodge,  in  payment  of  the  note,  other  property 
of  the  value  of  $1400.  The  plea  was  palpably  defective. 
It  was  to  the  whole  cause  of  action.  It  did  not  state  what 
was  the  property  which  was  received.     The  plaintiff's  duty. 
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as  executor,  was  to  collect  the  note  in  money.     He  had  no 
authority  to  exchange  it  for  other  property. 

We  are  of  opinion  the  circuit  coort  rightly  sustained  the 
demurrers  to  the  two  special  pleas. 

The  judgment  of  the  Appellate  Court  is  afl5rmed. 

Judgment  affiitrud. 


Sterling  P.  Rounds 

V. 

Nettie  F.  McCormick  et  al. 

Filed  at  Ottawa  June  IS,  1885, 

StockhojjDKRS— remedy  upon  their  liability  for  debts  of  corporation^ 
when  in  equity.  The  liability  of  stockholders  under  section  9  of  the  act  of 
1857,  entitled  **An  act  for  the  formation  of  manufacturing,  mining,  mechan- 
ioal  and  chemical  corpomtions,  **  is  to  the  creditors  of  the  corporation  as  a 
diiss,  and  not  to  each  individual  creditor.  Therefore,  the  remedy  of  a  cred- 
itor seeking  to  enforce  the  personal  liability  created  by  that  section,  is  in  a 
court  of  equity,  and  not  at  law. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Superior  Court 
of  Cook  county ;  the  Hon.  R.  S.  Williamson,  Judge,  presiding. 

Mr.  P.  W.  Becker,  for  the  plaintiff  in  error: 
Whether  defendant  might  have  set  up  the  defence  that  the 
capital  stock  had  not  heen  fully  subscribed,  as  against  the 
corporation,  on  a  call,  had  he  not  waived  his  right,  is  not 
pertinent  to  this  inquiry.  That  he  can  not  set  up  this  defence, 
or  deny  the  existence  of  the  corporation,  as  against  a  creditor 
of  the  corporation,  after  having  acquiesced  in  the  organization, 
acts  and  contracts  of  the  company  to  the  extent  here  shown, 
is  established  by  many  authorities.  Morawetz  on  Private 
Corporations,  sees.  145,  259,  285,  676,  595^   Thompson  on 
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Liability  of  Stockholders,  sees.  120,  400,  409,  416;  Johnston 
V.  Bank,  3  Strobh.  Eq.  263 ;  StUhnan  v.  Dougherty,  44  Md. 
380;  Hager  v.  Cleveland,  36  Md.  476;  O.  H.  and  W.  M.  Co. 
V.  Canney,  54  N.  H.  295 ;  Eaton  v.  AspinwaU,  19  N.  T.  119 ; 
Abbott  V.  Aspinwall,  26  Barb.  202 ;  Slocujn  v.  Warren,  10  B.  I. 
112;  McHose  v.  Wheeler,  45  Pa.  St.  32;  Patterson  v.  W.  M. 
Co.  40  id.  117 ;  Farrar  v.  Walker,  3  Dill.  606 ;  Gaff  v.  Flslier, 
33  Ohio  St.  107;  RaUroad  Co.  v.  Railroad  Co.  105  111.  110; 
Hickling  v.  Wilson,  104  id.  54;  Z>oit's  v.  Naper,  91  id.  44; 
McCarthy  v.  Lavasche,  89  id.  270 ;  Wheelock  v.  Zb^,  77  id. 
; ;  Corwith  v.  Ct^ver,  69  id.  602. 


Messrs.  Miller,  Lewis  &  Judson,  for  the  defendants  in 
error  : 

The  appropriate  remedy  was  by  bill  in  equity,  and  not  an 
action  at  law.  Harper  v.  Manufacturing  Co.  100  111.  225; 
Low  V.  Buchanan,  94  id.  76. 

There  being  no  evidence  that  C.  H.  McCormick  was  a  stock- 
holder at  the  time  the  debt  was  contracted,  he  was  not  liable. 
Culver  V.  Bank,  64  111.  528. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  suit  seems  to  have  been  brought  to  the  October  term, 
1872,  of  the  Superior  Court.  It  is  a  suit  at  law,  and  was 
brought  by  Sterling  Bounds,  against  Cyrus  H.  McCormick, 
since  deceased,  to  enforce  his  supposed  liability  to  plaintiff 
as  a  stockholder  in  the  Chicago  News  Printing  Company,  for 
goods,  wares  and  merchandise  sold  and  delivered  to  the  com- 
pany. Since  the  death  of  the  original  defendant  the  suit  has 
progressed  against  his  representatives.  No  trial  of  the  cause 
appears  to  have  been  had  until  1881,  when  there  was  a  find- 
ing and  judgment  for  costs,  for  defendant.  That  judgment 
was  reversed  by  the  Appellate  Court  for  the  First  District, 
and  a  second  trial  was  had  in  1883,  which  also  resulted  in  a 
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finding  and  judgment  for  defendant.  The  latter  judgment 
was  aflfirmed  in  the  Appellate  Court,  and  now  plaintiff  brings, 
the  case  to  this  court  on  error. 

The  amended  declaration  in  this  case  sets  forth  that  the 
Chicago  News  Printing  Company  is  a  body  corporate,  created 
and  existing  under  the  act  of  the  General  Assembly  of  Feb- 
ruary, 1857,  entitled  "An  act  for  the  formation  of  manufac- 
turing, mining,  mechanical  and  chemical  corporations, "  and 
that  such  corporation,  among  other  things,  was  engaged  in 
printing  a  newspaper,  known  as  "The  Chicago  Daily  News,'* 
and  carrying  on  a  general  job  printing  office.  It  was  alleged 
defendant,  Cyrus  H.  McCormick,  was  a  stockholder  in  the  cor- 
poration, and  this  action  was  brought  at  law  to  enforce  his 
supposed  liability  under  the  9th  section  of  the  act  of  1857, 
for  the  indebtedness  of  the  company  to  plaintiff.  There  is 
one  reason  that  is  conclusive  why  the  present  judgment  must 
be  affirmed.  The  remedy,  if  plaintiff  has  any,  is  in  chancery, 
and  not  at  law.  The  liability  of  stockholders  in  such  corpo- 
ration, under  the  9th  section  of  the  act  of  1857,  is  to  the 
creditors  as  a  class,  and  not  to  each  individual  creditor.  It 
was  so  expressly  held  by  this  court  in  Harper  v.  Union  Manu- 
facturing Co.  100  111.  225,  on  the  authority  of  Low  v.  BuclianaUr 
94  id.  76.  The  precise  question  was  raised  and  decided  in 
the  cases  cited,  so  the  point  made  is  no  longer  a  new  ques- 
tion in  this  court,  and  need  not  be  further  discussed.  This 
view  of  the  law  being  conclusive  of  the  case,  other  questions 
made  on  the  record  need  not  be  discussed  or  passed  upon. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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1.  Ghancebt — granting  complete  relief,  although  in  respect  to  some 
of  the  elements  in  the  case  there  was  a  defence  at  law.  While,  as  a  general 
rale,  where  a  party  has  an  adequate  remedy  at  law,  a  court  of  equity  will  not 
intervene,  yet  where  equity  has  acquired  jurisdictiDn  of  a  case,  such  as  a  bill 
for  partition  of  land,  and  to  have  a  written  contract  respecting  other  lands- 
specifically  enforced,  the  court,  on  decreeing  the  equitable  relief  sought  in 
that  regard,  may  also  enjoin  the  enforcement  of  a  judgment  against  the  com- 
plainant in  a  forcible  detainer  suit  for  possession  of  the  land,  although  he 
might  have  defended  that  suit  successfully  at  law. 

2.  Evidence— relevancy — in  case  of  agreement  for  division  of  prop- 
erty between  husband  and  wife — subsequent  claim  of  alimony  by  the  latter^ ^ 
Where  persons  living  together  as  husband  and  wife,  separated,  and  agreed,  in 
writing,  for  the  division  of  their  property,  real  and  personal,  in  which  con> 
tract  the  wife,  upon  receiving  her  portion,  was  to  release  the  husband  from 
all  farther  claims  for  dower,  it  was  held,  on  bill  by  the  wife  for  the  specific 
performance  of  the  agreement  and  for  partition,  that  proof  offered  by  the 
defendant  to  show  that  the  wife  defended  a  suit  brought  by  him  for  divorce, 
and  claimed  alimony,  was  properly  rejected  as  irrelevant. 

3.  Partition — by  agreement — inequality  of  the  division — estoppel. 
Husband  and  wife  agreed  to  divide  a  lot  of  ground  so  that  the  wife  should 
receive  one-third  in  value  of  the  whole  lot,  and  they  each  selected  a  third 
person,  who  made  the  division,  which  was  satisfactory  to  them.  In  suit  for 
partition  the  court  confii'med  this  division,  without  regard  to  the  exact  value 
of  the  part  set  off  to  the  wife:  Held,  that  the  husband,  having  acquiesced 
in  the  division  as  made,  could  not  be  heard  to  allege  that  the  wife  received 
more  in  value  than  one-third  of  the  whole  lot. 

4.  Erbob  will  not  always  reverse — as  to  admission  of  evidence.  The 
admission  of  parol  evidence  which  may  vary  or  change  the  terms  of  a  written 
contract,  when  the  party  introducing  the  same  obtains  no  relief  whatever  on 
the  contract,  is  an  error  working  no  harm,  and  no  ground  of  reversal. 

Writ  of  Error  to  the  Circuit  Court  of  Union  county ;  the 
Hon.  D.  M.  Browning,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Julia  Ann  McDowell,  against 
William  McDowell  and  James  W.  Coleman,  seeking  to  enjoia 
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the  executiou  of  a  judgment  in  a  forcible  detainer  ease  ob- 
tained by  Coleman  against  complainant.  The  bill  also  prays 
for  the  partition  of  certain  premises  therein  described,  and 
for  the  conveyance  by  the  plaintiff  in  error  to  defendant  in 
error  of  a  strip  of  land  described  in  a  certain  bond  for  a  deed, 
which  bond  is  made  an  exhibit,  and  asked  to  be  taken  as  a 
part  of  the  bill. 

The  bill  wjis  filed  June  16,  1882,  two  days  after  the  rendi- 
tion of  the  judgment  in  the  forcible  detainer  case  by  the  jus- 
tice, and  three  days  before  the  expiration  of  the  time  in  which 
an  appeal  could  have  been  legally  taken.     It  sets  out  an  ille- 
gal contract  of  marriage  between  the  plaintiff  and  defendant, 
a  subsequent  discovery  of  the  real  facts  which  existed  at  the 
time  of  the  consummation  of  such  illegal  contract,  by  the 
marriage  of  the  plaintiff  and  defendant,  their  living  and  co- 
habiting together  as  husband  and  wife  for  some  years  after 
the  discovery  of  such  real  facts,  and  their  final  separation, 
and  division  of  their  property  and  effects  according  to  the 
terms  of  a  certain  written  agreement  mutually  signed  by 
them,  which  said  written  agreement  is  filed  with  the  bill, 
and  marked  "Exhibit  A,"  and  asked  to  be  made  a  part  of 
complainant's  bill ;    that  by  the  terms  of  said  contract  the 
defendant  in  error  was  to  have  and  retain  as  of  dower  one- 
third  in  value  of  a  certain  three-acre  tract,  etc.,  on  which 
they  then  resided ;  that  when  the  parties  thus  separated  the 
plaintiff  in  error  left  the  defendant  in  error  in  the  possession 
of  the  house  formerly  occupied  by  them  as  a  homestead,  etc. 
It  is  further  alleged  that  after  the  separation  and  division  as 
aforesaid,  the  defendant  in  error  purchased  a  strip  of  land 
ten  (ninety-five)  feet  wide,  etc.,  from  plaintiff  in  error,  which 
purchase  is  witnessed  by  a  contract  in  writing  marked  "Ex- 
hibit B,"  filed  with  the  bill  and  asked  to  be  made  a  part  of 
the  same,  and  that  the  defendant  in  error  has  wholly  failed 
to  comply  with  the  terms  of  said  contract  of  purchase,  but 
desires  to  do  so  now  by  bringing  the  money  into  court  as  the 
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court  may  decree,  and  prays  that  upon  such  compliance  the 
plaintiff  in  error  may  be  compelled  to  make,  execute  and  de- 
liver to  her  a  deed,  etc.,  to  the  said  ten  feet,  etc. ;  also  prays 
for  partition  and  division.  The  bill  th«n  sets  out  the  fact  of 
the  rendition  of  the  justice's  judgment  in  the  action  of  forcible 
detainer,  avers  inability  to  take  an  appeal  on  account  of  pov- 
erty, and  prays  for  an  injunction,  etc. 

The  plaintiff  in  error  answered  separately,  alleging  that  at 
the  time  of  his  marriage  with  defendant  in  error  she  had  a 
living  husband;  that  she  falsely  and  knowingly  misrepre- 
sented-the  facts  to  him,  by  alleging  that  she  had  been  legally 
divorced  from  Charles  Daniels,  her  then  living  husband; 
denies  that  she  ever  said  that  said  Daniels  was  dead,  but 
claimed  that  she  was  divorced ;  that  upon  these  false  and 
fraudulent  representations  he  married  her,  but  denies  that 
he  had  any  knowledge  of  the  fact  that  she  was  the  lawful 
wife  of  another  man;  admits  that  he  abandoned  the  said 
Julia  Ann,  but  denies  that  it  was  by  their  mutual  labor,  etc., 
that  his  small  property  was  accumulated,  but  charges  the 
fact  to  be  that  the  said  Julia  Ann  was  an  invalid,  etc.,  and 
her  services  of  small  value ;  that  she  had  two  small  girl  cliil- 
dren,  aged  three  and  six  years,  respectively,  at  the  time  of  his 
marriage  with  her,  both  of  whom  he  reared  and  educated. 
Plaintiff  in  error  further  says  that  the  division  of  property, 
etc.,  mentioned  in  exhibits  "A"  and  "B"  was  agreed  to  by  this 
defendant  to  avoid  litigation,  etc.,  and  that  in  consideration 
thereof  the  complainant  agreed  to  pay,  etc.,  according  to  the 
terms  as  set  out  in  "Exhibit  B,"  and  further,  that  she  would 
cause  him  no  unnecessary  trouble  or  expense  in  a  suit  to  dis- 
solve the  illegal  marriage  existing  between  them ;  that  the 
complainant  failed  and  refused  to  comply  with  the  terms  of 
said  contract ;  that  she  notified  this  respondent  that  she  would 
not  pay  anything  on  said  contract,  bat  that  she  would  defend 
the  divorce  suit  brought  by  him,  claiming  alimony,  etc.,  and 
that  she  did  defend  said  divorce  proceeding ;  that  she  filed 
17—114  III. 
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her  answer  and  cross-bill,  claimed  alimony,  etc.,  compelled 
respondent  to  pay  her  attorney's  fee  of  $25,  etc.,  and  that 
on  a  final  hearing  of  said  cause  the  equities  were  decided  in 
favor  of  respondent,  and  the  complainant  therein  was  denied 
alimony. 

The  court  found  and  decreed  that  complainant  was  owner 
in  fee  of  eighty-five  feet,  etc.,  describing  the  same,  and  made 
the  injunction  perpetual  as  to  it ;  found  that  complainant  had 
not  complied  with  the  contract  of  purchase  of  September  20, 
1879. 

Mr.  Matthew  J.  Insoore,  for  the  plaintiff  in  error : 
If  the  complainant  has  any  rights  under  either  of  the  con- 
tracts set  up,  they  are  purely  legal  in  their  nature,  and  can 
be  readily  enforced  in  a  court  of  law.  Where  a  party  has  an 
adequate  remedy  at  law,  a  court  of  equity  will  not  interfere. 
Smith  V.  Powell,  50  111.  21 ;  Thomas  v.  Caldwell,  id.  139 ; 
School  Directors  v.  Miller,  54  id.  338 ;  Winkler  v.  Winkler^ 
40  id.  179;  Ohling  v.  Luitjens,  32  id.  23^  Victor  Scale  Co,  v. 
Shurtleff,  81  id.  314;  Imperial  Ins.  Co.  v.  Gunning,  id.  236. 
He  who  asks  equity  must  do  equity,  and  a  party  can  not 
have  a  specific  performance  of  a  contract  in  equity,  unless 
he  can  show  that  he  has  performed  it  in  all  its  parts,  or  can 
show  just  excuse  for  non-performance;  and  the  burden  of 
proof  is  on  the  complainant  to  show  his  right  to  the  relief  he 
asks,  by  a  clear  preponderance  of  the  evidence.  Brink  v. 
Steadman,  70  111.  241 ;  Walker  v.  Douglas,  id.  446 ;  Kimball 
v.  Tooke,  id.  653. 

Mr.  M.  C.  Crawford,  and  Mr.  N.  Maxbt,  for  the  defendant 
in  error : 

This  was  a  bill  in  chancery,  filed  by  the  defendant  in  error, 
against  the  plaintiff  in  error,  for  specific  performance  and 
partition,  both  of  which  are  proper  subjects  of  equitable  juris- 
diction. 
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The  court  denied  the  prayer  for  specific  performance,  but 
granted  the  partition,  and  the  interest  of  defendant  in  error 
was  set  oflf  to  her  by  metes  and  bounds  in  severalty,  and  the 
decree  conveys  to  her  all  the  right,  title  and  interests  which 
the  plaintiff  in  error  had  in  and  to  the  same.  It  is  not  neces- 
sary to  cite  authorities  to  prove  that  a  court  of  chancery  has 
this  power. 

Mr.  Justice  Craio  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Julia  Ann  McDowell, 
for  partition  of  a  certain  tract  of  land  between  herself  and 
William  McDowell,  and  also  for  specific  performance  of  a  con- 
tract providing  for  the  conveyance  of  a  certain  other  tract, 
which  had  been  executed  by  the  complainant,  and  defendant, 
William  McDowell.  The  bill  also  prayed  for  an  injunction 
to  enjoin  McDowel,!  from  taking  possession  of  the  premises 
claimed  by  complainant,  under  a  writ  issued  or  to  be  issued  by 
a  justice  of  the  peace  on  a  judgment  in  an  action  of  forcible- 
detainer  which  McDowell  had  prosecuted  against  complain* 
ant.  The  defendant,  McDowell,  put  in  an  answer  to  the  bill^ 
and  on  the  hearing,  upon  the  pleadings  and  evidence,  the  court^ 
awarded  a  partition  of  the  premises  sought  to  be  divided,  and 
refused  a  specific  performance  of  the  contract  set  up  in  the 
bill.  The  defendant,  McDowell,  not  being  satisfied  with  the 
decree,  sued  out  this  writ  of  error. 

It  is  claimed  that  if  the  complainant  has  any  rights  under 
.  the  contract  set  up  in  the  bill,  they  are  purely  legal,  and  may 
be  enforced  in  a  court  of  law.  It  may  be  true  that  complain- 
ant might  have  been  able  to  defeat  the  action  brought  for 
possession  of  the  premises,  by  relying  on  her  contract  on  a> 
trial  in  a  court  of  law ;  but  if  she  was  entitled  to  the  land 
under  the  written  contract,  she  had  a  clear  right  to  invoke 
the  aid  of  a  court  of  equity,  and  compel  a  division,  or  a  deed 
for  that  portion  of  the  property  which  she  acquired  under  tha 
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written  contract.  The  complainant,  under  the  allegations  of 
her  bill,  sought  a  partition  of  premises  which  were  held  undi- 
vided between  her  and  the  defendant.  She  also  prayed  for 
the  specific  performance  of  a  contract  in  writing,  providing  for 
the  conveyance  of  the  land.  The  rule  that  a  court  of  equity 
has  jurisdiction  to  grant  relief  in  such  cases,  is  too  familiar  to 
cite  authorities  in  its  support.  It  is  quite  true,  as  suggested, 
that  where  a  party  has  an  adequate  remedy  at  law,  a  court  of 
equity  will  not  interfere ;  but  that  doctrine  has  no  application 
to  the  facts  of  this  case.  Here  the  complainant  and  defend- 
ant, who  had  lived  together  as  husband  and  wife  for  a  num- 
ber of  years,  agreed  to  separate,  and  entered  into  a  written 
-contract  providing  for  a  division  of  the  three  acres  of  land 
in  controversy,  and  certain  specified  articles  of  personal  prop- 
erty. One-third  in  value  of  the  land,  including  the  house, 
was  to  be  set  off  to  complainant.  After  this  contract  had 
been  executed,  the  parties  agreed  upon  two  men  to  go  upon 
and  divide  the  land.  In  pursuance  of  this  arrangement  two 
men  were  selected,  and  they  examined  the  property,  agreed 
upon  a  division,  and  the  defendant,  as  the  evidence  shows, 
was  entirely  satisfied  with  and  assented  to  the  division  so 
made,  and  complainant  was  left  in  the  possession  of  the  land 
which  it  had  thus  been  determined  she  should  have. 

These  were  some  of  the  facts  before  the  court  which  led  to 
the  decree  enjoining  the  defendant  from  dispossessing  com- 
plainant and  vesting  the  title  to  the  property  in  her,  and  the 
decree,  in  our  judgment,  was  justified  by  the  evidence.  As 
no  relief  was  granted  in  reference  to  the  other  tract  of  land, 
and  no  cross-errors  have  been  assigned,  it  will  not  be  neces- 
sary to  spend  any  time  in  relation  to  that  part  of  the  relief 
claimed  in  the  bill,  although  the  matter  is  discussed  in  the 
argument  of  plaintiff  in  error. 

It  is  also  claimed  that  the  court  erred  in  admitting  the  evi- 
dence of  the  witnesses  Buck  and  Williams,  to  vary  the  terms 
of  the  written  contract  (Exhibit  "B.")     No  relief  was  granted 
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under  this  contract,  and  whether  the  evidence  was  competent 
or  not  is  a  matter  of  no  consequence  whatever. 

It  is  also  claimed  that  the  court  erred  in  rejecting  evidence 
offered  by  the  defendant  to  show  complainant  defended  the 
bill  for  divorce  brought  by  the  defendant  against  her,  and 
claimed  alimony,  and  other  evidence  of  a  like  character.  We 
do  not  think  this  evidence  had  any  bearing  on  the  issue  pre- 
sented by  this  record,  and  for  this  reason,  if  for  no  other,  the 
court  did  right  in  rejecting  it.  The  contract  under  which 
complainant  claims  the  land,  provides  that  after  receiving 
the  property  she  shall  release  the  defendant  from  all  further 
claims  for  dower,  but  this  is  all.  So  far  as  any  agreement 
was  concerned  she  had  a  right  to  resist  his  suit  for  divorce, 
if  she  saw  proper,  and  anything  she  did  in  that  direction  did 
not  impair  her  rights  under  the  written  contract. 

But  it  is  said  if  the  defendant  was  entitled  to  a  decree  in 
this  cause  for  one-third  in  value  of  the  whole  lot,  as  prayed 
for  in  her  bill,  it  was  error  in  the  court  to  decree  her  the  fee 
simple  title  to  the  strip  eighty-five  feet  wide  on  whicTb  the 
dwelling  house  stood,  without  ascertaining,  by  competent  evi- 
dence, the  value  of  the  whole  lot,  and  the  relative  value  of  the 
eighty-five  foot  strip.  It  appears  from  the  evidence  that 
the  defendant  was  present  when  Buck  and  Williams  divided 
the  land  between  the  parties,  and  expressed  himself  entirely 
satisfied  with  the  division  as  made.  The  court,  by  the  decree, 
followed  and  confirmed  this  division,  which  it  was  authorized 
to  do  by  the  evidence.  In  the  division  of  the  three-acre  lot, 
if  defendant  saw  proper  to  allow  the  complainant  to  have 
more  in  value  than  one-third  of  the  lot,  he  could  do  so,  and 
after  the  division  was  made  with  his  sanction  and  approval,, 
he  will  be  bound  by  it,  although  she  may  have  received  a 
trifle  more  in  value  of  the  property  than  the  contract  specified 
she  might  receive. 

It  will  be  remembered  that  the  complainant  and  the  de- 
fendant were  never  legally  married,  as  complainant,  at  the 
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date  of  the  marriage,  had  a  husband  then  living,  bo  that  no 
objection  can  be  urged  against  the  validity  of  the  contract 
2)roviding  for  a  division  of  the  property,  on  the  ground  that 
the  contracting  parties  were  husband  and  wife. 
The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


John  0.  Sullivan 

r. 

The  Commissioners  of  Highways. 

Filed  at  Ottawa  May  15,  1885. 

1.  Commissioners  of  highways— poircr  to  contract  indebtedness.  The 
oommissioners  of  highways  have  no  authority  of  law  to  contract  an  indebted- 
Dess  in  respect  to  roads  and  bridges,  when  the  money  to  pay  the  same  is  not 
in  their  treasury  to  be  expended,  or  has  not  already  been  actually  levied. 

2.  But  where  a  tax  has  been  levied  by  them,  though  the  proceeds  of  such 
levy  may  have  been  inteuded  by  the  commissioners  to  be  applied  in  a  way 
distinct  from  the  making  of  a  culvert,  a  party  who  builds  a  culvert  for  them 
under  a  contract,  who  has  no  notice  that  the  levy  was  not  made  to  pay  for  the 
same,  and  where  there  is  nothing  to  afford  notice  of  the  purpose  of  the  levy, 
may  recover  of  the  contract  price  a  sum  equal  to  such  levy,  and  no  more; 
and  the  fact  that  he  was  compelled  to  accept  an  order  for  the  sum  due,  if 
such  was  not  the  agreement  before  the  work  was  done,  will  not  prevent  a 
recovery  upon  an  order  not  exceeding  the  tax  levied  for  that  year. 

3.  Same — power  to  contract  to  pay  interest.  Where  commissioners  of 
highways  contract  for  services  and  work  in  anticipation  of  taxes  already  levied, 
and  give  an  order  for  payment,  uj)on  their  treasurer,  payable  at  a  future  day, 
they  will  have  no  power  to  agree  to  pay  interest  on  the  same;  and  if  such 
order  provides  for  interest,  that  part  thereof  may  be  treated  as  void,  and  only 
the  principal  can  be  recovered  on  such  order. 

Writ  op  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  La  Salle  county ;  the  Hon.  George  W.  Stipp,  Judge,  pre- 
siding. 
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Mr.  James  W.  Duncan,  and  Mr.  H.  T.  Gilbert,  for  the 
plaintiff  in  error. 

Mr.  Henry  Gunn,  and  Mr.  Daniel  Evans,  for  the  defend- 
ants in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  in  the  circuit  court  of  La  Salle 
county,  by  John  0.  Sullivan,  against  the  commissioners  of 
highways  of  the  town  of  Deer  Park,  in  La  Salle  county,  upon 
the  following  order,  executed  and  delivered  by  them  to  FyflFe 
&  Hetherington,  and  assigned  by  the  latter  to  the  plaintiff, 
to- wit : 

"$1000.  The  treasurer  of  the  commissioners  of  highways 
of  the  town  of  Deer  Park,  La  Salle  county,  State  of  Illinois, 
will  pay  to  FyflFe  &  Hetherington,  or  orcjer,  the  sum  of  one 
thousand  dollars,  ($1000,)  with  interest  at  ten  per  cent  per 
annum,  payable  on  or  before  the  twentieth  (2Uth)  day  of  July, 
A.  D.  1878. 

"Dated  at  Deer  Park,  this  1st  day  of  December,  1876." 

The  cause  was  submitted  to  the  court  for  trial  upon  an 
agreed  statement  of  facts.  The  circuit  court  found  in  favor 
of  the  plaintiff,  and  entered  a  judgment  for  $1446,  which, 
upon  appeal,  was  reversed  by  the  Appellate  Court  for  the 
Second  District,  and  a  judgment  entered  in  favor  of  the  de- 
fendants. The  case  comes  here  upon  a  writ  of  error  to  the 
Appellate  Court. 

It  appears  by  the  agreed  statement  of  facts,  that  the  order 
was  given  by  the  defendants  to  Fyflfe  &  Hetherington  for  work 
done  by  the  latter  in  the  construction  of  a  culvert  upon  a  high- 
way in  the  town  of  Deer  Park.  "The  contract  under  which 
said  work  was  performed  by  said  Fyflfe  &  Hetherington  was 
-entered  into  subsequent  to  the  month  of  September,  A.  D. 
1876,  and  the  work  thereunder  was  performed  by  said  Fyflfe 
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&  Hetherington  prior  to  the  1st  of  December,  A.  D.  1876,  and 
the  total  amount  of  work  performed  by  said  Fyflfe  &  Hether- 
ington under  said  contract  was  worth  the  sum  of  one  thousand 
seven  hundred  and  eighty-three  dollars  and  sixty-three  cents, 
($1783.63,)  no  part  of  which  was  ever  paid  by  said  defendants, 
but  instead  of  making  payment  therefor  in  cash,  said  defend- 
ants issued  to  said  Fyflfe  &  Hetherington  the  order  above  men- 
tioned, and  a  similar  order  for  the  sum  of  seven  hundred  and 
eighty-three  dollars  and  sixty-three  cents  ($783.63.)  At  the 
time  of  the  making  of  said  contract  with  said  FyiBfe  &  Hether- 
ington there  was  no  money  in  the  hands  of  said  defendants, 
or  their  treasurer,  belonging  to  the  road  and  bridge  funds  of 
said  town  of  Deer  Park.  The  amount  of  the  road  and  bridge 
tax  levied  in  said  town  for  said  year  1876,  (which  levy  was 
made  in  the  month  of  September  of  said  year,)  was  one  thou- 
sand five  hundred  and  sixty-six  dollars,  ($1566,)  no  part  of 
which,  however,  had  been  collected  at  the  time  of  the  issuing 
of  said  orders.  At  the  time  of  the  making  of  said  levy  the 
defendants  did  not  contemplate  entering  into  any  contract 
with  Fyflfe  &  Hetherington,  or  with  any  other  person  or  per- 
sons, for  the  making  of  the  culvert  built  by  them,  but  they 
intended  to  use  the  funds  so  levied,  for  other  road  and  bridge 
purposes.  But  there  were  no  records,  either  of  said  town  of 
Deer  Park  or  of  said  county  of  La  Salle,  from  which  said  Fyflfe 
&  Hetherington  could  have  ascertained  the  purpose  for  which 
said  funds,  so  levied,  were  to  be  used,  nor  did  they,  or  the 
plaintiflF,  ever  have  any  notice  of  the  purpose  for  which  said 
money  was  intended  to  be  used." 

The  question  presented  is;  whether,  upon  these  facts,  the 
original  contract  entered  into  under  which  the  work  was  done, 
and  the  order  issued  to  Fyflfe  &  Hetherington,  were  null  and 
void.  The  decision  of  the  Appellate  Court  that  they  were,  ap- 
pears to  have  been  rested  upon  the  cases  of  Commissioners  of 
Highways  v.  Newell,  80  111.  587,  and  Brawns  v.  Town  of  Peoria^ 
82  id.  11.     In  the  latter  case  it  was  said:     "We  do  not  find„ 
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in  the  very  many  provisions  of  the  statute  respecting  roads 
and  bridges,  any  authority  conferred  upon  the  highway  com- 
missioners to  expend  money  on  the  roads  and  bridges  within 
their  respective  districts,  which  is  not  in  their  treasury  to  be 
expended,  and  which  had  not  been  actually  levied,  nor  is  any 
authority  conferred  upon  them  to  anticipate  revenue  and  ex- 
pend it,  unless  it  be  actually  levied.  It  seems  to  be  the  policy 
of  the  law,  and  a  very  just  one,  that  the  accruing  revenue  of 
the  year  shall  be  appropriated  to  the  wants  of  the  year,  and 
that  no  expenses  should  be  incurred,  in  the  absence  of  money 
already  levied,  to  meet  them. "  In  the  Newell  case  it  was  held 
that  a  tax  having  been  levied  by  the  commissioners  of  high- 
ways, they  might  enter  into  contracts,  to  be  paid  out  of  the 
funds  derived  from  such  levy. 

These  cases  do  not,  in  our  opinion,  go  to  the  extent  to  deny 
power  in  the  commissioners  to  contract  for  the  doing  of  the 
work  on  the  culvert  which  they  did  contract  for  in  this  case, 
and  to  require  that  the  contract  and  order  given  should  be 
held  void.  Prior  to  the  making  of  the  contract  a  tax  levy  for 
roads  .and  bridges  had  been  made,  to  the  amount  of  $1566, 
and  the  cases  cited  admit  the  power,  after  having  levied  that 
tax,  to  make  contracts  for  work  .on  the  highways  to  the  extent 
of  that  levy.  The  mere  intention  of  the  commissioners,  with- 
out any  expression  whatever  of  that  intention,  to  use  the  tax 
levied,  for  other  road  and  bridge  purposes,  we  do  not  think 
should  be  of  any  avail  as  against  the  contract  which  was  made. 
Regard  should  be  had  for  those  performing  labor  under  the 
employment  of  public  oflScers,  as  well  as  for  the  tax-payers. 
At  the  time  of  entering  into  this  contract  for  the  culvert,  the 
contractors  saw  by  the  public  records  that  a  tax  levy  had  been 
made,  l^ey  were  informed  by  decision  of  court  that  the  com- 
missioners might  contract  for  the  doing  of  work  to  the  amount 
of  the  tax  levied,  and  we  think  they  were  justified  and  are  to 
be  protected  in  entering  into  a  contract  for  the  doing  of  work 
to  the  amount  of  the  tax  which  had  been  levied,  they  having 
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no  notice  that  the  money  was  intended  to  be  used  for  any 
other  pui*pose,  and  no  means  of  so  ascertaining  from  any 
public  records.  The  contract  was  made,  and  the  work  done 
under  it.  When  it  came  to  paying  for  the  work,  instead  of 
making  payment  therefor  in  cash,  the  defendants  gave  to  the 
contractors  the  order  in  question,  with  one  other.  The  orders 
are  payable  on  or  before  July  20,  1878,  but  it  does  not  ap- 
pear that  by  the  contract  for  the  doing  of  the  work  these 
orders  were  to  be  taken.  For  aught  that  appears,  the  work 
should  have  been  paid  for  at  once,  in  money,  but  the  con- 
tractors seem  to  have  consented  to  take  these  time  orders, 
bearing  ten  per  cent  interest.  Of  course,  if  the  taking  of  such 
orders  was  not  stipulated  for  by  the  original  contract,  the 
acceptance  of  them  after  the  doing  of  the  work  should  not 
affect  the  validity  of  the  contract. 

We  are  of  opinion  the  contract,  to  the  extent  of  $1566,  (the 
amount  of  the  tax  levy,)  should  be  treated  as  valid,  and  that 
the  order  sued  on,  ])eing  less  than  that  amount,  should  be  held 
valid.  We  do  not  mean  by  this  to  sustain  the  interest  clause 
in  the  order.  The  circuit  court  seems  to  have  allowed  six  per 
cent  interest  on  it.  The  drift  of  decision  by  this  court  has 
been  to  strictly  limit  these  highway  commissioners  in  their 
power  to  impose  burdens  upon  the  tax-payers  of  their  districts, 
confining  them  in  their  expenditures  to  moneys  in  the  treas- 
ury, or  such  as  had  been  provided  for  by  an  actual  tax  levy. 
In  this  restricted  range  of  action  there  is  no  necessity  for  the 
issuing  by  the  commissioners  of  interest-bearing  obligations, 
and  burdening  tax-payers  therewith,  and  we  are  of  opinion 
the  power  to  do  so  should  not  be  admitted.  We  hold  the 
interest  provision  of  the  order  invalid  in  its  whole  extent. 

The  judgment  of  the  Appellate  Court  is  reversed  and  the 

cause  remanded. 

JtLdgment  reversed. 
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«n  faror  of  the  holder  of  the  incumbrance.     The  owner  of  a  tract  of  land,         ^^^     ^170 

212     1171 
after  having  given  a  deed  of  trust  to  secure  an  indebtedness  of  $800,  in  which zlf 

he  intended  to  include  the  same  and  other  land,  but  in  which  the  tract  first 
mentioned  was  omitted  by  mistake,  sold  and  conveyed  the  same  by  a  deed 
-containing  a  clause  that  it  was  subject  to  such  trust  deed  and  another  one, 
describing  the  same  and  the  date  of  their  record,  and  then  reciting  that  it 
was  understood  that  the  grantee,  as  a  part  of  the  consideration  of  his  deed, 
assumed  the  payment  of  the  sevenil  sums  so  secured  by  such  trust  deeds, 
with  the  interest,  etc. :  Held,  that  the  reservation  or  assumption  clause  in 
the  deed  of  conveyance  was,  in  effect,  the  creation  of  an  express  lien,  by  con- 
tract, on  the  land  conveyed,  for  a  portion  of  the  purchase  money,  in  favor  of 
the  holders  of  the  notes  described  in  the  trust  deeds,  which  followed  the  land 
into  the  hands  of  all  persons  claiming  under  the  grantee. 

2-  Notice  of  lien  as  to  prior  incumbrance— by  recitals  in  deed.  Where 
a  vendor  of  land  states  in  his  deed  that  it  is  subject  to  an  indebtedness  of 
his,  naming  the  amount  and  to  whom  it  is  owing,  and  that  the  gmntee,  as  a 
part  of  the  consideration  of  his  deed,  assumes  the  payment  thereof,  such 
deed  will  create  an  express  lien  or  charge  on  the  land  for  a  distinct  portion 
of  the  purchase  money;  and  the  recording  of  the  same  will  be  notice  of  such 
lien  to  all  persons  claiming  under  the  grantee.  Such  a  lien  will  have  all  the 
«fBcacy  of  a  mortgage. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
•county ;  the  Hon.  Henry  M.  Shepard,  Judge,  presiding. 

Mr.  T.  H.  Gault,  for  the  appellant : 

A  vendor's  lien  hy  reservation  can,  by  apt  words,  be  created 
in  a  deed  of  conveyance ;  but  the  recital  necessary  to  create 
such  a  lien  differs  materially  from  that  contained  in  the  deed 
from  Badeau  to  Lee,  which  is  simply  an  assumption  of  the 
mortgage  by  Lee.     3  Pomeroy's  Eq.  Jur.  sec.  1256.     See, 
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also,  Heist  v.  Baker,  49  Pa.  St.  9 ;  Pugh  v.  Holt,  47  Miss. 
461 ;  Carr  v.  Holbrook,  1  Mo.  240 ;  Sanford  v.  Smith,  6  Bush, 
129;  Hester  v.  Green,  12  Wright,  96. 

Messrs.  Dent,  Black  &  Cratty  Bros.,  for  the  appellee,  con- 
tended that  the  clause  in  the  deed  as  to  the  assumption  of 
the  debt  secured  by  the  trust  deed,  created  a  liability  on  the 
grantee  to  the  incumbrancer,  and  a  lien  on  the  premises  for 
its  payment, — citing  Markoe  v.  Andras,  67  111.  34 ;  Carpenter 
V.  Mitchell,  54  id.  126;  1  Hilliard  on  Mortgages,  473,  477, 
486;  BlaisdellY.  Smith,  3  Bradw.  150;  Washburn  on  Real 
Prop.  89. 

The  deed,  with  its  recitals,  when  recorded,  was  notice  of 
the  lien  to  all  subsequent  purchasers.  Story's  Eq.  Jur.  401 ; 
Washburn  on  Real  Prop.  89 ;  Case  v.  Busteed,  24  Ind.  426 ; 
Melross  v.  Scott,  18  id.  250.  See,  also,  Jones  on  Mortgages, 
sec.  229 ;  Moore  v.  Lackey,  53  Miss.  85 ;  White  v.  Downs,  40 
Texas,  226;  King  v.  Young  Men^s  Association,  1  Wood,  386; 
Pomeroy's  Eq.  Jur.  sees.  1255,  1256. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  exhibited  in  the  Superior  Court 
by  Mary  J.  Wheaton,  in  which  she  alleges  the  execution,  in 
March,  1871,  of  a  trust  deed  by  William  C.  Badeau  and  wife 
to  Joel  D.  Harvey,  to  secure  the  payment  of  a  promissory 
note  for  $800,  of  which  she  is  the  assignee ;  that  by  mistake 
only  a  part  of  the  land  intended  to  be  embraced  in  the  trust 
deed  was  in  fact  included  in  it ;  that  thereafter  Badeau  and 
wife  conveyed  the  premi«es  intended  to  be  described  in  the 
trust  deed,  to  George  L.  Lee,  by  the  proper  and  correct  de- 
scription, and  that  in  the  habendum  clause  of  the  deed  to  Lee 
was  inserted  the  following  provision:  "This  conveyance  is 
made  subject  to  two  certain  trust  deeds,  as  follows :  one  dated 
March  3, 1 873,  recorded  in  the  recorder's  oflBce  of  Cook  county. 
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Illinois,  in  book  210,  page  363^  made  by  William  C.  Badeau 
and  wife  to  Lyman  Baird,  to  secure  his  bond  of  even  date 
therewith,  conditioned  for  the  payment  of  $800  on  March  3, 
1876,  with  interest  at  ten  per  cent  per  annum,  payable  half- 
yearly;  and  one  other  trust  deed,  dated  March  4,  1871,  re- 
corded in  said  recorder's  office  in  book  542,  page  214,  made 
by  William  C.  Badeau  and  wife  to  Joel  D.  Harvey,  to  secure 
payment  of  the  sum  of  $800, — ^it  being  understood  that  the 
party  of  the  second  part,  as  part  of  the  consideration  of  this 
conveyance,  assumes  the  payment  of  $1600,  secured  by  said 
two  trust  deeds,  with  interest  on  $800  from  March  3,  1873, 
and  on  $800  from  March  4,  1872,  at  the  rates  therein  speci- 
fied." It  is  also  alleged  that  through  mesne  conveyances  the 
premises  so  conveyed  to  Lee  came  to  defendant  James  P. 
Sidwell,  who  purchased  pendente  lite,  and  who  was  made  a  de- 
fendant on  his  own  petition.  The  makers  of  the  trust  deeds 
and  their  grantees  seem  to  have  been  made  defendants,  and 
all  answered  the  bill  except,  perhaps,  defendants  Harvey  and 
Lee,  against  whom  defaults  were  entered.  The  court  found 
the  facts  substantially  as  stated  in  the  bill,  and  refused  to 
correct  the  alleged  mistake  in  the  description  of  the  premises 
in  the  trust  deed  given  to  secure  the  note  held  by  complain- 
ant, but  did  decree  that  the  conveyance  by  Badeau  and  wife 
to  Lee,  by  reservation  or  clause  of  assumption,  operated,  in 
effect,  as  the  creation  of  a  lien  or  charge  on  the  lands  intended 
to  be  included  in  the  trust  deed  in  the  nature  of  a  mortgage 
for  the  payment  of  such  indebtedness  by  Lee  or  his  assigns 
in  favor  of  his  grantor,  Badeau,  and  his  assigns,  and  to  the 
benefit  and  enforcement  of  which  complainant  is  entitled. 
Defendant  Sidwell  excepted  to  the  decision  of  the  court,  and 
prayed  for  an  appeal  to  the  Appellate  Court  for  the  First  Dis- 
trict, which  was  allowed,  and  it  was  thereupon  stipulated, 
in  substance,  that  only  so  much  of  the  decision  of  the  court 
as  is  last  above  stated  should  be  assigned  for  error.  The 
decision  of  the  Superior  Court  was  affirmed  in  the  Appel- 
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late  Court,  and  Sidwell  brings  the  ease  to  this  court  on  hi» 
further  appeal. 

The  decision  of  the  Superior  Court  was  clearly  correct.  The 
reservation  or  assumption  clause  in  the  deed  from  Badeau 
and  wife  to  Lee  is,  in  effect,  the  creation  of  an  express  lien,, 
by  contract,  on  the  land  conveyed,  for  a  portion  of  the  pur- 
chase money.  It  was  expressed  as  positively  and  distinctly 
as  it  well  could  be, — "it  being  understood  that  the  party  of 
the  second  part,  as  a  part  of  the  consideration  of  this  convey- 
ance, assumes  the  payment  of  the  sum  of  $1600. "  The  refer- 
ence to  the  trust  deeds  only  makes  the  sums  to  be  paid  more 
definite,  and  indicates  to  whom  the  same  were  to  be  paid. 
The  lien  reserved  for  a  distinct  portion  of  the  purchase  money 
to  be  paid  for  the  land  appears  from  the  record  made  of  it 
in  the  proper  book,  and  as  all  subsequent  parties  are  charge- 
able with  notice  of  what  the  record  disclosed  in  the  line  of 
the  title  they  were  buying,  the  land  in  their  hands  is  subject 
to  the  lien  created  by  the  deed.  It  is  quite  clear  the  deed 
from  Badeau  to  Lee  created,  by  express  contract,  a  lien  or 
charge  upon  the  land  itself  for  a  distinct  portion  of  the  pur- 
chase money,  which  followed  the  land  into  whatsoever  hands 
it  passed,  and  had  all  the  efficacy  of  a  mortgage.  The  cases 
in  this  court  that  sustain  this  view  of  the  law  are  numerous 
and  consistent,  and  it  will  only  be  necessary  to  make  refer- 
ence to  a  few  of  them:  Carpenter  v.  Mitchell,  54  111.  126; 
Markoe  v.  Andras,  67  id.  34. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed^ 
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Thomas  H.  Smith  et  al. 

V. 

Charlotte  Laatsch  et  al. 
Filed  at  Mt  Vernon  June  IS,  1885. 

1.  Ejectment — evidence — title  from  a  common  aowrce.  In  actions  of 
ejectment,  where  both  parties  claim  from  a  common  source  of  title,  the  plain- 
tiff will  only  be  required  to  show  a  good  and  connected  chain  of  title  from  the 
common  source  down  to  himself,  to  entitle  him  to  recover.  If  the  plaintiff 
shows  the  better  title,  though  not  altogether  free  from  objections,  he  will  be 
entitled  to  recover,  unless  a  paramount  outstanding  title  is  shown  in  another. 

2.  Where  the  defendant  flies  an  affidavit  denying  that  he  claims  title  from 
the  same  source  as  the  plaintiff,  the  latter  may  show  that  he  does  so  claim,  by 
introducing  in  evidence  the  various  deeds  connecting  him  with  such  alleged 
common  source;  and  it  is  no  objection  to  the  exerci«ie  of  this  right  that  the 
evidence  offered  also  proves  the  defendant's  title  to  be  worthless.  If  the 
defendant  does  not  deny  claiming  under  the  source  named,  the  plaintiff  need 
not  prore  that  fact. 

3.  It  was  not  the  purpose  of  the  legislature,  in  adopting  the  25th  section 
of  the  Ejectment  act  of  1872,  to  hold  the  plaintiff  absolutely  bound  by  the 
denial  of  the  defendant  that  the  parties  claimed  from  a  common  source,  where 
a  counter-affidavit  is  filed,  and  thereby  cut  off  his  common  law  right  to  show 
that  the  two  chains  of  title  did  run  back  to  a  common  source.  The  sole  pur- 
pose of  that  section  was  to  relieve  the  plaintiff,  in  cases  of  thiy  kind,  from 
the  burden  of  proving  the  defendant's  chain  of  title  as  well  as  his  own,  unless 
the  defendant  should  deny,  by  counter-affidavit,  that  he  claimed  from  the 
alleged  common  source,  in  which  event  the  burden  would  still  remain  upon 
the  plaintiff,  just  as  it  did  before,  of  proving  both  chains  of  title,  running 
back  to  a  common  source. 

4.  In  this  case  the  plaintiffs  flled  an  affidavit  that  they  and  defendants 
claimed  title  under  a  common  source, — the  father  of  the  plaintiffs.  The 
defendants  denied  this  ftict,  and  stated  that  they  claimed  under  a  deed  from 
A  B  to  C  D,  and  a  deed  from  the  latter,  the  defendants'  deceased  father. 
Plaintiffs,  after  proving  their  heirship,  introduced  in  evidence  a  deed  from 
the  administrator  of  their  father's  estate,  under  a  decree  of  the  county  court, 
to  J.  G.,  and  a  deed  from  him  to  A  B,  and  a  deed  from  A  B  to  G  D,  and  from 
C  D  to  the  defendants'  father,  made  before  his  death,  and  also  showed  from 
the  record  that  the  administrator's  sale  and  deed  were  void  for  want  of  juris- 
diction in  the  court  ordering  the  sale.  This  being  all  the  evidence,  the  court 
found  for  the  defendants:  Held,  that  the  plaintiffs  were  entitled  to  recover, 
and  that  the  court  erred  in  its  finding  and  judgment. 
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6.  Statvte— construction— so  as  not  to  conflict  %eith  the  common  law. 
Statutes  should  be  construed  in  reference  to  the  principles  of  the  common 
law;  and  it  will  not  be  presumed  the  legislature  intended  to  make  any  inno- 
vation upon  the  common  law  further  than  the  case  absolutely  requires,  or 
further  than  that  specified  or  clearly  implied. 

Writ  of  Error  to  the  Circuit  Court  of  EflSngham  county; 
the  Hon.  William  C.  Jones,  Judge,  presiding. 

Mr.  John  M.  Lansden,  and  Mr.  Angus  Leek,  for  the  plain- 
tiffs in  error : 

If  the  plaintiff  alleges  a  common  source  of  title,  and  de- 
fendant denies  it,  as  now  provided  for  in  the  statute  the 
parties  are  left  just  as  they  were  before  the  25th  section  of 
the  statute  was  adopted.  This  section  was  not  intended  to 
increase  the  burden  on  the  plaintiff  in  ejectment  in  any  case. 
It  simply  provided  for  releasing  him  from  a  burden  on  condi- 
tion of  his  making  a  certain  statement  under  oath,  very  much 
as  the  plaintiff  in  an  action  for  a  money  demand  may  file  his 
affidavit  of  claim  and  relieve  himself  from  other  proof,  unless 
the  defendant  shall  plead  under  oath. 

Where  both  parties  claim  under  the  same  right,  the  plain- 
tiff is  not  required  to  trace  his  title  back  beyond  the  com- 
mon source.  Ferguson  v.  Miles,  3  Gilm.  365 ;  McConnel  v. 
Johnson,  2  Scam.  528;  McClure  v.  Englehardt,  17  111.  50; 
Holbrook  v.  Brenner,  31  id.  501;  Pollock  v.  Maison,  41  id. 
616 ;  Huts  V.  Buntin,  47  id.  396. 

Messrs.  Wood  Bros.,  for  the  defendants  in  error: 
The  plaintiffs  were  required  to  go  behind  the  source  of  title 
set  up  in  their  affidavit,  as  it  was  denied.    Hartshorn  v.  Daw- 
son,  79  111.  110;  Clark  v.  Day,  93  id.  482. 

Treating  the  declaration  and  affidavit  of  plaintiffs,  and  the 
plea  and  affidavit  of  defendants,  as  pleadings  sworn  to  in  the 
case  at  bar,  it  is  evident  that  plaintiffs,  to  make  out  their  case, 
must  show  a  title  in  fee  in  Thomas  H.  Smith,  their  father. 
2  Greenleaf  on  Evidence,  sec.  309;  Adams  on  Ejectment, 
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282 ;  Tyler  on  Ejectment,  483 ;  Almond  v.  Bonnell,  76  111.  539. 
This  they  might  have  done — 

First — By  showing  a  connected  title  from  the  United  States, 
the  ultimate  source  of  title,  to  Smith.  Start  v.  Clegg,  83 
Ind.  85. 

Second — As  a  prima  facie  title  that  their  ancestor  had  pos- 
session of  the  premises,  claiming  it,  by  words  or  acts,  as 
his  own  in  fee.  Jenkins  v.  Pritchard,  ^  Wils.  45 ;  Burger  v. 
Hobbs,  67  111.  597;   DeWiit  v.  Bradbury,  94  id.  448. 

To  enable  a  plaintiff  to  recover  in  an  action  of  ejectment, 
he  must,  except  in  such  instances  as  mortgagee,  or  grantor, 
or  landlord,  etc.,  show  a  prior  possession  or  suflBcient  paper 
title.  Page  v.  O'Brien,  36  Cal.  561 ;  Borrell  v.  liawlings,  30 
id.  417. 

It  is  only  where  both  parties  claim  title  from  a  common 
source,  that  it  is  unnecessary  to  prove  title  in  that  person. 
2  Greenleaf  on  Evidence,  sec.  307;  Hctrning  v.  Sweet,  27 
Minn.  279 ;  Mickey  v.  Stratton,  5  Sawyer,  479 ;  Brown  v. 
Brown,  45  Mo.  415;  Gaines  v.  New  Orleans,  16  Wall.  715; 
Aines  V.  Beckley,  48  Vt.  102. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Thomas  H.  Smith  and  Belle  W-  Sullivan,  plaintiffs  in  error, 
on  the  17th  day  of  April,  1884,  brought  an  action  of  eject- 
ment, in  the  Effingham  circuit  court,  against  Charlotte  and 
Ferdinand  Laatsch,  defendants  in  error,  for  the  recovery  of 
the  east  half  of  the  south-west  quarter  of  section  29,  in  town- 
ship 7,  north,  range  4,  east.  The  declaration  was  in  the  usual 
form,  and  the  general  issue,  alone,  pleaded.  The  cause,  by 
agreement  of  parties,  was  tried  by  the  court  without  a  jury, 
resulting  in  a  jBnding  and  judgment  for  the  defendants,  to 
reverse  which  the  plaintiffs  have  brought  this  writ  of  error. 

Before  the  commencement  of  the  trial,  plaintiffs  filed  in 
the  cause  an  affidavit,  setting  forth  that  they  claimed  title  to 
18— lU  Iiii.. 
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the  premises  through  a  common  source  with  the  defendants, — 
namely,  through  Thomas  H.  Smith,  deceased,  the  ancestor 
of  the  plaintiffs, — and  also  stating  that  the  defendants  claim 
title  to  the  premises  as  purchasers  under  a  sale  of  the  same 
made  by  the  administrator  of  the  estate  of  the  said  Thomas 
H.  Smith,  deceased.  The  defendants  thereupon  filed  in  the 
cause  an  afiSdavit,  stating  that  they  claimed  title  to  the  prem- 
ises from  a  source  other  than  that  mentioned  in  plaintiffs*  affi- 
davit,— that  is  to  say,  in  the  manner  following:  "First,  by 
deed  of  William  C.  Wright  and  wife  to  Wilhelm  Goers,  dated 
April  21,  1866;  second,  by  deed  of  Wilhelm  Goers  and  wife 
to  Christ  Laatsch,  of  date  February  12,  1874;  third,  by  de- 
scent to  the  defendants  in  error,  as  widow  and  heir  of  the 
said  Christ  Laatsch ;  fourth,  possession  under  said  deeds  as 
color  of  title  acquired  in  good  faith,  and  payment  of  all  taxes 
on  said  premises  for  more  than  seven  successive  years  prior 
to  the  commencement  of  this  suit,  by  defendants  in  error  and 
those  under  whom  they  claim. "  These  affidavits  were  both 
read  in  evidence  on  the  trial. 

The  plaintiffs,  for  the  purpose  of  proving  the  issue  on  their 
part,  introduced  Thomas  H.  Smith  as  a  witness,  who  testified 
that  he  was  twenty-two  years  old  on  the  6th  day  of  June,  1884  ^ 
that  Belle  W.  Sullivan  was  about  twenty-seven  years  old ;  that 
she  and  witness  were  the  only  children  and  sole  heirs  at  law 
of  Thomas  H.  Smith,  who  was  killed  at  the  battle  of  Fort 
Donelson,  in  February,  1862.  The  plaintiffs  then,  for  the 
purpose  of  showing  the  back  links  in  the  defendants'  chain  of 
conveyances,  extending  to  and  connecting  with  the  title  of  the 
said  Thomas  H.  Smith,  deceased,  and  not  specified  in  defend- 
ants' counter-affidavit,  introduced  in  evidence  the  record  of  a 
proceeding  commenced  in  the  county  court  of  Massac  county, 
at  its  February  term,  1865,  by  J.  C.  Willis,  as  administrator 
of  the  estate  of  the  said  Thomas  H.  Smith,  deceased,  to  sell 
the  south-west  quarter  of  the  section  of  land  above  mentioned^ 
and  of  which  the  eighty-acre  tract  now  in  dispute  is  a  part^ 
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for  the  purpose  of  paying  the  debts  of  the  estate ;  also,  a  deed 
for  the  premises  from  the  said  J.  C.  Willis,  as  such  admin- 
istrator, to  John  Gilbert,  dated  May  4,  1865;  also,  a  power 
of  attorney  from  Gilbert  to  Willis,  dated  29th  of  June,  1865, 
empowering  the  latter  to  sell  and  convey  the  premises ;  and 
finally,  the  record  of  a  deed  from  Gilbert  and  wife  to  William 
C.  Wright,  for  said  quarter  section,  executed  by  Willis,  as  at- 
torney in  fact  of  the  said  Gilbert  and  wife,  bearing  date  July 
18,  1865.  Plaintiffs  also-put  in  evidence  records  of  the  sev- 
eral conveyances  through  which  defendants  claim,  as  specified 
in  their  counter-aflBdavit,  thus  showing  a  complete  chain  of 
conveyances  from  Thomas  H.  Smith,  deceased,  the  common 
source  of  title,  to  the  defendants.  The  defendants  declining 
to  oflFer  any  evidence,  the  cause  was  submitted  to  the  court 
upon  the  facts  above  mentioned,  with  the  result  already  stated. 

By  reason  of  a  failure  to  obtain  jurisdiction  over  the  per- 
sons of  the  defendants  in  the  proceedings  had  in  the  county 
court  by  Willis,  as  administrator,  it  is  conceded  the  order  of 
sale  was  void,  and  that  consequently  his  deed  conferred  no 
title  on  the  purchaser  or  those  claiming  through  him.  The 
question  then  arises  whether,  under  the  facts  shown,  the  court 
ruled  properly  in  holding,  as  it  must  have  done,  the  phiintiifs 
were  bound  to  show  title  in  their  deceased  father  from  some 
legitimate  source,  in  order  to  entitle  them  to  recover. 

The  rule  is  firmly  established,  and  has  often  been  recog- 
nized by  this  court,  that  in  actfons  of  ejectment,  where  both 
parties  claim  from  a  common  source  of  title,  the  plaintiff  will 
only  be  required  to  show  a  good  and  connected  chain  of  title 
from  the  common  source  down  to  himself,  to  entitle  him  to 
recover.  {McConnel  v.  Johnson,  2  Scam.  522 ;  Ferguson  v. 
MUes,  3  Gilm.  365 ;  McClure  v.  Engelhardt,  17  111.  50.)  In 
such  cases,  if  the  plaintilBf  shows  the  better  title  as  between 
himself  and  the  defendant,  although  it  may  not  be  free  from 
objections,  he  will  nevertheless  be  entitled  to  recover,  un- 
less the  defendant  shows  a  paramount  outstanding  title  in 
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another.     3  Wait's  Actions  and  Defences,  1 6 ;   Holbrook  v. 
Brenner,  31  111.  501. 

Prior  to  the  adoption  of  the  present  statute  regulating  the 
practice  in  this  class  of  cases,  the  plaintiflf,  in  order  to  relieve 
himself  from  the  burthen  or  danger,  as  the  case  might  be,  of 
deducing  title  from  the  government  of  the  United  States,  or 
some  other  independent  source  of  title,  was  bound  to  show 
not  only  his  own  claim  of  title  back  to  the  common  source, 
but  that  of  the  defendants  also,  and  if,  upon  this  showing,  the 
plaintiff  appeared  to  have  the  better  title,  he  would  be  entitled 
to  recover,  but  not  otherwise.  The  case  of  Holbrook  v.  Bren- 
Iter,  supra,  well  illustrates  the  rule  and  practice  as  they  form- 
erly existed.  In  that  case,  Holbrook,  the  plaintiflf,  treated 
Bostwick,  assignee  in  bankruptcy  of  Campbell,  as  the  common 
source  of  title.  Prettyman,  under  whom  Brenner  held  as 
tenant,  was  admitted  to  defend.  The  plaintiflf,  for  the  pur- 
pose of  showing  that  Prettyman  claimed  through  Bostwick, 
introduced  a  deed  from  the  latter,  as  assignee,  to  Doolittle, 
for  the  premises,  bearing  date  June  17,  1851 ;  then  a  deed 
from  the  master  in  chancery,  under  a  decree  for  the  sale  of 
the  premises,  against  the  heirs  of  Doolittle,  to  pay  the  debts 
of  the  deceased.  Holbrook  then  oflfered  a  deed  from  Bostwick 
to  himself,  for  the  premises,  dated  October  18,  1850,  which, 
as  will  be  perceived,  was  from  October  till  June  older  than 
the  deed  from  Bostwick  to  Doolittle.  The  court  rejected  this 
deed  on  the  ground,  among  dther  things,  that  it  was  not  con- 
nected with  any  paramount  source  of  title, — or,  in  other  words, 
the  court  required  plaintiflf  to  show  title  in  Bostwick  before 
it  would  admit  the  deed.  The  plaintiflf  failing  to  do  this, 
judgment  was  given  for  the  defendant,  which,  on  appeal,  was 
reversed  by  this  court  on  the  ground  the  ruling  of  the  circuit 
court  in  the  respect  stated  was  improper.  In  disposing  of 
the  case  here,  it  is  said :  "The  first  objection  to  the  deed  as 
evidence  was,  that  it  was  not,  it  is  insisted,  connected  with  a 
source  of  paramount  title.     On  the  contrary,  it  is  urged  that 


Smith  et  al.  v.  Laatsgh  et  q/.  277 

Opinion  of  the  Court. 

the  evidence  showed  that  the  parties  claimed  title  from  Bost- 
wick  as  a  common  source.  In  the  action  of  ejectment  it  is 
held  that  where  both  parties  claim  under  the  same  right,  the 
plaintiff  is  not  required  to  trace  his  title  back  beyond  the  com- 
mon source.  When  it  is  found  defendant  has  purchased  by 
deed,  and  is  in  possession  of  the  premises,  it  is  prima  facie 
evidence  that  he  claims  under  that  title ;  and  if  he  and  plain- 
tiff claim  from  the  aame  source,  it  is  not  necessary  for  the 
latter  to  trace  his  title  further  in  the  first  instance.  When 
he  exhibits  a  title  from  the  same  source,  better  than  that  of 
the  defendant,  it  is  sufficient  to  put  him  on  his  defence.  The 
defendant  may,  however,  show  that  he  claims  under  a  differ- 
ent title,  or  he  may  show  a  paramount  outstanding  title,  to 
defeat  a  recovery.  In  this  case  it  was  sufficiently  shown  that 
both  parties  claimed  from  common  source,  to  authorize  the 
reading  of  the  deed  in  evidence,  and  the  court  erred  in  ex- 
cluding it  from  the  jury." 

In  Htds  V.  Buntin,  47  111.  396,  the  evidence  showed  that 
Huls,  the  plaintiff,  claimed  the  premises  in  dispute  from  one 
Shaw  through  his  heirs,  while  the  defendant  claimed  from 
him  through  his  administrator,  under  a  sale  authorized  by*  a 
decree  of  court.  The  plaintiff,  to  make  out  his  own  title,  in- 
troduced a  deed  from  Shaw's  heirs  to  himself,  and  made  proof 
of  their  heirship,  and  then,  as  was  done  in  this  case,  intro- 
duced the  record  of  the  proceedings  by  the  administratrix  to 
sell  the  premises  in  controversy  to  pay  debts,  culminating 
in  a  deed  by  her  to  the  defendant.  This  proof  having  been 
made,  the  plaintiff  rested.  The  record  of  the  proceedings  by 
the  administratrix  to  sell  the  land,  showed,  in  that  case,  as 
it  does  in  this,  that  the  court  failed  to  obtain  jurisdiction 
of  the  defendant,  and  that  consequently  the  administratrix's 
sale,  and  the  deed  founded  thereon,  conferred  no  title.  This 
being  developed,  the  defendant  then  set  up  the  conveyance  as 
color  of  title,  only,  and  proceeded  to  make  out  a  defence  under 
the  Limitation  act  of  1839.    The  plaintiff  then  offered  to  show 
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in  rebuttal  the  minority  of  the  heirs,  but  the  court  rejected 
the  evidence  because  it  was  not  offered  in  chief,  and  judgment 
was  given  for  the  defendant.  The  judgment  was  reversed  by 
this  court  on  the  ground  the  evidence  was  improperly  excluded. 
That  case,  in  many  of  its  features,  is  much  like  the  case  be- 
fore us,  and  well  illustrates  both  the  law  and  former  practice 
in  cases  of  this  kind.  It  will  be  observed  all  the  plaintiff 
proposed  to  prove,  in  addition  to  what  had  been  shown  in 
chief,  was  the  minority  of  the  heirs.  It  is  clear,  therefore,  if 
the  evidence  offered  would  not  have  changed  the  result, — or, 
in  other  words,  entitle  the  plaintiff  to  recover  without  showing 
title  in  Shaw, — this  court  would  not  have  reversed  the  judg- 
ment. The  case  also  shows  that  for  the  purposes  of  the  rule 
permitting  the  plaintiff  to  introduce  evidence  to  prove  the 
defendant  claims  from  a  common  source  of  title  with  the 
plaintiff,  it  is  no  objection  to  the  exercise  of  this  right  that 
the  evidence  offered  also  proves  the  defendant's  title  to  be 
worthless.  It  was  so  in  that  case,  as  well  as  in  the  present. 
It  is  clear,  upon  the  authority  of  the  cases  cited,  that  under 
the  law  as  it  stood  before  the  adoption  of  the  25th  section  of 
the  Ejectment  act  of  1872,  the  plaintiffs  in  this  case,  upon  the 
facts  shown,  were  entitled  to  recover,  and  the  only  question 
now  is,  whether  the  common  law  is  so  modified  by  that  section 
as  to  require  a  different  result.  That  section  is  as  follows : 
"If  the  plaintiff,  or  his  agent  or  attorney,  will  state,  on  oath, 
upon  the  trial,  that  he  claims  title  through  a  common  source 
with  the  defendant,  it  shall  be  suflScient  for  him  to  show  title 
from  such  common  source,  unless  the  defendant,  or  his  agent 
or  attorney,  will  deny,  on  oath,  that  he  claims  title  through 
such  source,  or  will  swear  that  he  claims  title  through  some 
other  source."  Here,  the  defendants  did  swear  that  they 
claimed  through  some  other  source,  and  specified  the  chain 
of  conveyances  upon  which  they  relied ;  but  in  their  specifi- 
cation they  did  not,  as  the  evidence  abundantly  demonstrates, 
disclose  the  source  or  beginning  of  the  chain,  and  this  the 
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plaintiffs  did  for  them,  thereby  bringing  the  case  within  the 
rule  as  it  existed  before  the  statute. 

The  question  then  arises,  was  it  the  purpose  of  the  legisla- 
ture in  adopting  this  section  of  the  statute,  to  hold  the  plain- 
tiff absolutely  bound  by  the  denial  of  the  defendant,  where  a 
counter-affidavit  is  filed,  and  thereby  cut  off  his  common  law 
right  to  show  that  the  two  chains  of  title  run  back  to  a  com- 
mon source?  We  think  not.  On  the  contrary,  we  are  of 
opinion  that  the  object,  and  sole  object,  of  the  legislature  in 
its  adoption,  was  to  relieve  the  plaintiff,  in  cases  of  this  kind, 
from  the  burden  of  proving  the  defendant's  chain  of  title  as 
well  as  his  own,  unless  the  defendant  would  deny,  by  counter- 
affidavit,  that  he  claimed  from  the  alleged  common  source 
of  title,  in  which  event  the  burden  still  remained  upon  the 
plaintiff,  just  as  it  did  before,  of  proving  both  chains  of  title, 
running  back  to  a  common  source.  That  the  plaintiffs  did  in 
this  case.  To  construe  the  statute  otherwise  would  be  to  re- 
peal, by  mere  implication,  a  rule  of  the  common  law  of  great 
convenience  and  highly  promotive  of  justice.  Courts  never 
do  this  unless  the  implication  is  absolutely  imperative.  It  is 
well  said  in  Potter's  Dwarris  on  Statutes,  page  186 :  "As  a 
rule  of  exposition,  statutes  are  to  be  construed  in  reference  to 
the  principles  of  the  common  law,  for  it  is  not  to  be  presumed 
that  the  legislature  intended  to  make  any  innovation  upon  the 
common  law  further  than  the  case  absolutely  required.  The 
law  rather  infers  that  the  act  did  not  intend  to  make  any 
alteration  other  than  what  is  specified  and  besides  what  has 
been  plainly  announced,  for  if  parliament  had  had  that  de- 
sign, it  is  naturally  said  they  would  have  expressed  it. "  To 
give  the  statute  the  construction  contended  for,  would  be  vio- 
lative of  the  rule  of  construction  here  so  clearly  and  forcibly 
laid  down.  Had  the  defendants  offered  evidence  of  posses- 
sion and  payment  of  taxes  under  their  color  of  title,  so  as  to 
make  out  a  prima  facie  defence  under  the  statute,  as  intimated 
in  their  affidavit  they  were  able  to  do,  the  plaintiffs  would 
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then,  under  the  rule  announced  in  Huh  v.  Buntin,  supra,  have 
had  the  right  to  show  the  minority  of  the  plaintiflFs,  or  any 
other  legitimate  matter,  by  way  of  reply,  which,  in  law,  would 
be  a  sufficient  answer  to  the  prima  facie  defence  so  made  out. 
Suppose  the  plaintiffs  in  this  case  had  filed  no  affidavit,  but 
had  gone  on,  according  to  the  old  practice,  and  proved,  just 
as  they  did,  the  two  chains  of  title  terminating  in  Smith.  It 
is  clear,  under  the  authorities  cited,  the  plaintiffs,  upon  the 
facts  proved,  would  have  been  entitled  to  judgment.  This 
will  not  be  denied.  Surely,  then,  the  filing  of  the  conflicting 
affidavits  by  the  parties  (which  do  not  tend  to  prove  the  case 
upon  the  merits,  the  one  way  or  the  other,)  can  not  change 
the  force  and  effect  of  the  evidence  before  the  court  to  such 
an  extent  as  to  require  a  wholly  different  judgment.  The  very 
statement  of  such  a  proposition  demonstrates  its  unsoundness* 
It  follows  from  what  we  have  said,  the  circuit  court  erred 
in  finding  for  the  defendants.  The  judgment  will  therefore 
be  reversed,  and  the  cause  remanded  for  further  proceedinga 
in  conformity  with  the  views  here  expressed. 

Jvdgment  reversed. 


John  D.  Eedzie  et  al. 

V. 
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"'  1.  Park  commissioners— power  to  levy  special  aeaesmnents.  The 
West  Chicago  Park  CommiRBioners  are  a  quasi  public  corporation  for  pork 
pniposes,  and  as  such  have  the  power  to  take  steps  to  cause  property  bene- 
fited by  the  establishment  of  a  boulevard,  to  be  specially  assessed  for  the 
cost  of  the  same. 

2.  Same— c^cc/  of  the  act  of  1873,  aa  granting  new  powers,  and  of  the 
mode  of  procedure  under  the  several  acts  on  the  subject.  Section  12  of 
the  act  entitled  "An  act  in  regard  to  the  completion,  improvement  and  man- 
agement of  public  parks  and  boulevards,  and  to  provide  a  more  efficient 
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remedy  for  the  collection  of  delinqnent  assesements, "  approved  May  2, 1873, 
relates  to  a  new  and  entirely  different  subject  matter  not  provided  in  the 
original  act  relating  to  the  West  Chicago  Park  Commissioners,  and  invests 
them  with  powers  they  did  not  before  have. 

3.  The  language  of  that  section,  to  the  effect  that  the  cost  and  expense  of 
acquiring  title  to  land  for  a  connecting  boulevard  or  pleasure  way  "shall  be 
levied  upon,  and  collected  by  special  assessment  upon,  the  property  deemed 
specially  benefited  by  the  location  of  such  boulevard  or  pleasure  way,  in  the 
same  numner  as  the  cost  of  other  lands  for  parks  and  boulevards  is  assessed, 
nuder  the  several  acts  creating  such  boards,**  means  that  the  same  shall  be 
done  by  and  through  the  same  agencies  or  instrumentalities  as  were  provided 
in  such  former  acts.  Section  4  of  the  act  of  May  2,  1873,  does  not  compel 
action  in  pursuance  of  its  terms  in  a  proceeding  imder  section  12,  and  does 
not  repeal  section  13  of  the  act  of  February  27,  1869. 

4.  FORMiiB  ADJUDICATION— cw  to  judgment  of  confirmation  of  special 
asaesament.  Where  a  court  has  jurisdiction  of  the  subject  matter  and  the 
persons  whose  property  is  assessed,  and  power  to  adjudicate  upon  an  appli- 
cation to  confirm  a  special  assessment,  its  judgment  of  confirmation  will  be 
conclusive  upon  all  questions  and  objections  that  might  have  been  inter))osed 
before  judgment,  and  such  questions  can  not  be  raised  by  a  bill  in  chancery 
seeking  to  enjoin  the  collection  of  the  assessment. 

6.  FijEADINO  in  cuavcbjxy— allegation  of  want  of  notice  of  application 
for  coTifirmaiion  in  a  proceeding  for  special  ojwessment.  An  allegation  in 
a  bill  seeking  to  enjoin  proceedings  for  the  collection  of  special  assessments 
for  park  purposes,  that  "complainants  are  advised  and  believe,  and  therefore 
chai^ge  the  fact  to  be,  that  no  sufficient  notice  of  the  application  for  confir- 
mation of  said  assessment  was  given,**  is  but  the  statement  of  a  conclusion 
of  law.  If  a  notice  was  given,  the  legality  of  which  is  denied,  it  should  be 
specifically  set  out,  that  it  may  be  seen  whether  it  conforms  with  the  require- 
ment of  the  law. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
T.  A.  MoRAN,  Judge,  presiding. 

Messrs.  Hutchinson  &  Luff,  with  whom  were  Messrs.  Judd 
&  Whitehouse,  for  the  appellants : 

The  assessment  is  void,  and  the  court  had  no  jurisdiction 
to  enter  the  order  of  confirmation,  because  the  commissioners 
had  no  authority  to  make  the  assessment,  which  should  have 
been  made  by  the  corporate  authorities  designated  in  sec- 
tion 4  of  the  act  of  May  2,  1873.  Hurd's  Stat.  1881,  chap. 
105,  p.  772. 
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Section  4  of  the  act  of  May  2,  1873,  provides,  that  the 
town  supervisor,  clerk  and  assessor  of  such  town  be  and  they 
are  hereby  designated  and  constituted  the  corporate  authori- 
ties of  such  town,  and  they,  or  a  majority  of  them,  may  levy 
the  tax  or  any  assessments  herein  authorized.  It  is  under 
the  12th  section  of  the  same  act  that  the  park  commissioners 
claim  their  authority  to  establish  the  boulevard.  The  com- 
missioners having  no  authority  to  levy  the  assessment,  it  is 
void,  and  the  court  will  enjoin.  McConkey  v.  Smith,  73  111. 
313;  Munson  v.  Miller,  66  id.  380;  Bank  of  SJiawneetown  v. 
Cook,  77  id.  622. 

No  action  was  ever  taken  by  any  oflScial  to  ascertain  whether 
the  lands  in  West  Chicago  would  be  specially  benefited  to  the 
amount  of  said  assessment;  and  the  assessment  was  not 
made  according  to  benefits,  but  according  to  value,  and  is 
therefore  in  violation  of  the  constitutional  rule  requiring  uni- 
formity of  benefit  and  burden.  Greeley  v.  People,  60  111.  19; 
Crawford  v.  People,  82  id.  557;  White  v.  People,  94  id.  604; 
Craiv  V.  Tolono,  96  id.  255;  Chicago  v.  Baer,  41  id.  306; 
Warren  v.  Grand  Haven,  30  Mich.  24 ;  Marsh  v.  Stiperrisors, 
42  Wis.  502 ;  Scofield  v.  Lansing,  17  Mich.  437 ;  2  Desty  on 
Taxation,  643. 

The  assessment  being  void,  there  was  nothing  to  be  con- 
firmed by  the  circuit  court,  and  appellants  were  not  bound  to 
appear  and  object  to  a  confirmation.  Marsh  v.  Supervisors, 
42  Wis.  502 ;  Lyman  v.  People,  2  Bradw.  289. 

Equity  will  enjoin  the  collection  of  the  assessment  for  want 
of  authority  to  make  the  same.  Town  of  Lebanon  v.  Railroad 
Co.  77  111.  539 ;  Bank  v.  Cook,  id.  622. 

The  assessment  under  consideration  is  in  no  sense  a  special 
assessment,  and  therefore  was  made  without  any  authority  of 
law,  and  the  court  will  enjoin.  Nanda  v.  Chrystal  Lake,  79 
111.  311 ;  Ramsey  v.  Hoeger,  76  id.  432 ;  Kimball  v.  Trust  Co. 
89  id.  611;  2  Dosty  on  Taxation,  669;  Pomeroy's  Equity, 
sees.  260,  268-270,  273 ;    Scofield  v.  Lansing,  17  Mich.  437. 
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Mr.  George  W.  Smith,  and  Mr.  William  E.  Mason,  for  the 
•appellees : 

This  is  a  collateral  attack  upon  a  judgment  at  law  of  the 
-circuit  court.  Therein  it  differs  from  the  ordinary  case  of  a 
bill  to  enjoin  a  tax  in  the  course  of  collection.  But  even  if 
there  were  no  judgment,  the  bill  fails  to  state  a  case  of  equi- 
table cognizance.  DuPage  County  v.  Jenks,  65  111.  275 ;  Rail- 
road Co,  V.  Johnson f  108  id.  11, 

The  assessing  authority  is  the  board  of  park  commissioners. 
Act  of  1873,  sec.  12;  Park  Commissioners  y.  Telegraph  Co, 
103  111.  103. 

The  word  "may,"  in  the  4th  section,  does  not  mean  "must." 
Kane  v.  Footh,  70  111.  587. 

The  rule  of  section  12  must  be  followed.     Mix  v.  Rose,  57 

m.  121. 

The  assessment  was  not  fraudulent.  Oage  v.  Evans,  90 
HI.  569. 

The  rule  as  to  the  prevention  of  multiplicity  of  suits  has 
no  application.     Da  Page  County  v.  Jenks,  65  111.  275. 

Every  question  which  the  bill  seeks  to  raise  is  res  judicata. 
People  V.  Brislin,  80  111.  423;  Andrews  v.  People,  84  id.  24; 
83  id.  529;  Gage  v.  Parker,  103  id.  528. 

Per  Curiam  :  Circumstances  that  were  unavoidable  have 
prevented  the  preparation  and  filing  of  an  opinion  in  this  case 
at  an  earlier  day.  We  are  notified  by  counsel  that  longer  de- 
lay in  announcing  a  decision  will  be  highly  prejudicial  to  the 
rights  of  the  parties,  and  at  their  earnest  solicitation  we  have 
suspended  the  current  business  of  the  June  term  long  enough 
to  dispose  of  the  case.  But,  in  consequence  of  the  many 
duties  pressing  upon  us,  arising  from  the  holding  of  daily 
sessions,  we  are  constrained  to  be  content  with  announcing 
the  conclusions  we  have  reached  upon  the  questions  discussed 
in  the  arguments  submitted,  without  setting  forth,  at  length, 
the  reasons  which  have  induced  those  conclusions.    We  hold — 
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First — That  the  West  Chicago  Park  Commissioners  are  a 
quasi  municipal  corporation  for  park  purposes,  and  that  they 
have  power  to  take  the  steps  to  cause  the  property  to  be  spe- 
cially assessed  for  the  cost  of  the  boulevard,  that  were  here 
taken  by  them. 

Second — Section  12  of  the  act  in  regard  to  the  completion^ 
improvement  and  management  of  public  parks  and  boule- 
vards, and  to  provide  a  more  eflBcient  remedy  for  the  collec- 
tion of  delinquent  assessments,  approved  May  2,  1873,  (Rev, 
Stat.  1874,  p.  747,)  relates  to  a  new  and  entirely  different 
subject  matter, — one  not  provided  for  in  the  original  act  re- 
lating to  the  West  Chicago  park, — and  invests  the  West  Chi- 
cago Park  Commissioners  with  a  power  they  did  not  before 
have.  The  language  therein,  "and  the  cost  and  expense  of 
acquiring  title  to  such  land  shall  be  levied  upon,  and  collected 
by  special  assessment  upon,  the  property  deemed  specially 
benefited  by  the  location  of  such  boulevard  or  pleasure  way, 
in  the  same  manner  as  the  cost  of  other  lands  for  parks  and 
boulevards  is  assessed,  under  the  several  acts  creating  such 
boards,"  means  that  the  same  shall  be  done  by  and  through 
the  same  agencies  or  instrumentalities,  and  so,  as  applied  to 
the  present  case,  by  and  through  the  agencies  or  instrument- 
alities provided  by  section  13  of  the  act  of  February  27,  1869, 
creating  these  commissioners.  We  do  not  think  section  4  of 
the  act  of  May  2,  1873,  compelled  action  in  this  proceeding 
pursuant  to  its  terms,  and  we  hold  section  13,  sujira,  unre- 
pealed and  in  full  force. 

lliird — We  hold  that  the  several  steps  taken  in  this  special 
assessment  anterior  to  the  action  of  the  circuit  court,  invested 
that  court  with  jurisdiction  in  the  proceeding,  to  reject,  revise, 
amend  or  confirm  the  special  assessment,  in  whole  or  in  part, 
and  to  make  or  order  a  new  assessment,  in  whole  or  in  part, 
and  to  revise  and  confirm  the  same.  The  allegation  in  the 
bill  that  "complainants  are  advised  and  believe,  and  therefore 
charge  the  fact  to  be,  that  no  legal  or  sufficient  notice  of  the 
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application  for  confirmation  of  said  assessment  was  given," 
is  but  the  statement  of  a  conclusion  of  law.  If  no  notice  was 
given,  that  is  a  fact,  and  should  have  been  stated.  But  if  a 
notice  was  given  the  legality  of  which  is  denied,  a  question  of 
law  is  raised,  and  the  notice  given  should  be  specifically  set 
out,  in  order  that  it  may  be  seen  whether  it  conforms  to  the 
requirement  of  the  law. 

Fourth — Assuming,  as  we  do,  that  on  the  application  for 
confirmation  the  circuit  court  had  jurisdiction  both  as  respects 
the  person  and  the  subject  matter,  and  hence  had  power  to  ad- 
judicate, we  hold  that  no  question  that  could  have  been  there 
raised  can  be  heard  upon  bill  in  chancery  to  enjoin. 

These  conclusions  lead  to  an  affirmance  of  the  decree  be- 
low, which  is  accordingly  adjudged. 

Decree  affirmed. 


Charles  Lucan  et  al. 

V. 

J.  H.  Cadwallader  et  al. 
Filed  at  Ottawa  September  21,  1885. 

1.  AppeaIi — whether  a  freehold  is  involved.  A  bill  to  enjoin  a  defendant 
from  rebuilding  a  mill-dam,  and  thereby  prevent  the  overflowing  of  the  com- 
plainant's land,  etc.,  does  not  involve  a  freehold,  so  as  to  justify  an  appeal 
directly  to  this  court  from  the  trial  court.  A  claim  of  an  easement  in  the 
lands  of  another  does  not  constitute  a  freehold  in  such  lands. 

2.  Saur— whether  appeal  will  lie  from  order  diaaolving  a  temporary 
injunction.  The  mere  dissolution  of  a  temporary  injunction  in  vacation  is 
not  an  order  from  which  an  appeal  will  lie  in  any  case,  as  the  injunction  may 
be  made  perpetual  on  the  final  hearing. 
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Messrs.  MgKenzie  &  Calkins,  for  the  appellants. 

Messrs.  Williams,  Lawrence  &  Bancroft,  for  the  appellees. 

Per  Curiam:  The  appellants,  who  were  plaintiflFs  below, 
filed  a  bill  in  the  Knox  circuit  court,  against  the  appellees,, 
to  enjoin  them  from  rebuilding  a  mill-dam  across  Spoon  river, 
in  Knox  county.  It  appears  from  the  bill  itself,  that  the 
original  dam  was  built  more  than  thirty  years  ago ;  that  its 
construction  and  maintenance  caused  the  river  to  overflow 
the  lands  of  complainants,  rendering  them  unfit  for  cultiva- 
tion, and  also,  as  is  alleged,  injuriously  affecting  the  health 
of  the  people  of  the  neighborhood,  including  complainants 
and  their  families ;  that  the  dam,  with  the  attending  results, 
was  maintained  until  in  February,  1884,  when  it  gave  way, 
and  the  waters  of  the  river  receded  into  their  natural  chan- 
nel, etc.  A  temporary  injunction  having  been  awarded,  the 
defendants  entered  a  motion  to  dissolve  the  same,  and  by 
stipulation  of  parties  it  was  heard,  on  affidavits,  before  the 
circuit  judge,  in  vacation,  resulting  in  an  order  dissolving 
the  interlocutory  injunction.  From  that  order  the  complain- 
ants appealed  to  this  court. 

The  appeal  must.be  dismissed.  The  cause  seems  to  have 
been  brought  here  upon  the  hypothesis  that  a  freehold  is 
involved.  This  is  a  misapprehension.  The  defendants  da 
not  claim  to  have  anything  more  than  a  mere  easement  in 
the  lands  of  appellant,  and  it  is  well  settled  that  does  not 
constitute  a  freehold.  But  even  if  this  objection  were  not  in 
the  way,  this  appeal  was  prematurely  brought. 

The  appellants  will  be  permitted  to  withdraw  the  record,, 
abstracts  and  briefs,  to  make  such  use  of  them  as  they  may 
be  advised. 

Appeal  dismissed. 
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James  A.  Jackson  et  al. 

V. 

Eugene  H.  Lahee,  Eeceiver. 
Filed  at  Ottawa  June  13, 1885. 

1.  Judgment  lien— a«  to  properly  in  the  hands  of  a  receiver.  The- 
recovery  of  a  jadgment  against  partners  after  the  appointment  of  a  receiver 
to  take  charge  of  the  firm  assets  for  the  benefit  of  the  firm  creditors  generally, 
creates  no  lien  against  any  pi'operty  or  funds  of  the  firm  in  the  hands  of  the 
receiver.  Such  property  or  funds  can  not  be  levied  on  by  an  execution,  or 
reached  by  garnishment,  for  the  reason  of  its  being  in  the  custody  of  the  law. 

2.  Beceiybb — how  far  astteta  in  the  hands  of  a  receiver  are  beyond  the 
control  of  the  partiea,  or  of  creditors — and  herein,  of  creditors  obtaining 
priority  over  each  other.  The  possession  of  a  receiver,  as  an  ofiicer  of  the 
court,  is  the  custody  of  the  law,  and  he  holds  the  property  or  funds  for  the 
benefit  of  the  party  or  parties  whom  the  court  shall  find  entitled  thereto; 
and  the  law  will  not  peimit  the  receiver's  possession  to  be  disturbed,  without 
the  consent  of  the  court  that  first  obtained  jurisdiction  to  appoint  him. 

3.  Where  a  receiver  has  been  appointed  on  a  bill  filed  by  one  partner 
against  his  oo-partner,  merely  to  hold  the  property  or  funds  pending  the  liti- 
gation between  the  parties,  creditors  of  the  firm  are  not  bound  to  wait  till  the 
equities  between  the  parties  may  be  adjusted,  as  that  might  never  be  done. 
In  such  case  the  assets  are  treated  as  still  belonging  to  the  firm,  and  creditors 
may  proceed  in  any  lawful  way  to  acquire  a  lien  entitling  them  to'  priority  over 
less  diligent  creditors. 

4.  A  receiver  was  appointed  on  bill  filed  by  one  partner  against  the  other 
for  the  settlement  and  adjustment  of  the  partnership  accounts  and  the  pay- 
ment of  creditors  of  the  firm,  which  was  insolvent,  and  the  court  had  ordered 
notice  to  be  given  to  all  creditors  to  come  in  and  prove  their  debts  before  the 
master.  It  was  held,  that  one  of  the  creditors,  by  the  recovery  of  a  judgment 
against  the  firm  during  the  pendency  of  said  bill,  and  the  filing  of  a  creditor's 
bill  on  the  same  day  that  notice  to  creditors  was  ordered,  did  not  acquire  any 
lien  upon  the  assets  in  the  hands  of  the  receiver,  or  right  to  be  preferred 
over  other  creditors, — and  this  more  especially  when  such  creditor  proved 
his  claim  before  the  master,  and  shared  in  the  distribution  of  the  funds  in 
his  hands. 

5.  And  where,  in  such  case,  the  defendant  partner  appeared,  and  consented 
to  the  appointment  of  a  receiver,  who  took  possession  of  all  the  effects  of  the- 
firm,  it  was  held,  that  this  was  equivalent  to  placing  the  assets  of  the  firm,  by 
the  Tolontary  act  of  the  parties,  under  the  control  of  the  court  for  the  benefit 
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of  their  oreditors,  genemlly,  and  that  after  the  coart  had  assumed  jorisdiction 
the  parties  would  not  have  been  allowed  to  dismiss  the  suit. 

6.  Same — estoppel  of  creditor  to  claim,  priority ^  inconeislently  with  for- 
mer <ict8.  Where  a  creditor  of  a  firm  obtained  judgment  after  the  appoint- 
ment of  a  receiver,  on  a  bill  between  the  partners,  and  proved  his  judgment 
before  the  master  in  pursuance  of  an  order  of  the  court  authorizing  the  same, 
and  filed  his  petition  to  prevent  the  partners  from  dismissing  their  suit  and 
discharging  the  receiver,  and  contested  other  claims  presented  before  the 
master,  and  received  his  pro  rata  share  of  a  dividend  ordered  to  be  paid  by 
the  i*oceiver,  it  was  held,  that  these  acts  estopped  such  judgment  creditor  from 
claiming  priority  over  other  creditors  in  the  final  distribution  of  the  assets. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  M.  P.  Tulby,  Judge,  presiding. 

Messrs.  Monk  &  Elliott,  for  the  appellants : 

A  creditor,  by  obtaining  a  judgment  and  the  filing  a  cred- 
itor's bill,  acquires  an  equitable  lien.  The  filing  of  the  bill 
operates  as  an  attachment  of  all  property  which  can  not  be 
levied  upon  at  law.  First  National  Bank  v.  Gage,  93  111. 
173;  Corning  v.  White,  2  Paige's  Ch.  567;  Weed  v.  Price,  9 
Cow.  928 ;  Edmeston  v.  Lydc,  1  Paige,  639 ;  Eager  v.  Price, 
2  id.  333 ;  Clarkson  v.  DePeyster,  3  id.  320 ;  Insurance  Co.  v. 
Poicer,  3  id.  365. 

As  to  what  is  the  commencement  of  a  suit  as  between  the 
parties,  see  Lowryy,  Lawrence,  1  Caine,  61 ;  Chatham  v.  Lewis, 
2  Johns.  42;  Fowler  v.  Sharp,  15  id.  323;  Badger  v.  Finney, 
15  Mass.  859 ;  Harris  v.  Dennis,  1  S.  &  B.  236 ;  Carpenter  v. 
Bntterfield,  3  Johns.  Ch.  145 ;   Hogan  v.  Cayler,  8  Conn.  203. 

Under  a  bill  filed  by  one  partner  against  his  co-partner  for 
the  adjustment  of  the  partnership  affairs  between  themselves, 
the  appointment  of  a  receiver  by  consent  does  not  prevent  a 
creditor  from  taking  adverse  proceedings,  and  thereby  ac- 
quiring a  lien.  Coates  y,  Cunningham,  80  111.  467;  Howell 
V.  Ripley,  10  Paige,  43;  Burrill  v.  Leslie,  6  id.  45;  Banks  v. 
Potter,  21  How.  467;  Waring  v.  Robinson,  1  Hoff.  Ch.  524; 
EUicott  V.  Insurance  Co.  7  Gill,  307 ;  Adams  v.  Hackett,  7  Cal. 
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187;  Adams  v.  Wood,  8  id.  152;  Adams  v.  Haskell,  9  id.  24; 
Ross  V.  Titsworth,  37  N.  J.  Eq.  333 ;  Holmes  v.  McDowell, 
15  Hun,  585. 

Appellants  were  not  estopped  from  asserting  their  lien  by 
accepting  a  pro  rata  distribution  of  the  funds  in  the  receiver's, 
hands.     Lanahan  v.  Latrobe,  7  Md.  278. 

By  their  creditor's  bill  appellants  acquired,  not  a  right  to 
a  lien,  nor  a  mere  right  to  priority  out  of  the  general  assets, 
but  an  actual,  specific  lien,  which  could  only  be  defeated  by 
satisfaction  of  the  judgment  or  a  successful  defence  of  the 
suit.  Weed  v.  Price,  9  Cow.  7 ;  Edmestou  v.  Lyde,  1  Paige, 
639 ;  Eager  v.  Price,  2  id.  333 ;  Corning  v.  White,  2  id.  567 ; 
Clarkson  v,  DePeyster,  3  id.  320 ;  Insurance  Co.  v.  Power,  id. 
365. 

The  assets  of  the  firm  are  legal — not  equitable — assets. 
Adams'  Eq.  *252,  254;  2  Leading  Cases  in  Eq.  pt.  1,  p.  384. 

Mr.  I.  K.  BoYESoN,  for  the  appellee : 

The  appointment  of  a  receiver  placed  the  co-partnership 
property  in  the  hands  of  the  law,  and  no  creditor  could  get 
a  preference  by  obtaining  a  judgment  subsequent  to  the  ap- 
pointment of  the  receiver.  High  on  Receivers,  334,  345,  361 ; 
Holmes  V.  McDowell,  15  Hun,  585;  76  N.  Y.  585;  Lato  v. 
Ford,  2  Paige,  310;  Rutter  v.  Tallis,  5  Sandf.  611;  Marr  v. 
Bank,  4  Cold.  471;   VanAUtine  v.  Cook,  25  N.  Y.  489. 

The  appointment  of  a  receiver  places  the  property  in  cm- 
todia  legis.  Nicoll  v.  Boyd,  90  N.  Y.  519;  Temper  v.  Brooks, 
40  Mich.  333 ;  Maynard  v.  Bond,  67  Mo.  315 ;  Wait  on  Fraud- 
ulent Conveyance,  183,  261. 

The  title  of  the  receiver  relates  back  to  the  order  appoint- 
ing him.  High  on  Receivers,  93 ;  Maynard  v.  Bond,  67  Mo. 
315;  Ratter  v.  Tallis,  5  Sandf.  611;  Ex  parte  Evans,  L.  R. 
Ch.  Div.  260. 

Appellants  are  estopped  hy  proving  under  the  receivership 
and  participating  in  proceedings  before  the  master.  Bigelow 
19-114  III. 
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on  Estoppel,  503;  2  Leading  Cases  in  Eq.  139,  141;  Am. 
Leading  Cases,  (1  Hare  &  Wall.)  556;  Rapallee  v.  Hewart, 
27  N.  Y.  312;  Rodermnnd  v.  Clark,  46  id.  354;  Howes  t. 
Hetiriques,  13  Wend.  243;  Irwin  v.  Tnhh,  17  S.  &  R.  419; 
Adlum  V.  Yard,  1  Rawle,  163;  Jones  v.  Norsey,  4  Md.  306; 
Lnnahan  v.  Latrobe,  7  id.  268. 

The  assets  in  the  hands  of  the  receiver  being  eqnitable 
assets,  which  appellants  could  only  reach  through  a  court  of 
equity,  they  must  pay  the  price  of  equitable  assistance,  which 
always  is,  that  they  share  pari  passu.  Silk  v.  Priiie,  2  L.  C. 
in  Eq.  358;  Pnrdij  v.  Doyle,  1  Paige's  Ch.  558;  Benton  v. 
Lelioy,  4  Johns.  Ch.  651;  JVashhuni  v.  Bank,  19  Vt.  278; 
Jones  V.  Lackland,  2  Gratt.  87. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

On  the  26th  day  of  April,  1883,  Samuel  H.  Richardson 
filed  a  bill  in  the  circuit  court,  against  Truman  B.  Handy,  in 
which  it  is  alleged  the  partnership  that  had  previously  existed 
between  them  was  not  formed  for  any  specified  length  of  time ; 
that  the  affairs  of  the  firm  had  become  disordered  and  embar- 
rassed, and  no  longer  profitable,  and  that  complainant  had 
elected  to  terminate  the  partnership;  that  various  parties 
had  instituted  suits  against  complainant  and  defendant,  and 
that  there  was  danger  of  the  firm  assets  being  wasted  by  liti- 
gation ;  that  the  assets  of  the  firm  consisted  mostly  of  open 
accounts  and  evidences  of  indebtedness,  and  office  furniture. 
The  prayer  of  the  bill  is  for  the  appointment  of  a  receiver  to 
take  charge  of  and  collect  and  preserve  the  assets,  that  the 
cause  be  referred  to  a  master  to  take  an  account  between  com- 
plainant and  defendant,  and  that  on  final  hearing  a  decree  be 
entered  according  to  the  equities  existing  between  complain- 
ant and  defendant.  On  the  same  day,  defendant,  by  stipula- 
tion in  writing,  entered  his  appearance  in  the  court,  waived 
service  of  process,  and  consented  to  the  appointment  of  a 
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receiver,  which  was  done.  Afterwards,  on  ths  3 1st  Any  of 
May,  1883,  on  motion,  the  cause  was  referred  to  the  master 
m  chancery  to  take  proof  of  all  claims  against  the  firm,  and 
it  was  by  the  court  ordered  that  all  persons  having  claims 
against  such  firm  should  present  the  same  before  the  master 
for  allowance  by  a  day  fixed,  and  that  the  master  give  the 
usual  notice  to  all  creditors.  Under  this  order  the  credit- 
ors,— among  whom  are  the  petitioners  in  this  case, — came 
before  the  master  and  proved  up  their  claims  against  the 
assets  of  the  firm  in  the  hands  of  the  receiver.  When  the 
court  made  its  order  calling  the  creditors  before  the  master, 
the  receiver  had  previously  collected,  and  had  then  in  his 
hands,  the  sum  of  $20,274.31.  That  sum  constituted  most 
of  the  assets  to  be  distributed.  Since  then  a  further  sum, 
less  than  $5000,  has  been  collected  by  the  receiver.  The 
usual  steps  were  being  taken  as  rapidly  as  was  practicable 
to  close  up  the  partnership  affairs  and  pay  the  creditors. 

On  the  5th  day  of  May,  1883,  petitioners  commenced  an 
action  in  assumpsit  in  the  circuit  court  against  the  firm  of 
Handy,  Eichardson  &  Co.  Service  was  had  on  both  defend- 
ants, and  on  the  23d  day  of  the  same  month  judgment  was 
rendered  against  them  by  default,  for  the  sum  of  $9052.12,  on 
which  execution  was  issued  on  the  25th  of  the  same  month, 
and  placed  in  the  hands  of  the  sheriff.  On  the  29th  day  of 
the  same  month  the  sheriff  made  return  on  the  execution, 
he  had  made  demand  on  Bichardson  for  property ;  that  he 
failed  or  refused  to  deliver  any  in  satisfaction  of  the  execu- 
tion ;  that  Handy  could  not  be  found  so  that  demand  could 
be  made  on  him,  and  that  he  made  return  of  the  execution  by 
order  of  petitioners'  attorney,  which  was  as  follows:  "The 
sheriff  will  return  the  execution  in  the  above  case  forthwith 
no  property  found,  no  part  satisfied. — May  29,  1883."  Two 
days  thereafter, — that  is,  on  the  31st  day  of  May, — petition- 
ers filed  the  usual  creditors'  bill,  in  which  was  set  forth  the 
recovery  of  their,  judgment  against  Richardson  and  Handy, 
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the  issuing  of  the  execution  thereon,  and  the  return  of  the 
sheriff  no  property  found  and  no  part  satisfied,  and  concluding 
with  the  prayer  that  defendants  may  be  required  to  answer, 
and  for  a  discovery  of  property  to  be  subjected  to  the  pay- 
ment of  the  execution.  Service  of  process  was  had  on  Bich- 
ardson  on  the  same  day  the  bill  was  filed,  but  Handy  was 
not  found.  Richardson  answered  the  bill,  and  disclaimed 
having  any  property  subject  to  execution,  and  averred  that 
he  had  turned  over  all  his  property  to  the  receiver,  and  that 
no  debts  were  due  him  or  the  firm  other  than  those  already 
in  the  hands  of  the  receiver.  Afterwards  Handy  was  brought 
into  court  by  publication,  and  nothing  farther  seems  to  have 
been  done  in  this  case,  except  on  the  13th  of  July  an  order 
was  entered  extending  the  receivership  to  this  suit,  and  that 
assets  in  the  hands  of  the  receiver,  or  thereafter  to  be  re- 
ceived by  him,  be  held  for  the  benefit  of  all  parties  to  both 
suits,  to  be  disposed  of  under  the  direction  of  the  court. 

Turning  back,  now,  to  learn  what  was  done  in  the  original 
suit,  it  is  seen  that  on  the  5  th  day  of  July,  1 883,  an  order  was 
entered  granting  leave  to  the  present  petitioners  to  file  a  peti- 
tion praying  that  complainant  and  defendant  in  the  original 
suit  be  not  allowed  to  dismiss  their  suit,  or  the  receiver  be 
discharged.  On  the  6th  day  of  the  same  month  the  time  for 
filing  claims  before  the  master  was  extended  to  the  August 
term,  1883,  and  it  was  ordered  that  the  master  mail  notice 
to  all  persons  appearing  on  the  books  of  the  firm  to  be  cred- 
itors, and  who  had  not  then  come  forward  and  filed  their 
claims.  Other  parties  were  allowed  to  file  intervening  peti- 
tions, and  other  orders  were  made,  but  it  is  not  necessary  to 
an  understanding  of  the  case  to  state  them. 

It  appears  from  the  report  of  the  master,  that  divers  claims 
were  filed  before  him  in  June,  1883 ;  that  on  the  29th  day  of 
the  same  month  petitioners  filed  their  claim  before  him,  and 
for  greater  certainty  referred  to  the  judgments  that  had  been 
previously  obtained  by  them  against  the  firm,  and  that  in 
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the  proceedings  on  proof  of  claims  petitioners  had  taken  an 
active  part,  and  had  contested  a  large  number,  but  not  all, 
the  claims  presented.  It  also  appears  that  at  the  date  of 
the  filing  of  the  original  bill  in  this  suit,  Handy,  Richardson 
&  Co.  were  in  fact  insolvent,  and  that  numerous  creditors 
of  the  firm  had  commenced,  and  others  were  about  to  com- 
mence, suits  against  them.  On  the  2Sth  day  of  January, 
1884,  petitioners  were,  by  the  court,  granted  leave  to  file 
their  petition  herein,  instauter,  in  the  origilial  cause,  for  pri- 
ority over  other  creditors  participating  in  the  assets  in  the 
hands  of  the  receiver,  which  they  did.  In  their  petition  they 
set  forth  the  recovery  of  the  judgment  against  the  firm  of 
Handy,  Richardson  &  Co.,  the  issuing  of  the  execution  on 
such  judgment,  and  the  return  of  the  sheriff  no  part  satis- 
fied ;  that  on  the  31st  day  of  May,  1883,  they  filed  their  cred- 
itors' bill,  making  both  partners  defendants ;  that  service  of 
process  was  duly  had  on  Richardson,  and  the  other  defendant 
having  ceased  to  be  a  resident  of  the  State,  service  was  had 
on  him  by  publication;  that  in  July,  1883,  they  filed  with 
the  master,  to  whom  the  reference  had  been  made  to  take 
proof  of  claims,  their  claim,  and  made  proof  of  the  same ; 
that  they  had  received  no  part  of  it,  and  that  it  had  been 
allowed  by  the  master  and  approved  by  the  court.  It  is  fur- 
ther stated  no  decree  was  entered  in  the  original  cause  de- 
claring the  partnership  dissolved,  or  for  an  accounting,  or 
for  the  application  of  the  partnership  assets  to  the  partnership 
debts,  until  after  the  bringing  of  their  creditors'  bill,  and  not 
until  after  petitioners  had  asserted  a  priority  to  the  assets  in 
the  receiver's  hands,  and  had  obtained  an  extension  of  the 
receivership  to  their  creditors'  suit.  The  prayer  is,  that  peti- 
tioners* creditors'  bill  may  be  declared  to  have  created  a  lien 
on  all  the  assets  of  the  firm,  and  to  have  entitled  them  to 
priority,  to  the  extent  of  their  judgment,  over  other  creditors. 
The  receiver,  by  his  answer  to  this  petition,  admitted  the 
commencement  of  the  original  suit  April  26,  1883,  in  which 
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be  was  appointed  receiver,  and  averred  that  in  the  bill  it  was 
alleged  the  estate  was  embarrassed;  that  the  firm  existed 
only  during  the  pleasure  of  the  parties ;  that  complainant  in 
the  original  bill  elected  to  dissolve  the  partnership,  and  that 
on  the  31st  day  of  May,  1883,  the  cause  was  referred  to  a 
master  to  take  proof  of  claim,  and  thereafter  a  decree  was 
entered  declaring  the  firm  insolvent,  and  the  receiver  insisted 
such  decree  relates  back  to  the  date  of  his  appointment. 

It  is  on  the  claim  made  for  priority  of  payment  of  peti- 
tioners' judgment  out  of  funds  in  the  hands  of  the  receiver, 
to  the  exclusion  of  other  equally  meritorious  creditors  of  the 
failing  debtors,  that  the  controversy  in  this  case  arises.  It 
will  be  noticed  it  is  not  claimed  petitioners  acquired  any  lieu 
on  the  firm  assets  by  the  commencement  and  prosecution  of 
the  action  at  law  against  the  debtor  firm ;  but  if  such  lien 
were  insisted  on,  it  is  obvious  it  would  have  nothing  in  its 
support.  Neither  partner  had  any  property  subject  to  execu- 
tion, nor  did  the  firm  have  any  assets  other  than  what  were 
in  the  hands  of  the  receiver.  It  is  plain  the  funds  could  not 
be  levied  on  by  an  execution  at  law,  nor  could  the  same  be 
reached  by  garnishment  in  the  hands  of  the  receiver,  for  the 
simple  reason  the  assets  were  iu  eustodia  legis.  It  is  only 
insisted  petitioners'  creditors'  bill  shall  be  declared  to  have 
created  a  lien  on  all  the  assets  of  the  firm,  and  to  have  enti- 
tled them  to  priority  of  payment  of  their  judgment  against 
the  firm  debtors  over  their  other  creditors.  On  what  prin- 
ciple consistent  with  pquity  and  good  conscience  this  can  be 
done,  is  not  readily  perceived.  It  is  certainly  not  upon  the 
principle  a  diligent  creditor  is  rewarded  for  his  superior  dili- 
gence in  discovering  assets  that  would  not  otherwise  have 
been  brought  to  light.  There  can  be  no  pretence  in  this  case 
tliat  petitioners  filed  their  creditors'  bill  with  a  view  to  dis- 
cover assets  other  than  those  in  the  hands  of  the  receiver. 
It  is  inconceivable  the  bill  in  this  case  was  exhibited  with 
any  hope  or  expectation,  founded  in  good  faith,  other  assets 
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would  be  discovered.  It  would  be  absurd  to  claim  that  funds 
in  the  hands  of  a  receiver,  to  be  administered  under  the  direc- 
tion of  the  court,  could  be  discovered,  in  the  sense  that  term 
is  used  in  the  books,  for  which  a  creditor  should  be  rewarded 
as  for  superior  diligence.  If  the  bill  in  this  case  is  to  be 
sustained  at  all,  it  must  be  upon  some  other  ground,  and  for 
some  other  reason. 

It  is  conceded  the  funds  in  this  case  were  in  the  hands  of 
a  receiver  when  petitioners  filed  their  creditors'  bill,  and  that 
the  same  were  not  subject  to  levy  at  law.  The  receiver  is  a 
mere  officer  of  the  court,  and  his  possession  is  the  custody 
of  the  law.  The  property  or  funds  were  in  the  hands  of  the 
receiver  for  the  benefit  of  the  party  ultimately  entitled  to 
them,  and  when  he  is  discovered  or  ascertained,  the  receiver 
will  be  considered  his  receiver.  The  law  will  not  permit  that 
possession  to  be  disturbed  without  the  consent  of  the  court 
that  first  obtained  jurisdiction  to  appoint  the  receiver.  It 
would  seem  an  anomaly  that  a  lien  adverse  to  the  rights  of 
the  receiver  could  be  obtained,  so  as  to  control  the  distribu- 
tion to  be  made.  Obtaining  a  lien  implies  it  may  ultimately 
take  the  property  or  funds  to  which  it  attaches,  and  if  that 
could  be  done  in  this  case  it  would  withdraw  the  same  from 
the  custody  of  the  law,  or  from,  what  is  the  same  thing,  the 
custody  of  the  receiver  having  the  same  in  possession.  There 
are  cases  that  seem  to  hold  something  akin  to  this  may  be 
done,  but  they  are  mostly  cases  where  the  receiver  has  been 
appointed  on  a  bill  filed  by  one  partner  against  his  co-partuer, 
and  where  the  receiver  is  appointed  to  hold  the  property  or 
funds  pending  such  litigation.  In  such  cases  creditors  are 
not  bound  to  wait  until  the  equities  between  the  parties  may 
be  adjusted.  That  might  never  be  done,  or  the  proceeding 
might  be  dismissed  and  the  receiver  discharged.  The  assets 
in  such  cases  are  treated  as  still  belonging  to  the  firm,  and 
the  creditors  may  proceed  in  any  way  that  may  lawfully  be 
done  to  acquire  a  lien,  which  would  no  doubt  entitle  them  to 
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priority  over  less  diligent  creditors.  The  cases  are  rare  that 
permit  this  practice.  The  better  rule  is,  as  stated  in  Waring 
V.  Robinson,  1  Hoff.  Ch.  524,  that  although  it  is  in  the  power 
of  the  partner  who  has  filed  such  a  bill,  to  dismiss  it  at  any 
time  before  decree,  and  probably  discharge  the  receiver,  yet 
until  he  does  so  it  must  be  treated  as  an  equitable  assign- 
ment of  the  property  for  all  the  creditors.  The  same  general 
doctrine  was  declared  in  Holmes  v.  McDoiceU,  15  Hunj  6S5, 
which  case  was  afterwards  affirmed  in  76  N.  Y.  596,  on  the 
grounds  stated  in  the  prevailing  opinion  of  the  judges  con- 
curring. That  was  a  case  commenced  by  one  partner  against 
his  co-partner  to  adjust  the  affairs  of  the  partnership,  which 
was  insolvent,  and  to  distribute  the  assets  equally  among 
their  creditors,  and  where  a  receiver  was  appointed  by  stipu- 
lation. After  that  suit  was  instituted  and  the  receiver  ap- 
pointed, and  during  the  pendency  of  the  suit,  other  actions 
were  brought  against  the  iSrm  by  other  creditors,  and  judg- 
ments recovered.  Afterwards,  in  supplementary  proceedings, 
the  receivership  was  extended  to  the  latter  actions,  and  on  the 
application  of  the  plaintiffs  in  the  creditors'  action,  to  have 
the  receiver  directed  to  pay  their  claims  out  of  the  assets  in 
his  hands,  it  was  decided  the  judgments  recovered  by  the 
plaintiffs  gave  them  no  priority  over  other  creditors.  The 
decision  proceeds  on  the  theory  that  that  which  was  done  by 
the  partners  in  causing  the  receiver  to  be  appointed,  was,  in 
effect,  an  assignment  of  the  partnership  assets  for  the  benefit 
of  their  creditors,  to  be  administered  by  the  court,  or  under 
its  direction ;  that  the  owners  of  the  partnership  property 
had,  by  their  voluntaiy  act,  placed  it  in  the  hands  of  the 
court  for  equal  distribution,  and  that  the  court  had  assumed 
jurisdiction  over  it  for  that  purpose.  This  doctrine  finds 
support  in  the  principles  declared  in  the  following  cases, 
although  not  so  definitely  stated:  Law  v.  F^frd,  2  Paige, 
310;  VanAlstine  v.  Cook,  25  N.  Y.  489;  Maynard  v.  Bond, 
65  Mo.  315. 
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In  Ross  V.  Titsworth,  37  N.  J.  Eq.  333,  it  was  ruled  that 
where  creditors  recovered  judgments  against  partners  after 
the  filing  of  a  bill  by  one  partner  against  the  other  for  settle- 
ment of  the  co-partnership,  and  obtained  execution  thereon 
before  any  decree  of  dissolution  and  call  for  creditors,  though 
after  the  appointment  of  a  receiver  by  consent,  they  were 
entitled  to  the  benefit  of  their  liens.  So  in  Ellicott  v.  United 
States  Ins.  Co.  7  Gill,  (Md.)  307,  it  was  declared  that  where 
the  decree  appointing  a  receiver  and  awarding  an  injunction 
did  not  state  the  nlterior  intent  of  the  court  was  to  make  an 
equitable  distribution  of  the  fund,  and  contained  no  direction 
to  the  receiver  to  give  notice  to  the  creditors  to  file  their 
claims,  such  decree  imposed  no  restriction  upon  creditors  in 
prosecuting  their  claims,  either  at  law  or  in  equity,  and  a 
judgment  thereafter  obtained  by  a  creditor  was  as  much  a 
lien  on  the  real  estate  of  defendant  as  if  the  appointment  of 
a  receiver  had  never  been  made.  But  if  the  court  had  stated 
in  its  decree  the  object  of  placing  the  effects  of  defendants 
in  the  hands  of  the  receiver  to  have  been  that  it  might  make 
an  equitable  distribution  among  creditors,  and  had  directed 
the  usual  notice  to  creditors  to  come  in  and  file  their  claims, 
then  it  was  said  creditors  commencing  a  suit  at  law  might 
be  enjoined  from  prosecuting  it ;  and  if  no  such  application 
was  made  by  any  one  interested,  the  court  would  regard  the 
judgment,  if  obtained,  as  an  unwarrantable  interference  with 
the  jurisdiction  it  had  assumed,  and  rejected  it  as  a  lien 
on  the  property  in  the  hands  of  the  receiver.  In  Adams  v. 
Hackett,  7  Cal.  187,  one  of  the  concurring  judges  held,  in  a 
case  where  one  partner  has  filed  a  bill  for  a  dissolution  of 
the  partnership  and  the  appointment  of  a  receiver,  that  until 
a  dissolution  has  been  pronounced  by  the  court,  and  an  order 
upon  the  receiver  to  make  an  equal  distribution  of  the  assets 
among  creditors,  a  creditor  is  not  prevented  from  resorting 
to  adverse  proceedings,  and  in  that  way  obtain  preference, 
while  the  other  concurring  judge  was  of  opinion  a  fund  in  the 
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possession  of  the  receiver  can  only  be  distributed  by  order  of 
the  coart  in  whose  custody  it  is,  and  no  party  can,  by  an  ad- 
verse proceeding,  acquire  a  lien  on  such  funds.  In  Adams  v. 
JVood,  8  Cal.  152,  it  was  decided,  among  other  things,  a  bill 
for  a  dissolution  of  a  partnership  and  the  appointment  of  a 
receiver  can  not  operate  as  an  assignment  for  the  benefit  of 
creditors,  so  as  to  prevent  a  creditor  from  acquiring  a  legal 
priority,  for  the  reason  all  such  assignments,  excepting  in  in- 
solvency, were  void  under  a  statute  of  that  State.  The  case 
of  Ada)ti8  y.  Wood,  9  Gal.  24,  seems  to  follow  the  decision  of 
Adams  v.  Wood,  last  above  cited,  and  is  based  definitely  upon 
a  statute  of  that  State,  which  provides:  '*No  assignment  of 
any  insolvent  debtor,  otherwise  than  is  provided  in  this  act, 
shall  be  legal  or  binding  on  creditors." 

It  will  thus  be  seen  from  this  brief  reference  to  cases,  the 
present  case  is  not  within  the  principle  of  the  strongest  case 
in  support  of  the  position  taken  by  petitioners.  The  utmost 
petitioners  could  claim,  in  any  event,  would  be,  they  might, 
at  any  time  before  the  creditors  should  be  called,  acquire  a 
lien,  by  judgment  at  law  or  decree  in  chancery,  which  would 
give  them  a  priority  in  the  distribution  of  the  assets  in  the 
hands  of  the  receiver.  Without  conceding  the  position  taken 
has  the  weight  of  authority  or  even  any  equitable  considera- 
tion for  its  support,  it  may  be  said  the  case  being  considered 
can  hardly  be  brought  under  the  control  of  the  principle  in- 
sisted upon.  It  is  conceded  petitioners'  judgment  at  law 
against  the  partners  gave  them  no  lien  upon  the  funds  in 
the  hands  of  the  receiver.  Did  the  filing  of  the  creditor's 
bill  give  them  any  such  lien  as  will  be  recognized  in  equity? 
Applying  the  strictest  rules  stated  in  any  of  the  cases  cited, 
no  case  is  made  that  would  entitle  petitioners  to  priority  over 
other  creditors.  It  does  not  appear  their  creditors'  bill  was 
filed  before  the  creditors  were  called  to  go  before  the  master 
to  establish  their  claims.  The  order  calling  the  creditors  was 
entered  on  the  31st  day  of  May,  and  the  petitioners'  creditors' 
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bill  was  filed  on  the  same  day,  but  which  was  first,  in  fact, 
in  order  of  time,  does  not  appear.  The  burden  of  showing 
facts  which  would  give  petitioners  priority  over  other  cred- 
itors, must,  of  course,  devolve  on  them,  otherwise  the  claim 
put  forth  by  them  fails.  Their  creditors'  bill  was  filed  in 
the  same  court  where  the  proceedings  to  sequester  the  assets 
of  the  debtor  firm  were  pending,  and  it  is  not  unreasonable 
to  charge  petitioners  with  notice  of  what  was  being  done  in 
that  case  in  the  same  court.  It  was  for  them  to  show  that, 
when  their  creditors'  bill  was  filed,  the  court  had  entered  no 
order  directing  the  creditors  to  be  called  before  the  master 
to  establish  their  claims.  That  they  have  not  done.  Where 
substantial  justice  requires  it,  courts  will  inquire  when  any 
particular  act  transpired, — ^as,  for  instance,  the  precise  hour 
when  a  statute  took  effect,  or  when  it  received  the  executive 
approval.  If  their  creditors'  bill  was,  in  fact,  filed  before  the 
court  made  the  order  calling  the  creditors,  that  fact  should 
have  been  made  to  appear  from  the  evidence.  No  presump- 
tion will  be  indulged  that  would  give  petitioners  an  advantage 
over  other  equally  meritorious  creditors. 

It  is  said  that  at  the  time  petitioners  exhibited  their  cred- 
itors' bill,  the  partnership  affairs  were  still  under  the  control 
of  the  partners,  and  that  they  could  reconcile  their  differ- 
ences and  dismiss  the  suit,  and  with  it,  the  receiver.  That 
proposition  is  certainly  not  correct  under  any  view  of  the 
law,  unless  it  appears  the  creditors*  bill  was  filed  before  the 
court  directed  the  receiver  to  notify  creditors  to  appear  be- 
fore the  master  and  establish  their  respective  claims.  It  is 
a  matter  of  no  consequence  the  order  may  not  have  been 
spread  at  large  on  the  records  of  the  court  by  the  action  of 
the  clerk  until  the  next  day  after  it  was  made.  It  had  been 
made  by  the  court,  and  minuted  on  the  record,  and  tliat  was 
suflScient.  After  the  entry  of  that  order,  it  is  apprehended 
the  court  would  not  have  permitted  the  partners  to  dismiss 
their  suit.     It  had  then  progressed  too  far.     Creditors  had 
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interests  the  court  had  assumed  to  protect,  and  its  equitable 
l)nrpose  in  that  regard  could  not  be  defeated  by  the  partners. 
After  the  entry  of  that  order  calling  the  creditors  before  the 
master  to  whom  the  cause  had  been  referred,  any  attempt 
to  enforce  payment  out  of  the  funds  in  the  hands  of  the 
receiver,  of  any  judgment  or  decree  subsequently  obtained, 
would  have  been  deemed  an  unwarrantable  interference  with 
the  jurisdiction  the  court  had  assumed  to  exercise,  and  the 
priority  insisted  upon  under  any  such  pretended  lien  would 
have  been  rejected.  The  original  bill  filed  by  one  partner 
represented  to  the  court  the  affairs  of  the  firm  had  become 
disordered  and  embarrassed,  that  various  parties  had  insti- 
tuted suits  against  the  firm,  and  that  there  was  danger  of 
the  assets  being  wasted  by  litigation,  and  asked  the  court  to 
appoint  a  receiver  according  to  the  practice  in  such  cases. 
The  other  partner  came  in  and  consented  to  the  appointment 
of  a  receiver,  which  was  done.  That  was  equivalent  to  plac- 
ing the  assets  of  the  firm,  by  the  voluntary  act  of  the  parties, 
under  the  control  of  the  court  for  the  benefit  of  their  credit- 
ors. The  court  had  taken  jurisdiction,  and  was  moving  as 
fast  as  was  practicable,  to  close  up  the  partnership  matter, 
and  distribute  the  assets  to  whomsoever  they  should  appear 
to  belong.  In  a  little  more  than  one  month  from  the  time 
the  bill  was  filed,  the  court  had  both  partners  before  it,  and 
had  so  far  progressed  as  to  refer  the  cause  to  the  master, 
and  to  direct  notice  to  be  given  to  all  creditors  to  come  be- 
fore him  to  make  proof  of  their  claims.  After  all  this  was 
done — for  it  does  not  appear  the  creditors'  bill  was  filed  before 
the  general  creditors  were  called — it  would  be  inequitable  to 
permit  petitioners  to  obtain  priority  over  other  creditors  simply 
by  the  filing  of  a  creditors'  bill,  when  it  was  apparent  the 
court  was  proceeding  with  all  convenient  speed  to  make  a 
distribution  of  the  assets  in  the  hands  of  its  receiver,  among 
the  creditors.  The  haste  with  which  the  creditors'  bill  was 
filed  after  the  judgment  at  law  was  obtained,  would  seem  to 


Jaoebon  et  ai.  v.  Laheb.  301 

Opinion  of  the  Gonrt. 

indicate  it  was  a  mere  contrivance  to  be  used  to  secure  prior- 
ity over  other  creditors,  to  the  assets  the  court  had  assumed 
jurisdiction  to  distribute,  ^nd  which  it  was  proceeding  to  do. 
Equity  will  not  lend  petitioners  its  aid  to  accomplish  any  such 
result,  and  without  such  aid  the  pretended  lien  could  never 
be  made  available. 

But  aside  from  this  view,  petitioners  came  in  with  other 
creditors  and  proved  their  claim  before  the  master,  and  con- 
tested claims  of  other  creditors.  This  could  only  be  done  by 
parties  entitled  to  share  in  the  final  distribution  to  be  made, 
otherwise  it  would  have  been  mere  officious  intermeddling. 
Shortly  after  the  court  had  referred  the  cause  to  the  master 
to  take  proofs  of  claims,  petitioners  obtained  leave  of  the  court 
to  file  a  petition  to  prevent  the  partners  from  dismissing  their 
suit  and  discharging  the  receiver.  This  may  have  been,  and 
perhaps  was,  unnecessary  at  that  stage  of  the  proceedings, 
but  it  tends  to  show  petitioners  had  submitted  to  the  juris- 
diction of  the  court  in  the  matter  of  the  distribution.  The 
sequel  shows  that  when  a  dividend  was  ordered  to  be  paid  by 
the  receiver,  petitioners  received  their  pro  rata  share.  These 
are  considerations  that  ought  to  have  estopped  them  from 
claiming  priority  over  other  creditors  in  t6e  final  distribution 
of  the  assets.  Had  they  intended  to  insist  on  the  priority 
obtained  by  filing  their  creditors'  bill,  there  was  no  occasion 
for  intermeddling  with  the  proceedings  before  the  master, 
causing  large  expenses,  which  could  only  be  paid  out  of  the 
only  fund  available  for  the  payment  of  their  claims. 

In  no  view  that  can  be  taken  are  petitioners  entitled  to 
priority  over  other  creditors,  and  the  judgment  of  the  Appel- 
late Court  must  be  affirmed. 

Judgment  ajffirmed. 
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Daniel  Irwin  et  al. 


Sarah  Dyke  et  al. 

Filed  at  Springfield  June  12,  I88S. 

Specific  performance— parol  gift  of  land  by  a  father  to  Mm  son.  In 
this  case  the  facts  established  were  considered  snfficieut  to  bring  it  within 
the  rule,  that  where  a  father  makes  a  verbal  agreement  with  a  son  to  convey 
to  him  a  tract  of  land  if  the  hitter  will  go  and  liye  upon  the  same,  make  ex- 
penditures npon  and  improve  it,  and  this  is  done  in  reliance  upon  the  promise, 
a  court  of  equity  will  enforce  the  specific  peiformance  of  the  agreement. 


Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Owen  T.  Reeves,  Judge,  presiding. 

This  was  a  bill  for  partition  of  a  certain  two  hundred  acres 
of  laud,  described  in  the  bill  filed  October  21,  18SI,  by  Daniel 
Irwin,  and  Narcissa  Irwin,  his  wife,  setting  out  that  Daniel 
Irwin  was  the  owner  in  fee  of  the  undivided  half  of  the  land, 
and  that  Lewis  M.  Dyke  and  said  Narcissa  Irwin,  the  only 
children  and  heirs  at  law  of  Benjamin  Dyke,  deceased,  were 
the  owners  in  fee  6f  the  other  undivided  half  of  the  land, 
and  praying  partition  accordingly.  The  answer  of  Lewis  M. 
Dyke  admits  the  interest  of  Daniel  Irwin  as  alleged,  and  that 
Benjamin  Dyke,  at  the  time  of  his  death,  held  the  legal  title 
to  the  one  undivided  half  of  the  land,  but  that  it  was  in  trust 
for  him,  Lewis  M.  Dyke,  who  was  the  equitable  owner  thereof. 
The  answer  alleges  that  from  January,  1875,  until  Febm- 
ary,  1879,  Lewis  M.  Dyke  and  his  wife  lived  at  the  house  of 
Benjamin  Dyke,  and,  during  all  that  time,  worked  for  him 
with  the  horses  and  farm  machinery  of  said  Lewis  M.,  with- 
out ever  having  received  any  pay  therefor,  except  through 
said  land ;  that  at  the  time  said  Lewis  M.  went  to  live  with 
said  Benjamin,  it  was  under  an  agreement  between  them 
that  if  the  former  would  come  and  live  with  the  latter,  said 
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Beiijainiii  would  buy  a  farm,  as  soon  as  Le  got  able,  for  said 
Lewis  M.,  wbich  the  latter  should  have,  and  that  it  was  upon 
that  inducement  and  promise  said  services  were  rendered; 
that  about  January  1,  1879,  the  said  Benjamin  Dyke  and 
Daniel  Irwin  purchased  the  land  described  in  the  bill ;  that 
in  pursuance  of  said  agreement,  Benjamin  Dyke,  placed  the 
said  Lewis  M.  in  possession  of  the  land,  and  the  land  was 
by  the  said  Benjamin,  up  to  the  time  of  his  death,  treated, 
in  all  respects,  as  the  land  of  the  said  Lewis  M.,  but  was  not 
deeded  to  him ;  that  soon  after  the  purchase  of  the  land, 
Lewis  M.  and  Daniel  Irwin  partitioned  the  land  between  them, 
by  verbal  agreement ;  that  the  said  Lewis  M.  took  possession 
of  his  part,  and  has  been  in  possession  ever  since,  and  has 
pnt  considerable  improvement  on  the  same,  and  has  paid 
about  $1200  on  the  notes  given  by  Benjamin  Dyke  for  the 
purchase  of  the  land.  A  cross-bill  was  filed  by  Lewis  M. 
Dyke,  setting  forth  the  same  facts  stated  in  his  answer,  and 
praying  that  the  verbal  partition  of  the  land  between  them, 
made  by  the  said  Daniel  Irwin  and  Lewis  M.,  be  confirmed, 
and  that  the  said  Irwin  and  Narcissa  Irwin  make  to  the  said 
Lewis  M.  a  deed  for  his  portioil  of  the  land.  Beplications 
were  filed  to  the  answers  to  the  original  and  cross-bills,  and 
proofs  taken,  and,  on  final  hearing,  the  court  decreed  relief 
in  accordance  with  the  prayer  of  the  cross-bill,  and  the  com- 
plainants appealed  to  this  court. 

Mr.  J,  S.  Neville,  for  the  appellants : 

The  mere  possession  of  land  under  a  parol  agreement  to 
convey,  even  with  the  superadded  fact  of  valuable  improve- 
ments, will  not  be  deemed  sufficient  if  the  possession  was 
obtained  otherwise  than  under  the  contract.  Padjield  v.  Pad- 
fieUl,  92  111.  198. 

To  entitle  a  party  to  specific  performance,  the  proof  must 
be  clear,  and  it  must  also  be  fair,  and  it  must  be  proved  as 
laid,  and  not  otherwise.     Hatwell  v.  Black,  4S  111.  301. 
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Where  a  contract  for  the  sale  of  land  rests  in  parol,  it 
must  clearly  ap2>ear  that  the  contract  of  sale  has  been  made. 
Its  terms  must  be  clearly  proved,  and  it  must  appear  that 
they  have  been  relied  on  and  performed  by  the  party  seeking 
the  enforcement  of  the  contract,  in  order  to  entitle  him  to  a 
decree  for  specific  performance.     Gosse  v.  Jones^  73  111.  50S. 

A  court  of  equity,  when  called  on  to  decree  a  specific  per- 
formance of  an  alleged  parol  agreement,  is  asked  to  exercise 
an  extraordinary  jurisdiction.  The  court  must  be  well  satis- 
fied of  the  existence  and  character  of  the  agreement,  and  will 
always  look  to  the  substantial  justice  of  the  case.  It  must 
be  satisfied  that  any  resistance  to  the  completion  of  the  agree- 
ment alleged  and  proved,  would  operate  as  a  fraud  upon  the 
other  party.     Selton  v.  Shipp,  65  Mo.  297. 

The  act  relied  upon  as  a  part  of  performance,  must,  in 
itself,  furnish  evidence  of  the  identity  of  the  contract,  and  it 
is  not  enough  that  it  is  evidence  of  some  agreement,  but  it 
must  relate  to  and  be  equitable  evidence  of  the  particular 
agreement  charged  in  the  bill.  Wallace  v.  Rappleye,  103  111. 
229. 

Messrs.  Fifer  &  Phillips,  for  the  appellees : 
This  court  has  repeatedly  held,  that  where  a  father  gives 
land  to  his  son  by  parol,  and  the  son  moves  upon  the  land 
and  makes  thereon  valuable  improvements,  the  father  re- 
taining the  legal  title  in  himself,  the  contract  stands  upon 
the  same  basis  as  a  bargain  and  sale  for  a  valuable  consider- 
ation, and  equity  will  compel  a  conveyance  of  the  legal  title. 
Smith  V.  Yocum,  110  111.  142 ;  Warren  v.  Warren,  105  id.  568  ; 
McDowell  V.  Lucas,  97  id.  489 ;  Bohanan  v.  Bohanan,  96  id. 
591;  Langston  v.  Bates,  84  id.  524;  Kurtz  v.  Hibner,  55 
id.  514;  Bright  v.  Bright,  41  id.  97;  Ramsey  v.  Listen,  25 
id.  98. 
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Mr-  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  Statute  of  Frauds  was  not  sot  up  in  the  pleadings, 
which  was  necessary  to  be  done  in  order  to  avail  of  that 
statute. 

The  proofs  quite  well  establish  that  Lewis  M.  Dyke,  in 
August,  1873,  soon  after  he  became  twenty-one  years  of  age, 
married,  and  lived  with  his  parents  until  in  the  following 
spring,  when  he  moved  to  Blue  Mound,  and  went  to  farming 
on  his  own  account.  His  father,  Benjamin  Dyke,  and  his 
mother,  Sarah  Dyke,  were  living  on  a  rented  farm,  called 
the  "Davis  farm,"  and  seem  to  have  been  both  in  feeble 
health.  Benjamin  Dyke  proposed  to  his  son;  Lewis  M.,  that 
if  the  latter  would  come  back  to  the  Davis  farm,  they  would 
work  together,  and  as  soon  as  they  got  money  enough  they 
would  buy  a  farm,  and  it  should  be  Lewis*.  Lewis  Dyke 
thereupon  left  Blue  Mound,  where  he  had  been  about  one 
year,  and,  together  with  his  wife,  moved  back  to  the  Davis 
farm,  where  he  remained  with  his  father  and  moth^er  some 
four  years,  his  wife  doing  the  house-work,  and  he  working  on 
the  farm.  In  the  fall  of  1878,  Benjamin  Dyke  and  Daniel 
Irwin  purchased  the  two  hundred  acres  of  land  described  in 
the  bill,  taking  a  deed  to  theriiselves,  jointly.  The  purchase 
price  of  the  land  was  $7000,  of  which  each  was  to  pay  one- 
half-  They  made  a  cash  payment  of  $4000,  including  two 
assumed  incumbrances  of  $900,  and  gave  their  three  promis- 
sory notes,  of  $1000  each,  due  in  one,  two  and  three  years, 
respectively.  In  the  spring  of  1879,  Daniel  Irwin  and  Lewis 
Dyke  took  possession  by  moving  upon  the  land.  They  made 
a  division  of  the  land  between  them,  and  have,  from  that 
time  dowi\  to  the  present,  continued  to  occupy  and  cultivate 
the  lands  so  set  apart  between  them,  in  severalty.  Benjamin 
Dyke  remained  on  the  Davis  farm,  and  died  September  19, 
1880-  Of  the  purchase  money  which  remained  unpaid  at  the 
time  of  the  purchase,  Lewis  Dyke  has  paid  some  $1200,  a 
part  thereof  ($519)  having  been  paid  previous  to  the  death 
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of  Benjamin  Dyke,  and  by  the  decree  Lewis  Dyke  is  to  pay 
the  balance  of  $500  remaining  unpaid  on  the  last  of  the  three 
purchase  money  notes  given  by  Benjamin  Dyke  and  Daniel 
Irwin.  After  the  purchase  of  the  land,  Benjamin  Dyke  treated 
the  land  as  belonging  to  Lewis  Dyke,  often  saying  that  he 
bought  it  for  Lewis,  and  that  it  was  Lewis'  land.  Although 
it  does  appear  that  on  two  occasions  he  expressed  an  intima- 
tion that  he  might  not  let  Lewis  have  the  land,  this  is  of  little 
weight  against  the  greatly  preponderating  evidence  of  the  con- 
trary intention.  Lewis  Dyke  made  some  small  improvements 
upon  the  land,  putting  up  a  smoke-house  about  ten  feet  square, 
and  a  granary  about  five  by  ten  feet,  as  one  witness  says,  or 
as  he  says,  ten  by  sixteen  feet,  and  making  some  little  fence. 
On  two  or  three  occasions,  Benjamin  Dyke  spoke  of  Lewis 
having  four  years*  work  in  the  land,  thereby  recognizing  that 
the  purchase  of  the  land  was  for  Lewis  in  fulfillment  of  the 
agreement  to  buy  a  farm  for  the  latter,  and  under  which  he 
came  to  live  with  his  father  and  performed  the  services  he 
did  for  him.  It  may  be  said,  then,  that  it  was  on  the  faith 
of  the  agreement  that  he  should  have  the  land,  that  Lewis 
Dyke  rendered  the  services  which  he  did  for  his  father,  moved 
upon  and  lived  on  the  land,  making  some  improvements,  an^l 
paid  a  considerable  portion  of  the  purchase  money  which  his 
father  agreed  to  pay  for  the  land, — as  much  as  $1200  of  it. 
We  think  this  brings  the  case  within  the  rule  of  repeated 
decisions  of  this  court,  that  where  a  father  makes  a  verbal 
agreement  with  a  son  to  convey  to  him  a  tract  of  land  if  the 
latter  will  go  and  live  upon  the  same,  make  expenditures 
upon  and  improve  it,  and  this  is  done  in  reliance  upon  the 
promise,  a  court  of  equity  will  enforce  a  specific  performance 
of  the  agreement.  Bright  v.  Bright,  41  111.  97;  Kurtz  v. 
Hibner,  55  id.  514;  Langston  v.  Bates,  84  id.  524;  Bohanan 
V.  BoJuman,  96  id.  591;  McDowell  v.  Lucas,  97  id.  489; 
Warren  v.  Wan-en,  105  id.  568;  Smith  v.  Yociim,  110  id.  142. 

The  decree  will  be  affirmed.  y^  ^       » 

Decree  affirmed. 
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Mr.  Justice  Scott,  dissenting: 

Dissenting  as  I  do  from  the  opinion  of  the  majority  of  the 
court,  I  wish  to  state  my  views  of  the  case  at  some  length. 

The  case  was  before  this  court  at  a  former  term,  and  was 
reported  in  109  111.  52S.  A  statement  of  the  object  of  the 
bill  and  of  the  principal  facts  appears  in  the  opinion  then 
delivered.  The  former  decree  was  reversed  because  the  court 
granted  defendant  Lewis  M.  Dyke  affirmative  relief  on  his 
answer,  without  the  filing  of  a  cross-bill.  In  reference  to  the 
merits  of  the  case  it  was  then  said :  "As  the  decree  is  now 
to  be  reversed  for  another  cause,  the  sufficiency  of  the  evi- 
dence to  sustain  the  claim  of  ownership  put  forth  by  Lewis 
M.  Dyke  to  the  entire  one  hundred  acres  of  which  the  intes- 
tate in  his  lifetime  held  a  legal  title,  wiU  not  now  be  discussed 
farther  than  to  say  the  evidence  is  not  of  the  most  satisfac- 
tory character.  It  leaves  on  the  mind  very  grave  doubts,  if 
the  contract  between  the  father  and  son  was  as  it  is  alleged 
in  the  answer  to  be,  whether  it  could  have  been  enforced 
against  the  father  in  his  lifetime ;  and  if  it  could  not  have 
been  enforced  against  him,  it  certainly  could  not  be  enforced 
against  his  heirs  since  his  death.  The  daughter  ought  not 
to  be  divested  of  her  inheritance  except  upon  the  clearest 
and  most  satisfactory  evidence."  Since  then,  Lewis  Dyke 
has  filed  a  cross-bill,  in  which  is  set  forth  tlie  principal  fact 
contained  in  his  original  answer,  upon  which  he  expects  the 
relief  that  had  been  given  to  him  by  a  former  decree. 

It  seems  to  be  conceded  now,  as  it  was  on  the  former  hear- 
ing, the  verbal  partition  of  the  lands  was  fairly  made,  and  no 
objection  is  interposed  to  having  it  confirmed  as  was  done 
by  the  decree.  Some  complaint  is  now  urged,  as  was  done 
before,  to  the  decree  so  far  as  it  assumes  to  adjust  the  equities 
between  the  parties  in  interest  as  to  payments  made  and  to 
be  made.  It  will  not  be  necessary  now  to  consider  this  branch 
of  the  case.  The  principal  contention  now  is  as  to  whether 
partition  of  the  one  hundred  acres  of  which  Benjamin  Dyke 
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died  seized,  shall  be  made  between  his  son  and  daughter,  who 
constitute  his  only  heirs  at  law,  or  whether  Lewis  M.  Dyke 
shall  have  a  decree  on  his  cross-bill  for  a  deed  of  the  land  to 
himself,  from  the  defendants  to  his  bill. 

The  allegations  of  the  cross-bill  upon  which  Lewis  M.  Dyke 
claims  title  to  one-half  of  the  premises  which  are  sought  to 
be  partitioned  by  the  original  bill,  are,  that  although  Benja- 
min Dyke  held  the  legal  title  to  the  premises,  he  was  not  the 
real  and  equitable  owner,  but  held  such  title  in  trust  for  com- 
plainant in  the  cross-bill,  who,  it  is  averred,  is  the  real  and 
equitable  owner  of  an  undivided  one-half  interest  in  the  prem- 
ises described  in  the  original  bill ;  that  during  a  period  of 
more  than  five  years,  viz.,  from  January,  1875,  to  February, 
1879,  he  lived  at  the  house  of  Benjamin  Dyke,  and  duiing 
that  time  did  farm  work  and  had  the  care  and  control  of  his 
business,  and  also  employed  in  the  service  of  Benjamin  Dyke 
several  of  his  own  horses  and  a  large  amount  ot  farm  machin- 
ery, and  for  such  services  rendered  he  never  received  any 
pay ;  that  as  an  inducement  to  complainant  to  undertake  such 
services,  as  above  mentioned,  Benjamin  Dyke,  on  or  about 
the  first  day  of  December,  1874,  promised  and  agreed  with 
complainant  to  buy  a  farm  as  soon  as  he  was  able,  and  that 
complainant  should  have  it,  and  complainant  avers,  that,  re- 
lying upon  such  promise  and  agreement  of  Benjamin  Dyke, 
he  went  and  lived  with  him,  and  worked  for  him,  as  above  • 
stated,  and  for  no  other  consideration  or  reason  whatever, 
and  that  in  pursuance  of  such  agreement,  Benjamin  Dyke, 
about  the  first  day  of  January,  1879,  with  Daniel  Irwin,  one 
of  the  complainants  in  the  original  bill,  purchased  the  land 
sought  to  be  partitioned  by  the  original  bill,  and  that  the  deed 
was  made  to  them  jointly ;  that  as  soon  as  such  land  was 
purchased,  Benjamin  Dyke  placed  complainant  in  posses- 
sion of  his  share  of  the  land,  and  ever  since  which  time,  viz., 
February  24,  1879,  he  has  been  in  possession  and  occupancy 
of  the  same,  and  that  Benjamin  Dyke  treated  the  land  in 
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all  respects  as  belonging  to  and  as  the  property  of  complain- 
ant in  the  cross-bill,  though  for  some  reason  he  neglected  to 
make  a  deed  to  him.  It  is  also  alleged  in  the  cross-bill,  that 
Daniel  Irwin,  one  of  complainants  in  the  original  bill,  and 
Lewis  M.  Dyke,  soon  after  the  land  was  purchased,  made  a 
division  of  it,  and  since  then  Irwin  has  in  all  respects  recog- 
nized and  treated  complainant  as  the  owner ;  but,  obviously, 
what  Irwin  may  have  done  is  a  matter  of  no  consequence,  as 
he  himself  had  no  interest  in  tnat  part  of  the  land,  and  no 
unauthorized  acts  of  his  could  bar  his  wife's  rights,  whatever 
they  may  have  been.  It  is  also  alleged,  that  during  his  occu- 
pancy complainant  has  made  considerable  improvements  on 
the  land,  and  paid  notes  given  for  the  land  to  the  amount  of 
$1200,  making  such  payments  on  the  faith  of  the  agreement 
that  he  was  to  have  the  land,  as  above  set  forth.  The  prayer 
of  the  cross-bill  is,  that  the  agreement  alleged  to  have  been 
made  with  Benjamin  Dyke  be  declared  valid,  that  defendants 
in  the  cross-bill  may  be  bound  by  the  division  made  of  the 
land,  and  that  Daniel  Irwin  and  Narcissa  Irwin  be  required  to 
make  complainant  a  deed  for  that  part  of  the  land  claimed 
by  him  nnder  the  alleged  agreement  with  Benjamin  Dyke. 
Defendants  answering,  deny  many  of  the  principal  allegations 
of  the  cross-bill,  and  then  pray  for  the  same  advantage  of 
their  answer  as  if  they  had  demurred  to  the  cross-bill. 

The  utmost  complainant  in  the  cross-bill  can  insist  upon 
is,  that  the  facts  stated  in  his  bill  have  been  fully  and  satis- 
factorily proven,  and  the  question  naturally  arises,  are  they 
sufficient  in  law  to  authorize  the  decree.  This  court  reversed 
a  decree  in  Smith  v.  Brlthan,  98  111.  188,  principally  because 
the  facts  alleged  in  the  bill  were  not  sufficient  to  authorize 
the  relief  granted  fo  complainant.  The  doctrine  was  dis- 
tinctly declared  in  that  case,  the  decree  must  be  according 
to  the  allegations  of  the  bill  as  well  as  proofs,  and  unless  the 
bill  states  sufficient  facts  to  warrant  the  decree,  it  can  not 
stand.    Much  light  will  be  shed  on  the  subject  of  the  present 
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inquiry  by  ascertaining,  as  near  as  may  be,  the  character 
of  the  cross-bill.  It  can  hardly  be  said  it  is  a  bill  strictly 
for  the  specific  performance  of  any  contract  the  decedent, 
if  now  living,  would  be  bound  to  perform,  or  that  his  heirs, 
since  his  death,  are  obligated  to  perform.  It  is  a  signifi- 
cant fact  the  bill  contains  no  allegation  that  Benjamin  Dyke, 
by  any  contract,  verbal  or  written,  or  for  any  consideration, 
either  good  or  valuable,  ever  agreed  to  convey  the  land  in 
question  to  complainant  in  the  cross-bill.  It  would  be  a 
solecism  to  assume,  where  there  is  no  contract  of  any  kind 
founded  upon  a  good  or  valuable  consideration  for  a  convey- 
ance, there  could  be  a  decree  for  specific  performance.  In 
this  case  the  bill  does  not  assume  to  state  any  contract  for 
the  conveyance  of  the  land.  The  bill  proceeds  on  another 
theory.  It  is,  that  during  a  period  of  four  years,  viz.,  from 
January,  1S75,  to  February,  1879,  complainant  in  the  cross- 
bill lived  at  the  house  of  Benjamin  Dyke,  and  during  that 
time  did  farm  work  and  had  the  control  of  his  business,  and 
also  employed  in  such  service  some  of  his  own  teams  and 
his  farm  machinery,  and  for  such  services  rendered  he  never 
received  any  pay ;  that  as  an  inducement  to  complainant  to 
undertake  such  services,  Benjamin  Dyke,  on  or  about  the 
first  day  of  December,  1874,  promised  and  agreed  with  com- 
plainant to  buy  a  farm  as  soon  as  he  was  able,  and  that 
complainant  should  have  it.  Belying  on  such  promise,  com- 
plainant alleges  he  rendered  services  as  stated.  It  is  then 
alleged,  that  in  pursuance  of  such  agreement,  on  or  about  the 
first  day  of  January,  1879,  Benjamin  Dyke,  with  Daniel  Irwin, 
bought  the  land  sought  to  be  partitioned,  taking  the  deed  in 
the  names  of  Benjamin  Dyke  and  Daniel  Irwin,  and  that  im- 
mediately Benjamin  Dyke  placed  complainant  in  possession 
of  his  share  of  the  land,  and  thereafter  treated  the  land  as  in 
all  respects  belonging  to  complainant.  That  was  in  March, 
1879,  and  on  September  19,  1880,  Benjamin  Dyke  died  seized 
of  the  land  in  controversy.     The  agreement,  as  set  forth,  is 
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simply  that  Benjamin  Dyke,  more  than  six  years  before  his 
death,  promised  comphiinant  that  if  he  would  come  and  live 
with  him,  and  render  certain  services,  when  he  got  able  he 
\voald  buy  a  farm,  and  he  should  have  it.  AVhat  is  all  this 
more  than  a  mere  promise  by  the  father  to  make  his  son  a 
^'ift  when  he  should  feel  able  to  do  so  ?  The  utmost  that  can 
be  said  of  the  agreement,  as  set  forth  in  the  cross-bill,  is, 
that  the  father  promised  his  son,  when  he  got  able  to  do  so, 
to  buy  a  farm,  and  the  son  should  have  it.  That  is  a  prom- 
ise by  the  father  to  buy  a  farm  for  his  son  when  he  felt  able 
to  do  it,  and  nothing  more.  Certainly  no  one  would  insist 
such  a  contract  could  be  enforced  against  the  father  if  living, 
or  against  his  heirs  since  his  death.  But  it  is  said  it  was  in 
l)ur8uance  of  the  agreement  with  the  son  that  Benjamin  Dyke 
bought  the  land  sought  to  be  partitioned  among  his  heirs. 
It  must  not  be  forgotten  it  is  nowhere  alleged  in  the  bill 
that  Benjamin  Dyke,  either  before  or  after  he  purchased  the 
land,  ever  agreed  to  convey  it  to  complainant  in  the  cross- 
bill, and  although  he  lived  more  than  a  year  after  he  pur- 
chased the  land,  he  never  did  convey  it  to  his  son,  and  it  is 
not  alleged  that  he  ever  agreed  to  or  ever  talked  about  doing 
it.  This  view  of  the  case  is  strengthened  by  observing  it  is 
alleged  in  the  bill  that  all  the  services  complainant  rendered 
were  prior  to  the  time  Benjamin  Dyke  bought  the  land,  and 
yet  he  took  the  deed  in  his  own  name.  It  is  a  most  unrea- 
sonable assumption  that  if  Benjamin  Dyke  bought  this  land 
for  his  son  in  consideration  of  past  services,  he  would  take 
the  deed  in  his  own  name,  and  thereafter  retain  it,  without 
any  promise  whatever,  either  written  or  verbal,  to  convey  it 
to  his  son.  Even  if  the  evidence  could  be  considered,  which 
it  can  not,  as  aiding  the  allegations  of  the  bill,  it  will  be  seen  it 
makes  no  stronger  case  than  the  cross-bill  itself.  The  extent 
of  what  is  proven  is,  that  Benjamin  Dyke  often  said  he  in- 
tended the  land  for  his  son,  Lewis.  Of  course  that  is  simply 
the  expression  of  the  intention  to  bestow  a  bounty  upon  his 
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son,  and  it  certainly  would  not  be  claimed  by  any  one  that 
equity  would  compel  the  execution  of  such  an  intention,  no 
matter  how  many  equitable  considerations  there  might  be  in 
its  support.  It  may  be  that  afterwards  he  determined  not 
to  carry  out  the  intention  he  had  formed  to  bestow  upon  his 
son  a  bounty,  but  whether  he  did  or  not  is  a  matter  of  no 
consequence.  It  would  be  absurd  to  claim  that  what  the  de- 
cedent may  have  intended  was  binding  either  on  him  or  his 
heirs. 

The  pretence  Lewis  M.  Dyke  paid  a  sum  of  money  of  over 
$1200,  or  any  sum,  out  of  his  own  money,  on  the  indebted- 
ness of  his  father  contracted  for  the  land,  has  absolutely  noth- 
ing in  its  support.  Where  did  he  obtain  the  monej'  he  paid? 
It  is  alleged  in  the  cross-bill  that  complainant  had  worked  five 
years  for  his  father,  and  never  received  anything  for  such 
services.  Evidently  he  did  not  receive  the  money  from  that 
source, — that  is,  for  services  rendered  his  father.  Did  he 
have  or  receive  money  from  any  other  source?  It  is  not 
proved  that  he  did.  It  appears  he  was  married  in  a  few 
days  after  he  became  of  age,  and  that  he  farmed  one  year 
on  a  rented  farm  before  he  went  back  to  live  with  his  father. 
The  proof  is  he  made  nothing  during  the  year  he  farmed. 
There  is  no  pretence  or  claim  that  complainant  borrowed 
the  money  he  paid  on  the  indebtedness  of  his  father.  It  is 
therefore  plain,  from  the  evidence,  that  the  money  he  used 
in  making  the  payments  was  money  that  was  realized  from 
the  farm  products  raised  on  and  sold  from  his  father's  farm, 
and  was,  in  fact,  his  father's  money.  Nothing  can  be  plainer 
than  that  complainant  had  no  income  from  any  source  during 
the  time  he  worked  for  his  father,  and  for  the  services  he  ren- 
dered his  father  he  alleges  in  his  bill  he  received  nothing. 

I  am  of  opinion  the  decree  of  the  circuit  court  should  be 
reversed. 
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William  H.  Snyder. 

Filed  at  ML  Vernon  June  13, 1885. 

Accretions— a«  to  lands  bordering  upon  a  river — rule  of  adjustment 
as  between  adjacent  riparian  owners,  A  tract  of  land  bordering  upon  the 
Mississippi  river  was  divided  into  parcels,  some  of  wbich  subdivisions  or  lots 
extended  to  the  river  bank,  as  it  then  was.  These  lots  became  the  property 
of  various  persons.  Subsequently  there  were  accretions  along  the  river  front, 
and  in  adjusting  the  matter  of  such  accretions  among  the  several  adjacent 
riparian  owners,  it  was  held,  the  proper  mode  was,  to  measure  the  entire  river 
front  as  it  was  found  to  be  when  the  lots  were  laid  out,  and  note  the  aggre- 
gate number  of  feet  frontage,  as  well  as  that  of  each  lot;  then  measure  a  line 
drawn  as  nearly  as  may  be  with  the  middle  thread  of  so  much  of  the  stream 
as  lies  opposite  the  shore  line  so  measured;  then  divide  the  thread  line  into 
as  many  equal  parts  as  there  are  lineal  feet  in  the  shore  line,  giving  to  each 
proprietor  as  many  of  these  pai*t8  as  his  property  measures  feet  on  the  shore 
line;  and  then  complete  the  division  by  drawing  lines  between  the  points, 
designating  the  lot  or  parcel  belonging  to  each  proprietor  both  upon  the  shore 
and  river  lines. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Amob  Watts,  Judge,  presiding. 

Mr.  Edward  C.  Kehr,  pro  se: 

The  rule  for  the  division  of  accretions  is,  either- 
First — To  apportion  them  between  the  respective  riparifin 
owners  in  the  proportion  in  which  the  new  shore  line  bears 
to  the  old.  Deerfield  v.  Ames,  17  Pick.  41 ;  Jones  v.  JohnsoUy 
18  How.  150;  1  Blackf.  209;  Wonson  v.  Wonson,  14  Allen, 
71 ;  Batchelder  v.  Kenison,  51  N.  H.  496 ;  Railroad  Co,  v. 
Hannon,  37  N.  J.  L.  276.    Or,— 

Second — To  extend  the  side  lines  out  from  their  respective 
termini  on  the  old  shore,  at  right  angles  with  the  course  of 
the  river.  Knight  v.  Wilder,  2  Cush.  199;  Stone  v.  Boston 
S.  and  I.  Co.  14  Allen,  230 ;  Clark  v.  Cavipan,  19  Mich.  325 ; 
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Gas  Light  Co.  v.  Industrial  Works,  28  id.  122;  MlUer  v.  Hep- 
burn, 8  Bush,  326 ;  Wood  v.  Appal,  63  Pa.  St.  210 ;  Thornton 
V.  Grant,  10  E.  I.  477;  Ahorn  v.  Smith,  12  id.  355;  Man- 
chester  v.  Poi/i^  efc.  13  id.  355;   Gould  on  Waters,  sec.  162. 

If  either  of  these  rules  is  found  to  be  the  true  rule  of  law, 
then  the  circuit  court  erred  in  refusing  the  declarations  of 
law  asked  by  the  appellant,  and  the  judgment  below  is  erro- 
neous. The  appellant  contends  that  the  rule  secondly  stated 
is  the  one  applicable  to  this  case,  although  the  one  first  stated 
is  more  advantageous  to  him  in  this  instance.  Either  rule 
will  defeat  the  appellee. 

The  rule  claimed  by  the  appellee,  and  adopted  by  the  court 
below,  finds  no  support  whatever  in  the  law.  Though  often 
urged,  it  has  uniformly  been  rejected  by  the  courts.  "One 
common  principle  which  pervades  all  modes  of  division  is, 
that  no  regard  is  paid  to  the  direction  of  the  side  lines  be- 
tween contiguous  proprietors."  Note  to  Hagan  v.  Campbell, 
33  Am.  Dec.  280. 

Messrs.  Wilderman  &  Hamill,  for  the  appellee : 

The  plaintiff's  lot  being  bounded  on  the  Mississippi  river, 
his  title  extends  to  the  thread  or  middle  of  the  stream.  See 
Washingioi  Ice  Co.  v.  Shortall,  101  111.  46;  Warren  v.  TAom- 
asion,  75  Maine,'32t);  Luce  v.  Carley,  24  Wend.  451. 

The  thread  of  the  stream  is  the  middle  line  between  the 
shores,  irrespective  of  the  depth  of  the  channel  or  the  direc- 
tion of  the  current,  taking  it  in  the  natural  and  ordinary 
stage  of  the  water.  Warren  v.  Thomaston,  75  Maine,  329 ; 
McCuUough  v.  Wall,  4  Rich.  (S.  C.  L.)  68 ;  Trustees,  etc.  v. 
Dickenson,  9  Cush.  544;  Tyler  on  Boundaries,  75-77;  Deer- 
field  V.  Ames,  1*7  Pick.  41 ;  Angell  on  Water-courses,  (7th  ed.) 
sec.  10,  note  2. 

There  is  no  fixed  rule  for  the  division  of  alluvium  accrued 
to  uplands  bounded  upon  rivers,  among  the  proprietors  of  the 
adjoining  lots.      Wlnnislmmct  Co.  v.  Wyman,  14  Allen,  432. 
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The  rising  of  the  sand-bar  known  as  "Arsenal  Island,"  in 
the  river,  does  not  in  the  least  change  the  middle  line  of  the 
river,  but  that  line  must  be  surveyed  as  if  the  island  were 
under  water.  Missouri  v.  Kenttickij,  11  Wall.  395;  Tyler  on 
Boundaries,  76,  77 ;  Angell  on  Water-courses,  (Jth  ed.)  sec. 
44 ;  Boone  on  Real  Prop.  sec.  254 ;  People  v.  Canal  Apprais- 
ers, 13  Wend.  365. 

A  line  drawn  at  right  angles  to  the  thread  of  the  stream, — 
not  the  current  of  the  water, — from  the  river  end  of  the 
dividing  line  between  lots  233  and  232,  ou  the  upland,  shows 
appellant's  fence  to  be  on  appellee's  land. 

Mr.  Justice  Mule£t  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  ejectment,  brought  by  William  H. 
Snyder,  the  appellee,  against  Edward  C.  Kehr,  the  appellant, 
to  recover  a  triangular  piece  of  Jand  situate  on  the  eastern 
bank  of  the  Mississippi  river,  in  East  St.  Louis,  described  in 
the  declaration  as  "that  part  of  lot  233,  in  the  third  subdi- 
vision of  Cahokia  commons,  which  lies  west  of  the  right  of 
way  of  the  East  St.  Louis  and  Carondelet  railway,  and  ex- 
tends to  the  center  of  the  Mississippi  river. " 

The  third  subdivision  of  Cahokia  commons  was  laid  out 
and  platted  by  the  proper  authorities  in  1S60,  under  the  pro- 
visions of  the  act  of  1841,  (see  Laws  of  1841,  page  65,)  and 
constitutes  a  part  of  United  States  survey  No.  759.  The  west- 
em  tier  of  lots  of  this  subdivision  is  bounded  on  the  west  by 
the  Mississippi  river,  and  when  laid  off,  in  1860,  the  eastern 
bank  of  the  river  marked  their  shore  line.  Of  these  lots  ap- 
peUant  owns  No.  232,  and  appellee  No.  233,  the  latter  lying 
immediately  north  of  the  former,  and  both  fronting  the  rivei*. 
Since  they  were  laid  oflF,  in  1860,  a  large  body  of  land,  or 
accretions,  has  formed  in  front  of  said  third  subdivision  of 
Cahokia  commons,  so  that  the  shore  boundary  of  these  lots 
is  not  the  same  as  it  was  in  1860,  when  laid  out  and  platted. 
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The  strip  of  land  in  controversy  is  a  part  of  these  accretions, 
and  whether  it  belongs  to  the  plaintiff  or  to  the  defendant 
depends  entirely  upon  what  rule  is  to  be  adopted  in  making 
the  division  of  the  accretions.  If  the  line  dividing  the  lots 
of  plaintiff  and  defendant  as  originally  laid  off,  and  termin- 
ating on  the  shore  line  as  it  then  existed,  is  to  be  simply 
extended  through  the  accretions  to  the  center  of  the  river, 
without  any  change  of  direction  or  deflection  of  the  line,  it  is 
conceded  the  land  in  dispute  belongs  to  the  plaintiff,  but  not 
otherwise.  The  position  is  also  taken  in  appellee's  brief,  that 
"a  line  drawn  at  right  angles  to  the  thread  of  the  stream, — 
not  the  current  of  the  water, — from  the  river  end  of  the  divid- 
ing line  between  lots  233  and  232,  on  the  upland,  shows  a^)- 
pellant's  fence  to  be  on  appellee's  land, " — or,  in  other  words, 
that  the  land  belongs  to  the  plaintiff.  While  the  testimony 
does  not  distinguish  as  clearly  between  the  channel  or  cur- 
rent and  the  middle  thread*of  the  river  as  it  might,  yet  when 
the  whole  of  the  evidence  is  considered  we  do  not  think  it 
warrants  the  claim  of  appellee.  Treating  this  as  a  material 
question  in  the  case,  appellee  must  be  held  responsible  for 
the  consequences  if  it  has  been  left  in  doubt. 

As  to  what  is  the  proper  rule  for  the  division  of  accretions 
in  cases  of  this  kind,  is  a  subject  that  has  been  so  often  and 
ably  discussed  by  the  courts  of  last  resort  in  this  country, 
that  we  do  not  deem  it  necessary,  if,  indeed,  proi)er,  to  do 
anything  more  than  to  merely  state  the  proper  rule,  as  we 
understand  it,  and  refer  to  some  of  the  cases  in  which  a  full 
discussion  of  it  will  be  found. 

The  rule  as  stated  in  appellant's  third  proposition,  which 
the  court  refused  to  hold  as  law,  we  regard  as  substantially 
correct, — that  is  to  say,  "measure  the  entire  river  front  of 
survey  759  as  it  existed  in  1860,  when  the  third  subdivision 
of  Cahokia  commons  was  first  laid  out,"  and  note  the  aggre- 
gate number  of  feet  frontage,  as  well  as  that  of  each  parcel 
or  lot ;   then  measure  a  line  drawn  as  near  as  may  be  with 
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the  middle  thread  of  so  much  of  the  stream  as  .lies  opposite 
the  shore  line  so  measured*  Having  done  this,  divide  the 
thread  line  thus  measured  into  as  many  equal  parts  as  there 
are  lineal  feet  in  the  shore  line,  giving  to  each  proprietor  as 
many  of  these  parts  as  his  property  measures  feet  on  the 
shore  line ;  then  complete  the  division  by  drawing  lines  be- 
tween the  points,  designating  the  lot  or  parcel  belonging  to 
each  proprietor  both  upon  the  shore  and  river  lines.  This  rule 
seems  to  be  reasonable,  and  is  well  supported  by  authority 
Gray  v.  Deluce,  5  Cush.  9;  Thornton  v.  Grant,  10  R.  I.  477 
Aborn  v.  Smith,  12  id.  370;  Miller  v.  Hepburn,  8  Bush,  326 
Knight  v.  Wilder,  2  Cush.  199.  The  rule  adopted  by  the 
court  below  is  practically  without  authority  to  support  it. 
An  examination  of  the  cases  will  show  that  in  the  division  of 
accretions  the  side  lines  between  adjoining  riparian  owners 
are,  as  a  general  proposition,  wholly  disregarded.  Thus,  in 
Manchester  v.  Point  Street  Iron  Woiks,  13  R.  I.  355,  it  is  said : 
"One  common  principle  which  pervades  all  modes  of  division 
is,  that  no  regard  is  to  be  paid  to  the  direction  of  the  side 
lines  between  contiguous  proprietors."  (See,  also,  in  this  con- 
nection, note  to  Hagan  v.  Campbell,  33  Am.  Dec.  280.)  In 
Gould  on  Waters,  sec.  162,  it  is  said:  **In  all  cases  where 
practicable,  every  proprietor  is  entitled  to  a  frontage  of  the 
same  width  on  the  new  shore  as  on  the  old  shore,  and  at  low 
water  mark  as  well  as  high  water  mark,  iviihoiit  regard  to  the 
side  lines  of  the  upland,  unless  referred  to  as  guides  in  par- 
ticular grants,  or  established  as  boundaries  by  agreement  or 
conduct  of  the  co-terminous  proprietors,  or  the  acts  of  public 
authorities." 

There  may  be  special  circumstances  in  some  cases  requir- 
ing a  modification  of  the  rule  here  laid  down ;  but  as  between 
the  present  parties,  we  see  nothing  in  the  record  before  us 
to  take  the  case  out  of  the  operation  of  the  rule.  Indeed, 
there  may  be  special  circumstances,  as  between  some  of 
the  parties  owning  portions  of  this  river  front,  that  would 
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make  it  inequitable,  as  between  themselves,  to  enforce  tbo 
rule  as  here  stated.  But  that  is  no  reason,  assuming  such 
cases  to  exist,  as  is  intimated,  wby  the  general  rule  should 
not  be  applied  as  between  the  present  parties. 

The  judgment  of  the  circuit  court  will,  for  the  reasons  in- 
dicated, be  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Judgment  reversed. 


AsAHEL  Gaob 

V. 

John  Arndt. 
Filed  at  Ottawa  June  13,  2S85, 

A.WE Mj— transcript  of  record  filed  in  wrong  court.  Where  an  appeal 
\v:is  allowed  to  the  Appellate  Court  upon  condition  of  filing  a  bond  icithin  a 
given  time,  \rbich  was  done,  and  the  tmnscript  of  the  record  was  filed  in  this 
court,  and  there  was  no  joinder  in  error  or  appearance  by  the  other  party,  so 
that  the  cause  could  be  treated  as  a  writ  of  en*or,  there  being  no  appeal  for 
this  court  to  act  on,  the  case  was  stricken  from  the  docket. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Georoe  Gardner,  Judge,  presiding. 

Mr.  Augustus  N.  Gage,  for  the  appellant. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  original  bill  in  this  case  was  filed  by  John  Arndt, 
against  Asahel  Gage,  in  the  Superior  Court.  It  is  alleged  in 
an  amended  bill  filed  by  leave  of  court,  that  defendant  had 
two  tax  deeds  on  the  property  described  in  the  original  bill 
as  belonging  to  complainant,  each  of  which  deeds  it  is  prayed 
may  be  set  aside,  because  of  irregularities  mentioned  in  the 
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bill,  as  a  cloud  upon  the  title  of  the  property.  Defeiulant 
answered  the  bill,  and  denied  all  irregularities  charged,  and 
affirmed  the  validity  of  bis  tax  deeds.  On  the  trial  the  court 
found  a  certain  amount  was  due  to  defendant  for  costs  and 
taxes  by  him  expended  on  the  property,  and  decreed  that  on 
the  payment  of  the  sum  so  found  due  from  complainant  to 
defendant,  the  tax  deeds  be  set  aside  and  held  for  naught. 
Defendant  excepted  to  the  decision,  and  prayed  to  be  allowed 
an  appeal  to  the  "Appellate  Court  within  and  for  the  First 
District  of  this  State,"  which  was  granted  to  him  on  condition 
he  would  file  an  appeal  bond,  with  surety  to  be  approved  by 
the  court,  in  the  penal  sum  of  $250,  together  with  his  certi- 
ficate of  evidence,  in  thirty-five  days  from  the  date  of  the 
decree.  On  the  7th  day  of  January,  1S85,  which  was  within 
the  time  limited  by  the  order  of  the  court,  defendant  filed 
an  appeal  bond,  with  sureties,  in  which  it  is  recited  he  had 
prayed  an  appeal  to  the  Supreme  Court,  and  has  since  filed 
the  transcript  of  the  record  in  this  court. 

As  the  Superior  Court  never  granted  defendant  an  appeal  to 
the  Supreme  Court,  it  is  obvious  the  transcript  of  the  record 
has  been  inadvertently  filed  in  this  court  as  upon  an  appeal. 
Nor  has  there  been  any  joinder  in  error,  or  any  appearance 
by  complainant,  so  that  it  can  not  be  said  the  cause  is  pend- 
ing in  this  court  on  error.  There  is  no  appeal  here  for  this 
court  to  act  upon.  The  case  will  be  stricken  from  the  docket. 
Chicago^  Pekin  and  Southwestern  Railroad  Co.  v.  To^vn  of  Mar- 

seUUs,  104  111.  91. 

Stricken  from  docket 
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Filed  at  ML  Vemon  June  13, 1885, 

JaKRCESY— failure  of  constable  to  pay  over  money  collected  on  execution, 
A  constable  who  collects  money  on  an  execntion,  and  fails  to  pay  the  same 
to  the  party  entitled  thereto,  is  not  liable  to  indictment  and  conviction  for 
larceny  nnder  section  74  of  the  Criminal  Code,  bat  he  may  be  fined  under 
section  79. 

Writ  op  Error  to  the  Circuit  Court  of  Jackson  county ; 
the  Hon.  0.  A.  Harker,  Judge,  presiding. 

Messrs.  Allen  &  Harden,  for  the  plaintiff  in  error : 

The  indictment  was  under  section  74  of  the  Criminal  Code, 
which  presupposes  that  the  goods  must  have  been  "delivered" 
to  the  party  charged,  as  contradistinguished  from  a  "levy" 
or  a  "taking"  under  legal  process, — that  is,  they  must  have 
been  given  over  in  trust. 

The  case  here  falls  within  the  provisions  of  section  79  of 
the  Criminal  Code.  It  defines  the  offence  and  fixes  the  pun- 
ishment, thereby  excluding  all  other  punishments  for  this 
offence.  Gaddis  v,  Richland  County ^  92  111.  119;  Eldridge 
V.  Pierce,  90  id.  474. 

The  money  in  the  hands  of  the  officer  is  not  the  property 
of  the  plaintiff  in  execution  until  paid  over  to  him.  Zscliocke 
V.  People,  63  111.  127;   Lightner  v.  Steinagel,  33  id.  513. 

Mr.  Georoe  Hunt,  Attorney  General,  for  the  People : 
It  is  contended  that  the  indictment  should  have  been  found 
under  section  79  of  the  Criminal  Code,  and  not  under  sec- 
tion 74.  It  is  true  section  79  provides  for  the  punishment  of 
certain  offences  by  constables  and  other  officers,  but  not  for 
embezzlement.     The  o^ence  provided  for  in  section  79  is  a 
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failure  or  refusal  "to  pay  over  money  collected  by  him,  less 
his  proper  charges,  on  demand  by  the  person  entitled  to  re- 
ceive the  same."  This  oflFetice  is  only  a  misdemeanor.  The 
proof  may  clearly  establish  it,  and  yet  by  no  means  show  the 
crime  of  embezzlement. 

An  indictment  for  embezzlement  will  not  lie  for  the  offence 
named  in  section  79,  against  a  constable,  and  yet  a  consta- 
ble, as  such,  may  be  guilty  of  embezzlement.  Therefore  the 
provisions  of  this  section  do  not  preclude  the  right  to  punish 
such  ofiBcer  in  any  other  manner  than  as  therein  provided, 
and  the  indictment  could  not  properly  have  been  found  under 
section  79. 

The  indictment  sets  forth  the  fiduciary  character  of  the 
accused,  to- wit,  that  he  was  a  constable ;  that  as  such  he  did 
embezzle  and  convert  to  his  own  use  the  money,  goods  and 
chattels  of  another,  and  so  committed  larceny,  bringing  the 
case  within  the  rule  laid  down  in  Kihs  v.  People,  81  111.  599. 

The  statute  (section  74)  not  only  presupposes  the  goods 
must  have  been  delivered  to  the  party  charged,  but  says,  in 
terms,  "fraudulently  converts  to  his  own  use  the  money,  etc., 
delivered  to  him."  The  statute  does  not  say,  "delivered  to 
hina  by  the  owner  thereof,"  or  "by  the  person  entitled  to  the 
possession  thereof."  The  oflfence  is  the  fraudulent  conver- 
sion to  his  own  use  of  money  delivered  to  him  in  a  fiduciary 
capacity. 

The  payment  to  the  ofiBcer  discharged  the  debt  to  Ault- 
man.  Miller  &  Co.,  and  they  were  then  entitled  to  the  money, 
— the  identical  mofcey  received  by  him  for  them.  Any  other 
rule  would  render  it  impossible  for  an  oflScer  to  be  convicted 
of    larceny  for  an  embezzlement  of  the  money. 

But  the  conviction  may  be  sustained  under  section  80  of 
the  Criminal  Code.  There  can  be  no  dispute  here  that  a  con- 
stable comes  within  the  list  of  ofiBcers  enumerated  in  that 
section,  and  that  the  money  in  question  was  "in  possession 
of  such  oflBcer  by  virtue  of  his  oflSce." 
21—114  III. 
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Where  the  indorsement  was  indictment  for  robbery,  but  in 
the  allegations  it  was  a  good  indictment  for  larceny,  the  de- 
fendants  were  properly  required  to  plead.  CoUins  y.  People, 
39  111.  233. 

Messrs.  McElvain  &  Martin,  also  for  the  People  : 

It  will  be  observed  that  the  language  used  in  section  74  of 
the  Criminal  Code  is  comprehensive  in  its  scope,  and  includes 
all  who  may  embezzle. 

The  offences  punishable  under  section  79  are  not  those 
prompted  by  a  felonious  intent,  and  under  it  a  party  could 
be  justly  prosecuted  for  a  refusal  to  pay  over  moneys  collected 
by  him,  whether  he  converted  them  to  his  own  use,  or  em- 
bezzled them,  or  not. 

It  is  not  necessary  that  Aultman,  Miller  &  Co.  should  have 
an  absolute  title  or  right  to  the  specific  money  collected  by 
Stoker,  in  order  to  sustain  the  verdict  in  this  case.  A  gen- 
eral or  qualified  property  in  the  goods  stolen  or  embezzled, 
and  the  right  to  possession,  are  su£Bcient.  Moore  on  Crim. 
Law,  sec.  501,  and  authorities  cited;  Wharton  on  Crim.  Law, 
sec.  932;  Barnes  v.  People,  18  111.  52. 

The  general  property  in  the  money  collected  by  Stoker 
was  in  Aultman,  Miller  &  Co.,  the  judgment  creditor.  When 
goods  are  levied  upon,  for  the  purpose  of  sale,  by  a  constable, 
he  has  a  special  property  in  them,  the  judgment  debtor  re- 
taining a  general  property  in  them  until  their  lawful  sale  on 
execution,  when  the  judgment  creditor  acquires  a  general 
property  in  the  proceeds  of  the  sale,  whetbfer  he  receives  such 
proceeds  or  not.  Zeclioeke  v.  People,  62  111.  127;  2  Arch- 
bold's  Crim.  Pr.  and  PI.  368. 

It  matters  not  whether  Aultman,  Miller  &  Co.  ever  had 
this  money  in  possession  or  not.  Property  may  be  embezzled 
before  it  reaches  its  owner.  Wharton  on  Crim.  Law^  sees. 
1010,  1049. 
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Mr.  Justice  Craiq  delivered  the  opinion  of  tbe  Court : 

This  was  an  indictment  against  Edward  P.  Stoker,  in  the 
circuit  court  of  Jackson  county,  for  larceny,  under  section  74, 
chapter  38,  of  the  Revised  Statutes  of  1874,  which  declares : 
"Whoever  embezzles,  or  fraudulently  converts  to  his  own  use, 
or  secretes  with  intent  to  embezzle  or  fraudulently  to  convert 
to  his  own  use,  money,  goods  or  property  delivered  to  him 
which  may  be  the  subject  of  larceny,  or  any  part  thereof, 
shall  be  deemed  guilty  of  larceny."  On  a  trial  before  a  jury 
the  defendant  was  found  guilty,  and  his  term  of  imprison- 
ment was  fixed  at  one  year  in  the  penitentiary. 

The  facts  relied  upon  to  sustain  the  conviction  may  be 
stated  in  a  few  words.  In  1882  the  defendant,  Stoker,  was 
a  constable  in  Jackson  county.  Aultman,  Miller  &  Go.  ob- 
tained judgments  against  William  Spence,  Jr.,  upon  which 
executions  were  issued,  and  placed  in  the  hands  of  the  defend- 
ant, as  constable,  for  collection.  In  the  month  of  September 
of  that  year  the  defendant  collected  on  the  executions  $211.50, 
for  which  he  gave  his  receipt  as  constable.  The  money  col- 
lected the  defendant  failed  to  pay  over. 

Several  questions  have  been  discussed  in  the  argument, 
but  the  principal  point  in  the  case  is,  whether,  under  the 
facts,  the  defendant  was  liable  to  be  indicted  and  convicted 
under  section  74  of  the  Criminal  Code,  heretofore  set  out. 
It  will  be  observed  that  a  constable  is  not  mentioned  in  this 
section  of  the  statute.  It  will  also  be  found,  upon  an  exam- 
ination of  section  79  of  the  same  chapter  of  the  statute,  that 
said  section  in  express  terms  includes  constables.  It  is  as 
follows :  "If  any  attorney  at  law,  justice  of  the  peace,  con- 
stable, *  *  *  or  other  person  authorized  by  law  to  collect 
money,  shall  fail  or  refuse  to  pay  over  any  money  collected 
by  him,  less  his  proper  charges,  on  demand  by  the  person 
entitled  to  receive  the  same,  or  his  agent  duly  authorized,  he 
shall  be  fined, "  etc.     There  can  be  no  doubt  in  regard  to  the 
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fact  that  the  defendant  was  liable  to  be  prosecuted  and  con- 
victed under  this  section  of  the  statute.  He  was  a  constable, 
and  in  his  oflScial  capacity  as  such  he  collected  money,  and 
failed  to  pay  it  over.  His  case  falls  directly  within  the  terms 
of  this  section  of  the  statute.  It  is  true  that  the  word  "who- 
ever," used  in  section  74,  has  a  broad  and  comprehensive 
meaning ;  but  at  the  same  time,  it  is  unreasonable  to  believe 
that  the  legislature  intended  that  a  constable  should  be  pro- 
secuted under  both  sections  of  the  statute.  Under  section  74 
the  offence  consists  of  fraudulently  converting  to  his  own  use, 
etc.,  money  or  property  delivered  to  the  person  charged  with 
the  offence.  Here,  the  money  was  not  delivered  to  the  de- 
fendant, within  the  meaning  of  the  statute.  It  was  collected 
by  him,  in  his  official  capacity  as  constable,  upon  certain 
executions  which  came  into  his  hands  as  an  officer.  It  can 
not  be  said  that  Aultman,  Miller  &  Co.  delivered  the  defendant 
money,  nor  is  it  accurate  to  say  that  William  Spence,  the 
person  against  whom  defendant  held  the  executions,  delivered 
him  money.  If  the  defendant  under  the  executions  had  levied 
upon  property,  and  sold  and  converted  it  into  money,  as  a 
constable  is  required  to  do  under  the  statute,  it  would  not, 
under  such  a  state  of  facts,  be  correct  to  say  money  had  been 
delivered  to  him,  but,  on  the  other  hand,  the  proceeds  of  the 
sale  would  be  money  collected  by  him.  Nor  can  the  fact 
that  the  money  was  collected  without  a  levy  upon  property, 
make  any  difference.  It  was  still  money  collected  by  him. 
If  we  are  correct  in  this,  the  defendant  did  not  fall  within 
the  terms  of  section  74,  and  was  not  liable  under  that  pro- 
vision of  the  statute. 

The  judgment  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded. 

Jvdgment  reversed. 
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Thb  Union  Railway  and  Transit  Company 

V. 

Thomas  Eallaher,  Jr.,  Admr. 

Filed  at  ML  Vernon  June  13,  1885. 

1.  Negligence— ^tro  corporations  acting  together— token  the  servants 
of  one  to  be  regarded  as  also  the  servants  of  the  other.  In  an  action  to 
recoTer  for  the  death  of  the  plaintilTs  intestate,  occasioned,  as  was  alleged, 
by  the  wrongful  act  of  the  servants  of  the  defendant  company,  a  railway  and 
transit  company  engaged  in  transferring,  with  its  own  motive  power,  trains 
of  cars  over  the  St.  Louis  bridge  across  the  Mississippi  river,  it  appeared  this 
service  was  performed  under  a  private  arrangement  between  the  defendant 
company  and  another  corporation— the  bridge  company— for  a  compensation 
paid  by  the  latter  company,  the  two  companies  thus  acting  together  in  the 
transportation  of  passengers  over  the  bridge,  and  in  that  regard  there  was 
concert  of  action  between  them.  The  collector  of  fares  for  the  bridge  com- 
pany was  on  the  trains  crossing  the  bridge,  by  the  consent,  and  ceilainly  with 
the  Imowledge,  of  the  defendant  company,  and  it  permitted  that  servant  of 
the  bridge  company  to  control  the  movements  of  its  trains.  On  the  occasion 
in  question,  the  plaintiff's  intestate  was  a  passenger  on  one  of  defendant's 
tmins,  and  while  the  train  was  passing  over  one  of  the  approaches  to  the 
bridge  it  was  stopped  in  obedience  to  a  signal  given  by  the  collector  of  fares 
for  the  bridge  company,  and  by  his  direction  the  passenger  was  put  off  the 
train  upon  a  trestle,  from  which  he  fell  and  was  killed.  It  was  held,  as 
affecting  the  question  of  the  liability  of  the  defendant,  that  the  collector  of 
fares  for  the  bridge  company,  while  he  was  the  servant  of  that  company,  was 
to  be  considered,  for  the  time  being,  at  least,  and  while  so  engaged  on  the 
train,  as  the  servant  of  the  defendant  also. 

2.  Instbijction — amendment  by  erasure,  leaving  teords  still  legible. 
It  was  objected  that  in  erasing  a  sentence  from  an  instruction,  the  words 
were  still  legible.  The  matter  intended  to  be  stricken  out  was  of  no  import- 
ance whatever,  and  it  mattered  little  whether  the  jury  could  still  read  it  or 
not-  The  words  so  crossed  out  were  still  legible,  but  not  plainly  so,  and  it 
was  not  likely  any  jury  would  consider  them  after  they  had  been  erased  in 
that  manner.    There  was  nothing  in  the  objection. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county;  the  Hon.  George  W.  Wall,  Judge,  pre- 
siding. 
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Messrs.  6.  &  G.  A.  Eoerneb,  for  the  appellant. 
Mr.  Chasles  W.  Thomas,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  in  the  circuit  court  of  St.  Clair 
county,  by  Thomas  Kallaher,  Jr.,  administrator  of  the  estate 
of  Thomas  Kallaher,  Sr.,  deceased,  against  the  Union  Eail- 
way  and  Transit  Company,  to  recover  damages  resulting  to 
the  next  of  kin  on  account  of  the  death  of  the  intestate, 
which  it  is  averred  was  caused  by  the  wrongful  conduct  of 
defendant. 

It  is  averred  in  the  declaration  that  on  the  22d  day  of 
September,  1878,  defendant  was  operating  a  railroad  on  the 
Illinois  and  St.  Louis  bridge  and  its  approaches,  between 
the  Union  depot  in  St.  Louis  and  the  relay  depot  in  East 
St.  Louis,  and  that  defendant  was  a  common  carrier,  and 
carried  passengers  for  hire ;  that  the  intestate,  Thomas  Kal- 
laher, Sr.,  became  a  passenger  on  one  of  defendant's  trains, 
and  that  while  he  was  such  passenger,  defendant's  servants 
unlawfully  and  forcibly  ejected  him  from  such  train,  and 
compelled  him  to  leave  it,  in  the  night  time,  upon  the  ap- 
proach to  the  bridge,  at  a  place  where  the  train  was  upon  an 
open  piece  of  trestlework  elevated  a  great  distance  above  the 
ground,  and  where  it  was  dangerous  and  unsafe  for  a  man 
to  be  afoot,  and  where  there  was  no  regular  or  usual  stopping 
place  or  station  for  taking  on  or  putting  off  passengers,  and 
that  the  intestate,  without  any  fault  on  his  part,  while  en- 
deavoring to  escape  from  such  dangerous  place,  was  precipi- 
tated to  the  ground  and  instantly  killed.  The  declaration 
contains  the  usual  averments  as  to  the  next  of  kin,  and  the 
appointment  of  plaintiff  as  administrator  of  the  estate  of  the 
intestate,  and  that  whatever  damages  might  be  recovered 
could  be  distributed  under  the  provisions  of  the  statute.  Two 
amended  counts  were  added  to  the  declaration  by  leave  of 
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court,  in  which  it  was  more  definitely  stated  defendant's  ser- 
vants assaulted  the  deceased,  and  carelessly  and  negligently 
ejected  him  from  the  cars  in  the  night  time,  and  at  a  place 
on  its  railroad  where  there  is  open  and  unguarded  trestlework 
,  elevated  a  great  distance  above  the  ground.  To  the  declara- 
tion averring  the  facts  relied  on  to  show  a  cause  of  action, 
defendant  pleaded  not  guilty.  It  seems  the  case  was  three 
times  submitted  to  a  jury  for  trial.  On  the  last  trial  the 
jury  found  the  issues  for  plaintiff,  and  assessed  his  damages 
at  the  sum  of  $5000.  The  motion  made  for  a  new  trial  was 
overruled,  and  the  court  entered  judgment  on  the  verdict. 
That  judgment  was  afSrmed  in  the  Appellate  Court  for  the 
Fourth  District,  and  defendant  brings  the  case  to  this  court 
on  its  further  appeal. 

This  court  is  not  asked  to  pass  upon  the  facts  of  the  case 
any  further  than  to  find  whether  they  give  countenance  to 
the  instructions  complained  of.  With  that  view  the  testimony 
has  been  subjected  to  a  careful  examination.  Whether  the 
evidence  sustains  the  averments  of  the.  declaration,  is,  of 
course,  a  question. not  open  to  investigation  in  this  court. 
The  duty  and  responsibility  of  ascertaining  that  fact  are  de- 
volved by  law  upon  the  trial  and  Appellate  courts,  and  the 
judgment  of  the  latter  court  on  all  controverted  questions  of 
fact  is  made  conclusive  on  this  court. 

Only  two  instructions  were  given  for  plaintiff,  to  both  of 
which  defendant  has  saved  exceptions  in  the  usual  way.  It 
is  not  insisted  the  first  instruction  does  not  state  a  correct 
principle  of  law,  but  the  objection  taken  is,  there  is  not  a 
particle  of  evidence  deceased  exercised  ordinary  care  for  his 
personal  safety.  It  is  true,  as  counsel  contend,  the  record 
contains  little,  if  any,  direct  testimony  concerning  the  care 
the  intestate  observed;  but  it  must  be  remembered  the  acci- 
dent occurred  in  the  night  time,  and  at  a  point  where  it  was 
seen  by  only  a  few  persons.  All  the  facts  and  circumstances 
connected  with  the  casualty  were  proven  by  the  best  evidence 
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obtainable,  and  it  is  thought  there  was  enough  in  the  case  to 
warrant  the  court  in  giving  the  instruction,  as  was  done. 

As  respects  the  second  instruction  given  for  plaintiff,  it  is 
said  there  was  no  proof  the  -  servants  of  the  two  companies 
acted  together  in  the  transportation  of  passengers,  nor  was. 
there  any  evidence  the  bridge  company  exercised  any  author- 
ity, or  performed  duties  thereon,  with  the  knowledge  and 
permission  of  defendant.  It  is  thought  the  testimony  in  the 
record  proves  more  on  this  branch  of  the  case  than  the  objec- 
tion taken  seems  to  concede.  There  is  evidence  the  bridge 
company  employed  defendant,  and  paid  it  a  compensation 
for  taking  trains  over  the  bridge.  This,  of  course,  was  a  pri- 
vate arrangement  between  the  two  corporations.  In  that  way 
the  two  corporations, — defendant  corporation  and  the  bridge 
company, — acted  together  in  the  transportation  of  passengers 
over  the  bridge,  and  there  was  concert  of  action  between  them. 
But  more  than  this,  in  fact,  appears  from  the  testimony. 
The  special  business  of  defendant,  as  is  proven,  was  to  take 
with  its  own  motive  power  all  trains  arriving  at  and  departing 
from  St.  Louis,  over  the  bridge, — that  is,  from  the  relay  depot 
in  East  St.  Louis  to  the  Union  depot  in  St.  Louis,  and  from 
the  Union  depot  to  the  relay  depot.  It  is  further  proven  the 
collector  of  fares  for  the  bridge  company  was  on  the  train  by 
the  consent,  and  certainly  with  the  knowledge,  of  defendant, 
and  it  permitted  that  servant  of  the  bridge  company  to  con- 
trol the  movements  of  the  train.  It  appears  the  defendant 
stopped  the  train  in  obedience  to  the  signal  given  by  the  ser- 
vant of  the  bridge  company,  and  for  the  time  being,  at  least, 
and  while  so  engaged  on  the  train,  he  must  be  regarded  as 
the  servant  of  defendant,  also.  In  this  view  the  instruction 
states  the  law  with  suflScient  accuracy. 

The  modification  made  to  the  first  of  defendant's  instruc- 
tions by  adding  an  explanatory  sentence,  was  proper  enough 
to  be  made ;  but  complaint  is  made  of  the  action  of  the  court 
in  striking  out  the  last  sentence  of  the  instruction  in  such  a 
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manner  as  to  be  still  legible.  The  matter  stricken  out  in 
that  manner  was  of  no  importance  whatever,  and  it  matters 
little  whether  the  jury  could  still  read  it  or  not.  The  words 
BO  crossed  out  were  still  legible,  but  not  plainly  so,  and  it 
would  seem  that  no  jury  would  consider  them  after  they  had 
been  erased  in  that  manner.  The  objection  has  really  noth- 
ing in  its  support. 

Nor  was  there  any  error  in  the  action  of  the  court  in  cut- 
ting off  the  last  sentence  of  the  third  instruction  asked  by 
defendant.  It  did  not  state  a  correct  principle  of  law.  The 
credibility  of  the  several  witnesses  is  a  question  for  the  jury, 
concerning  which  it  is  not  the  province  of  the  court  to  express 
an  opinion. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Daniel  Powell 

V. 

Jane  Powell  et  aL 
Filed  at  Ottawa  June  13, 1885. 

•  1.  VfmrESS— competency — trirfotr,  on  behalf  of  herself  and  the  heirs— 
on  hill  to  establish  a  trust  in  favor  of  the  estate,  Ou  biU  filed  by  the  widow 
aod  heirs  of  a  deceased  person  to  establish  a  trust  alleged  to  have  existed 
in  favor  of  the  deceased  in  his  lifetime,  and  enforce  the  same  for  the  benefit 
of  herself  and  the  heirs,  the  widow  is  a  competent  witness  in  her  own  behalf, 
and  in  beluilf  of  the  heirs,  as  to  all  matters  affecting  the  transaction  of  which 
she  had  personal  knowledge. 

2.  Same — competency  of  defendant  in  suit  by  widow  and  heirs  to  estab- 
lish and  enforce  a  trust — husband  and  wife.  On  bill  by  the  widow  and 
heirs  of  a  deceased  person  to  establish  and  enforce  a  trust  in  real  estate,  the 
defendant  is  not  a  competent  witness  to  testify  in  his  own  behalf  to  anything 
but  matters  falling  within  the  exceptions  to  section  2,  chapter  51,  of  the  Re- 
Tised  Statutes  of  1874.  Under  these  exceptions,  where  witnesses  in  behalf  of 
the  complainants  have  testified  to  conversations,  admissions  or  transactions 
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of  Rnch  defendant,  he  is  competent  to  testify  as  to  the  same  oonTersations, 
admissions  or  transactions. 

3.  SAUB—trife  for  the  husband.  But  such  a  case  is  not  one  wherein  the 
wife  of  the  defendant  is  rendered  a  competent  witness,  by  the  statute,  to  tes- 
tify in  his  behalf.  There  was  no  element  of  agency  on  her  part  in  connection 
with  the  transaction. 

4.  Trvst— taking  title  to  hold  as  an  indemnity --xrhelher  a  trust.  A 
contract  was  made  for  the  purchase  of  a  lot  of  ground  for  $900,  $100  of  which 
was  to  be  paid  down,  and  eight,  notes  given  for  the  balance,  bearing  six  per 
cent  interest.  The  purchaser  being  unable  to  make  the  first  payment,  in- 
duced his  father  to  advance  the  same,  and  give  his  individual  notes  for  the 
balance,  and  the  contitict  for  the  deed  was  made  directly  to  the  father  as  a 
security  for  the  money  so  advanced,  and  to  indemnify  him  against  liability 
on  his  notes  for  the  remaining  purchase  money.  The  son  afterward  repaid 
his  father  the  sum  so  advanced,  went  into  possession  of  the  lot,  paid  the 
tixes,  and  made  valuable  improvements  thereon,  and  paid  the  interest  on 
the  notes.  It  was  held,  that  the  father  held  the  bond  for  the  deed  in  trust 
for  the  son. 

5.  Tender— in  chancery—on  bill  to  declare  and  enforce  a  trust.  Where 
the  object  of  a  bill  is  not  to  redeem  from  a  trust,  but  to  declare  and  enforce 
the  same,  the  defentlant  holding  the  title  to  land  in  trust  to  indemnify  him* 
self  from  liability  in  respect  to  the  purchase  money,  there  is  no  necessity  to 
allege  or  prove  a  tender.  It  is  sufficient  to  allege  a  readiness  and  willingness 
ou  the  part  of  the  complainant  to  pay  the  obligations  on  which  the  defendant 
is  liable. 

6.  Costs— tn  chancery — bill  to  enforce  trust.  A  party  who  holds  the 
evidence  of  title  to  a  lot  in  trust  for  the  real  owner,  as  a  security  against  the 
pinment  of  notes  given  by  him  for  the  purchase  money,  and  denies  the  trust 
aud  claims  to  have  bought  the  property  for  himself,  so  as  to  make  it  neces- 
sary to  file  a  bill  against  him  by  the  heirs  of  the  original  cestui  que  trust, 
can  not  complain  that  he  is  adjudged  to  pay  port  of  the  costs,  as  he  might 
properly  have  been  required  to  pay  all  the  costs. 

Appeal  from  the  Circuit  Couii;  of  Peoria  county ;  the  Hon. 
John  Burns,  Judge,  presiding. 

Mr.  Georgr  a.  Wilson,  and  Messrs.  Puterbauoh  &  Putkr- 
BAUOH,  for  the  appellant : 

Parol  evidence  to  establish  a  trust  is  not  regarded  with 
favor,  and  the  court  will  not  act  upon  it  if  it  be  not  strong 
and  irrefragable,  or  if  it  be  contradicted  by  other  testimony. 
Lantry  v.  Lantry,  61  111.  4G0;    Diven  v.  Blake,  44  id.  155; 
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Clarke  v.  Quackenbos,  27  id.  260 ;  Sliarp  v.  Smithemian,  85 
id.  154;  Hill  on  Trastees,  167,  and  cases  cited  in  notes. 

Jane  Powell,  the  widow  of  Martin  Powell,  was  not  a  com- 
petent witness.  Smith  v.  Long,  106  111.  485 ;  Insurance  Co, 
V.  Foster,  90  id.  121;  Mueller  v.  liebhan,  94  id.  142;  Pi/le  v. 
Oustatt,  92  id.  216. 

The  defendant  was  competent  to  testify  to  the  same  con- 
versations, etc.,  given  by  other  witnesses  against  him.  Penn 
V.  Ogleshy,  89  111.  113. 

Upon  the  case  made  oat  by  the  bill,  which  is,  in  effect,  one 
to  redeem,  the  complainants,  in  order  to  recover  costs,  must 
have  tendered  the  amount  due  before  commencing  suit.  Bar- 
nard V.  Cushman,  35  HI.  452. 

The  court  also  finds  in  the  decree  that  the  original  $100,  to 
secure  which  the  bond  was  made  out  in  the  name  of  the  de- 
fendant, has  not  been  paid.  If  this  is  so,  there  is  no  reason 
for  requiring  the  defendant  to  pay  costs  until  he  has  placed 
himself  in  the  wrong,  by  refusing  the  amount  due,  upon  a 
proper  tender  made. 

Mr.  Daniel  P.  Eaum,  Mr.  George  B.  Poster,  and  Messrs. 
Jack  &  Moore,  for  the  appellees : 

Jane  Powell  was  a  competent  witness,  as  section  5,  chapter 
51,  of  the  Bevised  Statutes,  has  no  application.  Sections  1 
and  5  of  that  act  did  away  with  the  common  law  rule  as  to 
the  competency  of  husband  and  wife  to  testify  as  to  transac- 
tions and  conversations  occurring  during  marriage.  Mueller 
V.  Rebhan,  94  111.  142. 

The  exclusion  of  husband  or  wife  as  a  witness  can  only  be 
in  a  case  where  one  or  the  other  is  a  party,  for  only  under  such 
circumstances  could  they  testify  for  or  against  each  other. 
The  fact  that  the  transaction  or  conversation  occurred  during 
marriage  does  not  alone  constitute  the  prohibition.  The  wife 
must  be  called  as  a  witness  for  or  against  her  husband.  Den- 
iston  V.  Hoagland,  67  111.  265 ;  Galbraith  v.  McLean,  84  id.  379, 
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Daniel  Powell  is  not,  however,  a  competent  witness,  except 
as  to  certain  admissions  or  conversations  to  which  some  of 
the  witnesses  testify  as  made  to  them  out  of  the  presence  of 
Martin  Powell,  (Rev.  Stat.  chap.  51,  sec.  2,)  and  he  being 
incompetent,  his  wife,  Margaret  Powell,  is  also  incompetent. 

The  transaction  shows  a  trust  or  security  to  Daniel  Powell 
for  the  money  by  him  advanced,  and  as  indemnity  against  his 
liability.  This  being  shown,  all  the  consequences  attached 
to  a  trust  or  mortgage  follow.  Once  a  mortgage  always  a 
mortgage.  llmseU  v.  Southard^  12  How.  139;  Cameron  v. 
Irwin,  5  Hill,  280 ;  liemsen  v.  Hay,  2  Edw.  Ch.  535 ;  Waters 
V.  Randall,  6  Mete.  484;  Willetts  v.  Burgess,  34  111.  494; 
Patterson  v.  Yeaton,  47  Maine,  308. 

The  awarding  of  costs  in  chancery  is  a  matter  of  discretion 
for  the  most  part.  Smith  v.  Cremer,  71  111.  185 ;  Knowles  v. 
Knotcles,  86  id.  1. 

The  fact  that  defendant  denied  the  right  to  the  relief  sought, 
and  claimed  the  land  to  be  his  absolutely,  dispensed  with  the 
tender  to  him  of  the  amount  which  was  his  due.  Hanna  v. 
Ratekin,  43  111.  462 ;  Simns  v.  Clark,  11  id.  137 ;  Tiuiyer  v. 
Meeker,  86  id.  470. 

A  court  of  equity  is  not  bound  by  any  fixed  rules  in  rela- 
tion to  the  tender  of  money.  When  it  would  appear,  from 
all  the  facts  proven,  that  a  tender  would  have  been  unavail- 
ing, and  would  not  have  prevented  costs,  a  tender  is  not 
necessary.  Webster  v.  French,  11  111.  254;  Ba^-nard  v.  Cush- 
man,  35  id.  451 ;  Dwen  v.  Blake,  44  id.  135. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  object  of  this  bill  is  to  declare  and  enforce  a  trust,  and 
to  that  end  to  enjoin,  etc.  The  substance  of  the  principal 
allegation  is  this :  Martin  Powell,  who  has  since  deceased, 
in  June,  1880,  entered  into  a  contract  with  Anna  M.  Dobbins 
for  the  purchase  of  a  lot  in  the  city  of  Peoria.     The  price  to 
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be  paid  was  $900,  of  which  $100  was  to  be  paid  down,  and 
promissory  notes  of  $100  each,  bearing  interest  at  the  rate 
of  six  per  cent  per  annum  from  date,  were  to  be  given  for 
the  payment  of  the  remaining  $800,  and  she  was  to  give  a 
title  bond,  obligating  herself  to  make  conveyance  upon  pay- 
ment of  these  promissory  notes.  Martin  was  unable  to  raise 
the  $100  with  which  to  make  the  first  payment,  and  his  finan- 
cial condition  was  very  low.  He  entered  into  a  contract  with 
his  father,  Daniel  Powell,  whereby  the  latter  agreed  to  ad- 
vance the  $100  payment,  execute  his  individual  notes  for  the 
deferred  payments,  and  take  the  title  bond  to  himself,  and 
hold  it  for  the  benefit  of  Martin,  and  until  Martin  should 
repay  him.  Daniel  advanced  the  $100,  which  Martin  ap- 
plied as  a  first  payment  on  the  property,  gave  his  individual 
notes  for  the  deferred  payments,  and  took  title  bond  to  him- 
self, as  provided  by  the  contract.  Soon  afterwards  Martin 
repaid  Daniel  the  $100,  and  entered  into  the  exclusive  pos- 
session of  the  property,  and  since  that  time  he  has  paid  the 
interest  on  the  notes  and  all  taxes  and  assessments  upon 
the  property.  He  has  erected  valuable  improvements  upon 
the  property,  a  part  of  which  he  has  occupied  as  a  saloon. 
Martin  died  intestate,  leaving  the  principal  upon  the  notes 
unpaid.  The  bill  avers  a  readiness  and  willingness  to  pay 
the  notes  and  accruing  interest,  and  charges  that  Daniel 
Powell  threatens  to  pay  off  the  notes  and  take  a  deed  to 
himself,  in  violation  of  his  trust.  The  answer  denies  the 
trust,  and  charges  that  the  purchase  was  by  Daniel  alone, 
Martin  acting  therein  merely  as  his  agent.  On  hearing,  the 
circuit  court  found  the  facts  in  accordance  with  the  allegations 
of  the  bill,  and  decreed  allowing  Daniel  to  make  payment  of 
the  promissory  notes  and  take  title  to  himself,  to  be  held  in 
trust  for  the  complainant  until  reimbursed  the  money  ad- 
vanced by  him. 

Some  question  arose  during  the  trial  as  to  the  competency 
of  witnesses.     It  is  quite  clear  that  Jane  Powell,  widow  of 
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Martin  Powell,  was  a  competent  witness.  She  was  not  called 
to  testify  in  behalf  of  Martin  Powell,  but  in  behalf  of  herself, 
as  his  widow,  and  the  other  complainants,  who  are  his  chil- 
dren and  heirs  at  law.  Even  at  common  law,  but  for  her 
interest  as  dowress  she  would  have  been  a  competent  witness 
in  behalf  of  the  children  and  heirs  at  law  as  to  all  matters 
coming  to  her  knowledge  through  sources  other  than  com- 
munications  of  her  husband.  (1  Greenleaf  on  Evidence,  sec. 
338 ;  laockwood  v.  Milh  et  al.  39  111.  602.)  The  first  section 
of  chapter  51,  of  the  Revised  Statutes  of  1874,  page  488, 
removes  the  disability  on  account  of  her  interest,  and  so  she 
was  a  competent  witness  as  to  all  matters  affecting  the  trans- 
action of  which  she  had  personal  knowledge.  Deniston  et  al. 
v.  llooglandy  67  111.  265 ;  Oalbraith  v.  McLain  et  al.  84  id. 
379;  Mueller  v.  liehlian,  94  id.  142.  The  cases  cited  by 
counsel  for  appellant,  Pyle  v.  Oiistatt,  92  111.  216,  Westchester 
Fire  Ins.  Co.  v.  Foster,  90  id.  121,  and  Smith  v.  Long,  106  id. 
485,  are  totally  unlike  the  present  case,  and  decide  nothing 
inconsistent  with  this  view  of  the  law. 

Daniel  Powell  is  directly  interested  in  the  event  of  the  suit, 
being  the  sole  defendant,  and  the  adverse  parties  sue  as  heirs 
at  law  of  the  deceased,  Martin  Powell,  and  he  is  hence  incom- 
petent to  testify  to  anything  but  matters  falling  within  the 
exceptions  to  section  2,  chapter  51,  of  the  Revised  Statutes 
of  1S74,  supra.  Under  those,  where  witnesses  on  behalf  of 
the  complainant  have  testified  to  conversations,  admissions 
or  transactions  of  his,  he  is  competent  to  testify  in  regard 
to  the  same  conversations,  admissions  or  transactions.  The 
case  is  not  one  wherein  his  wife,  Bridget,  is  rendered  a  com- 
petent witness  by  the  statute  to  testify  in  his  behalf,  and  her 
evidence,  therefore,  can  not  be  considered.  The  probfs  clearly 
show  that  she  did  not  act  as  the  agent  of  her  husband  in  this 
transaction. 

Considering  the  evidence  that  we  deem  competent,  alone, 
it  is  impossible  to  say  that  we  are  satisfied  the  circuit  couH 


Powell  t\  Powell  et  aL  335 

Opinion  of  the  Court. 

orred  in  rendering  the  decree.  Anna  M.  Dobbins  resided  in 
Chicago  when  the  trade  was  made,  and  she  contracted  through 
her  agent,  H.  C.  Bestor,  of  Peoria.  There  is  not  the  slightest 
reason  apparent  for  discrediting  his  testimony  in  any  respect. 
He  has  no  interest  in  the  suit,  and  no  apparent  motive  for 
caring  as  to  the  result.  He  is  intelligent,  and.  has  a  clear 
recollection  of  the  transaction.  He  shows  that  the  purchase 
was  by  Martin  Powell  for  himself,  and  that  Daniel  Powell  was 
only  a  trustee.  He  is  sustained  by  other  witnesses,  and  by 
circumstances, — such  as,  the  making  of  contracts  by  Martin 
in  his  own  name,  for  the  improvement  of  the  property,  and 
the  working  of  Daniel  Powell,  in  making  the  improvements, 
as  a  common  laborer,  for  Martin,  and  his  receiving  wages  as 
such.  Jane  PowelFs  evidence  is  also  direct,  positive  and  full 
to  the  fact  that  the  property  was  purchased  by  Martin  for 
himself,  and  that  Daniel  took  the  title  bond  in  trust ;  but  we 
place  less  reliance  on  her  evidence  on  account  of  her  interest 
in  the  result  of  the  suit. 

There  is  much  evidence  directly  contradictory  of  that  on 
behalf  of  the  complainant,  some  of  which  can  be  reconciled 
with  it,  and  a  considerable  amount  that  can  not  be.  Some 
witnesses  who  testify  to  declarations  of  Martin  to  the  effect 
he  admitted  that  the  property  belonged  to  Daniel,  testify, 
doubtless,  very  candidly  and  very  truthfully ;  and  yet  their 
evidence,  when  construed  in  the  light  of  the  surrounding  cir- 
cumstances, makes  very  little  in  favor  of  the  defendant. 

The  motive  for  having  the  contract  in  the  name  of  Daniel, 
and  the  bond  executed  to  liira,  was  to  afford  Daniel  a  certain 
and  ample  security  for  all  advances  to  be  made  and  all  lia- 
bilities to  be  incurred  by  him.  As  between  them,  the  owner- 
ship was  to  be  in  Daniel  until  he  was  reimbursed  by  Martin. 
Legally  the  title  was  in  Daniel ;  equitably  it  was  in  Martin, — 
and  this  they  evidently  well  understood.  It  is  quite  apparent 
from  the  evidence,  that  when  Martin  was  trying  to  obtain 
credit,  and  wished  to  magnify  his  ability  to  pay,  he  ignored  his 
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father's  legal  rights,  and  assumed  that  his  equity  embraced 
every  title  and  claim  to  the  property ;  and  when  he  was  threat- 
ened with  suits  of  creditors  whom  he  wished  to  put  oflf,  he 
assumed  that  his  father's  legal  rights  embraced  everything 
of  value  in  the  title  to  the  property.  In  neither  contingency 
was  his  language  wholly  and  unqualifiedly  true.  The  con- 
tract, literally,  was  with  Daniel,  and  Martin  was  not  at  all 
times  as  particular  as  entire  truth  required  to  disclose  the 
trust  in  his  favor. 

We  are  not  inclined  to  give  much  weight  to  some  of  the 
testimony  of  the  brothers  of  Martin.  They  testify,  quite  evi- 
dently, under  deep  feelings  of  prejudice.  It  will  subserve  no 
useful  end  to  recapitulate  and  comment  upon  the  evidence 
of  each  witness.  We  are  content  that  after  having  carefully 
and  dispassionately  considered  all  the  evidence,  we  are  unable 
to  say  that  the  decree  below  is  clearly  wrong. 

The  bill  is  not  one  to  redeem,  but  one  to  declare  and  enforce 
a  trust,  and  there  was,  therefore,  no  necessity  to  allege  or 
prove  a  tender.  The  defendant  having  denied  his  trust,  im- 
posed upon  complainants  the  necessity  of  filing  the  bill,  and 
he  might,  therefore,  very  properly  have  been  taxed  with  all 
the  costs.  His  complaint  that  he  was  taxed  with  part  of  the 
costs,  is  not  reasonable. 

No  sufficient  cause  is  perceived  for  disturbing  the  decree 

below.     It  is  therefore  aflBrmed. 

Decree  affirmed^ 
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STllaboB.    Statement  of  the  case. 


The  Peoria  and  Pekin  Union  Railway  Company 

V. 

Warren  R.  Buckley  et  ak 
Filed  at  Ottawa  Jwie  13, 1885, 

1.  Wabehouseuan — delivery  to  wrong  person— Uahility  to  the  owner, 
^Where  a  warehouseman  receives  grain,  he  will  be  liable  to  the  party  storing 
the  same  if  he  delivers  it  to  any  other  person  without  authority  from  the 
owner,  unless  the  latter  has  done  some  act  or  acts  to  estop  him  from  denying 
pe/mission  to  make  such  delivery. 

2.  Same — delivery  of  grain  on  a  eampler^s  ticket — whether  a  protection 
to  the  warehouseman.  It  is  the  usual  custom  on  the  board  of  trade  in  Peoria, 
when  grain  has  been  consigned  to  a  dealer,  and  the  railroad  cars  in  which  it 
was  shipped  remain  upon  the  track,  to  cauRe  the  grain  to  be  sampled  by  a 
person  appointed  by  the  board- of  trade  for  that  purpose,  the  sampler  givinp^ 
to  the  consignee  a  ticket  stating  the  kind  and  .grade  of  the  grain  inspected, 
and  the  consignee  named,  with  a  sample  of  the  grain.  It  appeared  also  to 
have  been  the  custom,  when  a  sale  was  made  on  the  board,  for  the  seller  to 
mark  on  the  sampler's  ticket,  the  name  of  the  purchaser,  and  the  price,  and 
^ve  the  same  to  the  purchaser,  with  an  order,  either  verbal  or  written,  to 
deliver  the  grain  sold  at  such  place  as  the  buyer  may  designate.  It  was  held, 
that  a  warehouseman,  to  whom  a  shipment  of  gittin  had  been  delivered  on 
the  order  of  one  who  had  purchased  under  the  conditions  mentioned,  was 
not  authorized  to  deliver  the  grain  to  such  purchaser  merely  upon  the  pre- 
sentation of  the  sampler's  ticket  with  the  name  of  the  purchaser  and  the  price 
marked  thereon,  without  any  order  from  the  seller.  The  sampler's  ticket 
was  not  a  warehouse  receipt,  in  the  sense  that  term  is  used  in  the  statute. 

3.  SaiiE  fob  cask— whether  complete  before  actual  payment— payment 
by  check.  Where  a  contract  is  made  for  the  sale  of  grain  at  a  warehoilse,  for 
cash,  the  purchaser  will  not  be  entitled  to  possession  before  payment  of  the 
price;  and  a  check  given  by  him  on  a  bank  for  the  price,  which  is  dishonored. 
is  no  payment,  and  he  acquires  no  title  to  the  grain  by  giving  such  worthless 
check. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Peoria 
county ;  the  Hon.  N.  M.  Laws,  Judge,  presiding. 

This  suit  was  brought  in  the  circuit  court  of  Peoria  county, 
by  Warren  R.  Buckley  and  Thomas  J.  Pursley,  composing  the 
22— lU  luu. 
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firm  of  Buckley,  Pursley  &  Co.,  against  the  Peoria  and  Pekin 
Union  Bailway  Company.  The  declaration  is  in  the  usual 
form  in  trover,  to  which  the  plea  of  not  guilty  was  filed.  On 
the  trial  hefore  the  court  without  the  intervention  of  a  jury, 
the  court  found  the  issues  for  plaintiffs,  and  assessed  their 
damages  at  the  sum  of  $473.46.  The  motion  made  for  a  new 
trial  was  overruled,  and  the  court  rendered  judgment  on  its 
finding,  against  the  defendant,  for  the  sum  found  to  be  due 
plaintiffs.  That  judgment  was  affirmed  in  the  Appellate  Court 
for  the  Second  District,  and  a  majority  of  the  judges  of  that 
court  having  made  the  necessary  certificate  to  enable  it  to 
do  so,  defendant  brings  the  case  to  this  court  on  its  further 
appeal. 

Messrs.  Stevens,  Lee  <b  Hobton,  for  the  appellant : 

The  very  appropriation  of  the  grain  is  equivalent  to  deliv- 
ery by  the  vendor,  and  the  assent  of  the  vendee  to  take  the 
specific  chattel  and  pay  the  price,  is  equivalent  to  his  accept- 
ing possession.  The  effect  of  the  contract,  therefore,  is  to  vest 
the  property  in  the  bargainee.     Benjamin  on  Sales,  sec.  315. 

The  reason  the  cash  was  not  demanded  was  that  the  quan- 
tity had  to  be  ascertained  by  weighing.  Where  anything 
remains  to  be  done  to  complete  the  contract,  such  as  ascer- 
taining the  quantity,  or  the  delivery  of  possession,  the  title^ 
does  not  pass  till  the  contract  is  thus  completed,  while  the 
title  may  pass  where  the  contract  is  completed,  although 
something  may  remain  to  be  done  under  the  contract  in 
order  to  ascertain  the  amount  to  be  paid  by  the  purchaser. 
In  such  case,  if  the  possession  is  delivered  under  the  con- 
tract, and  such  is  the  intention  of  the  parties,  the  title  may 
pass,  although  the  quantity  is  subsequently  to  be  ascertained. 
O'Keefe  v.  Kellogg,  15  111.  347;  KoJd  v.  Lindley,  39  id.  199; 
Foster  v.  Ropes,  111  Mass.  10. 

If  goods  sold  are  clearly  identified,  tbea,  although  it  may 
be  necessary  to  aumbery  weigh  or  measure  them,  in  order  to 
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ascertain  what  would  be  the  price  of  the  whole  at  a  rate 
agreed  upon  between  the  parties,  title  will  pass.  Crofoot  v. 
Bennett,  2  Comst.  258 ;  Grooit  v.  Gite,  51  N.  Y.  431 ;  Bradley 
y.  Wheeler,  44  id.  495. 

The  elevator  company,  acting  in  good  faith,  had  delivered 
the  grain  to  the  purchaser,  who  had  the  indicia  of  owner- 
ship, and  though  appellees  might  have  retaken  the  grain  from 
Patterson,  they  could  not  prejudice  the  rights  of  appellant. 
Railway  Co.  v.  Kerr,  49  111.  458 ;  Young  v.  Bradley,  68  id; 
553 ;  Railway  Co.  v.  Phillips,  60  id.  190 ;  Van  Duzor  v.  Allen, 
90  id.  499. 

Messrs.  Putbrbauoh  &  Putebbaugh,  for  the  appellees : 
The  sale  being  for  cash,  the  contract  was  not  completed 
until  the  money  was  paid ;  and  an  attempted  payment  by  a 
check,  which  is  dishonored,  is  no  payment,  and  if  it  is  given 
for  grain  sold  for  cash,  and  delivered  on  such  check,  the  grain 
may  at  once  be  reclaimed  by  the  seller.  Canadian  Bank  v. 
McCrea,  106  111.  281 ;  King  v.  Strmg,  35  id.  9 ;  Matthews  v. 
Cowan,  id.  341. 

The  delivery  of  the  sampler's  tickets  to  Patterson  did  not 
complete  the  sale,  or  the  delivery  of  the  property ;  nor  did 
they  vest  the  title  in  him  until  there  was  an  actual  delivery. 

Mr.  JusTicB  SooTT  delivered  the  opinion  of  the  Court : 

On  the  trial  of  this  case  defendant  submitted  numerous 
propositions  to  be  held  as  law  applicable  to  the  case,  most  of 
which  were  refused,  and  on  that  decision  of  the  court  the  ques-^ 
tions  of  law  discussed  arise.  In  order  to  determine  whether 
the  rulings  of  the  court  on  the  propositions  submitted  were 
erroneous  or  not,  it  will  be  necessary  to  ascertain  the  prin- 
cipal facts,  and  in  doing  so  it  will  be  understood  that  all  the 
facts  the  evidence  tends  to  establish,  were  found,  by  the  trial 
and  Appellate  courts,  in  favor  of  plaintiffs. 
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It  appears  that  defendant  is  a  warehouseman,  and  has  an 
elevator  on  its  line  of  railroad,  situated  in  the  city  of  Peoria, 
and  known  as  "Elevator  A."  On  the  26th  day  of  October, 
1883,  plaintiffs,  who  were  grain  dealers  at  Peoria,  received 
car  No.  12,977,  consigned  to  them,  containing  oats,  and  on 
the  next  day  they  received  car  No.  2397,  also  containing  oats. 
It  is  proven  it  was  the  usual  custom,  and  one  most  generally 
observed  by  dealers  on  the  board  of  trade  in  Peoria,  when 
grain  is  consigned  to  a  dealer,  and  the  cars  stand  on  the 
track,  to  cause  it  to  be  sampled  by  a  person  appointed  by 
the  board  of  trade  for  that  purpose.  The  sampler  gives  a 
ticket  stating  the  kind  and  grade  of  the  grain  inspected,  and 
the  consignees  named,  and  posts  one  of  these  tickets  in  the 
car,  and  gives  the  other  to  the  consignee  with  a  sample  of 
the  grain.  That  was  done  in  this  case.  There  i&  evidence 
tending  to  show  it  was  the  custom  among  dealers  on  the 
board  of  trade,  (as  plaintiffs  were,)  when  a  sale  is  made  on 
the  board,  for  the  seller  to  mark  on  these  tickets  the  name  of 
the  person  to  whom  the  grain  may  be  sold,  and  the  price  at 
which  it  is  sold,  and  give  the  same  to  the  purchaser,  with 
an  order,  either  verbal  or  written,  to  deliver  the  grain  sold 
at  such  place  as  the  buyer  may  designate.  In  this  case  the 
grain  in  controversy  was  sold  by  plaintiffs  on  the  board  of 
trade  to  a  fellow  member  of  that  board,  by  the  name  of  Pat- 
terson. The  inspection  tickets  were  delivered  to  Patterson  at 
the  time  plaintiffs  sold  him  the  oats.  On  the  tickets  plaintiffs 
wrote  the  price  in  figures  at  which  the  oats  were  sold,  and 
marked  thereon  the  letter  "A, "  which  indicated  the  elevator 
at  which  Patterson  wished  to  have  the  oats  delivered  or  sent. 
The  oats  were  sent  to  defendant's  elevator  by  directions  of 
plaintiffs,  and  were  there  unloaded.  As  respects  these  facts 
there  seems  to  be  no  disagreement  between  the  parties.  The 
oats  were  sold  to  Patterson,  and  his  check  taken  for  the 
amount  to  be  paid.    On  presentation  to  the  bank,  on  the  next 
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morning  after  it  was  drawn,  the  check  was  not  paid,  as  the 
drawer  bad  no  money  in  the  bank.  In  the  meantime  the 
oats  had  been  shipped  away,  by  the  order  and  on  account  of 
Patterson,  by  defendant,  under  the  directions  of  Patterson, 
and  the  question  presented  is,  whether  defendant  had  any 
rightful  authority  to  ship  the  oats  on  the  order  of  Patterson. 
Plaintiffs  admit  they  directed  the  railroad  company  to  deliver 
the  oats  at  the  elevator  of  defendant,  but  they  deny  most  posi- 
tively they  ever  gave  defendant  any  authority,  either  verbal  or 
written,  to  deliver  the  oats,  or  any  part  of  them,  to  Patterson. 
The  only  proof  made  by  defendant,  as  respects  any  order  from 
plaintiffs  to  deliver  the-oats  to  Patterson,  was  the  presentation 
of  the  inspection  tickets  by  Patterson,  with  the  price  marked 
thereon,  and  the  letter  "A,"  which  indicated  the  oats  were  to 
be  delivered  at  defendant's  elevator  for  the  consignee ;  but 
the  tickets,  although  in  the  hands  of  Patterson,  contain  no 
order  to  defendant  to  deliver  the  oats  to  him.  The  tickets 
were  delivered  to  Patterson,  as  was  the  usual  custom  on  the 
board  of  trade,  as  evidence  of  the  price  at  which  the  grain 
was  sold  to  him,  and  nothing  more.  It  was  to  be  a  cash 
sale,  and  plaintiffs  were  xinder  no  obligation  to  direct  defend- 
ant to  deliver  the  oats  to  Patterson  until  the  same  were  paid 
for.  The  giving  of  a  check  is  no  actual  payment  unless  it  is 
afterwards  paid.  In  this  case  the  check  given  by  Patterson, 
as  has  been  seen,  was  not  paid,  and  on  learning  that  fact, 
plaintiffs  immediately  demanded  the  oats  of  defendant,  and 
which  they  did  not  and  could  not  deliver,  for  the  reason  they 
had  before  that  time  shipped  the  oats  on  the  order  of  Pat- 
terson. It  was  a  controverted  question  of  fact,  at  the  trial, 
whether  defendant  had  any  authority,  verbal  or  written,  from 
plaintiffs,  to  deliver  the  oats  to  Patterson,  and  as  it  must  have 
been  found  against  defendant  in  the  lower  court,  which  had 
the  exclusive  authority  by  law  to  determine  such  questions,  it 
is  not  open  for  investigation  in  thid  court.  On  the  hypothe- 
sis defendant  had  no  prior  authority  from  plaintiffs  to  deliver 
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the  grain  to  Patterson,  the  law  is,  it  ie  refiponsible  for  it 
to  plaintiffs. 

The  court,  at  the  instance  of  defendant,  held  the  law  to  be, 
^that  if  Buckley  &  Co.  clothed  Patterson  with  evidence  of  the 
ownership  of  the  grain  in  controversy,  or  held  him  out  as  the 
owner  of  it,  or  allowed  him  to  appear  as  the  owner  of  the  grain, 
with  full  power  of  disposition,  and  the  elevator  company  was 
innocently  led  into  dealing  with  him  on  the  strength  of  his 
apparent  ownership  or  authority,  it  will  be  protected  in  so 
doing,  and  Buckley  &  Co.  can  not  now  recover  of  said  elevator 
company  the  value  of  said  grain. "  Evidently  the  court  found 
the  facts  did  not  bring  the  case  within  the  operation  of  the 
principle  embodied  in  this  proposition,  which  states  the  law 
quite  as  favorably  for  defendant  as  it  could  ask  to  have  it 
expressed.  The  propositions  refused  contain  little  more  than 
the  one  held  to  be  law,  although  expressed  in  somewhat  differ- 
ent language.  In  view  of  the  fact  the  court  must  have  found 
defendant  had  no  suflBcient  authority  to  deliver  the  grain  it 
had  received  as  the  property  of  plaintiffs,  to  Patterson,  there 
was  certainly  no  error  in  law  in  refusing  to  hold  as  the  court 
was  asked  to  do  in  the  several  other  propositions  submitted. 
Unless  defendant  had  permission  from  plaintiffs,  expressed 
in  some  form,  either  verbal  or  written,  or  implied  by  their 
acts,  or  were  estopped  by  some  act  or  acts  done  to  deny  such 
permission  was  given,  the  shipping  of  the  grain  by  the  direc- 
tion of  Patterson,  and  on  his  account,  was  clearly  wrongful, 
and  the  law  would  require  the  warehouseman  to  account  for  it 
to  the  consignee  for  whom  it  received  it  in  the  first  instance. 
The  slips  delivered  to  plaintiffs  were  not  warehouse  receipts, 
in  the  sense  those  terms  are  used  in  the  statute.  No  ware- 
house receipts  were  issued  when  the  grain  was  received.  As 
the  grain  was  received  for  plaintiffs,  common  prudence  would 
ha^e  required  defendant  to  obtain  specific  directions  to  that 
effect  from  the  storers  before  shipping  the  grain  on  the  order 
of  Patterson.     This  it  failed  or  neglected  to  do,  and  the  loes 
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must  fall  upon  the  wareholiseiaana.  Unleds  suoli  preeautions 
are  observed,  it  is  obvious  there  would  be  no  safety  for  the 
4^torer8  of  such  commodities. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


114    S48| 

Catharine  Ebbhau  ^®  ^^' 

f. 
Solomon  Mueller. 

Filed  at  Mt.  Venum  June  13,  2885, 

1.  Probate  op  wilii — unthin  tphat  time  allotced.  There  is  no  statute 
•CT  law  in  thin  State  limiting  the  time  of  probating  a  will  to  any  given  number 
of  years.  In  this  case,  a  will  was  admitted  to  probate  thirteen  years  after  the 
death  of  the  testator,  and  letters  of  administration  which  had  been  previously 
issued  on  his  estate  were  revoked. 

2.  Revooatio'n  of  letters  of  administration  on  finding  a  toill — as  to 
'Ucts  prior  to  the  revocation.  Where  a  will  of  a  deceased  person  is  found 
and  probated  after  the  grant  of  letters  of  administration  on  his  estate,  suoh 
letters  will  be  revoked;  but  all  rights  acquired  under  the  letters  wiU  be 
protected. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
—heard  in  that  court  on  appeal  from  -the  Circuit  Court  of 
St.  Clair  county ;  the  Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  W.  C.  KuEPFNER,  and  Mr.  J.  M.  Dill,  for  the  appellant : 
The  lapse  of  seven  years  after  the  death  of  a  decedent  con- 
stitutes a  bar  to  granting  letters  of  administration,  but  which 
bar  may  be  removed  by  showing  circumstances  which  pre- 
Tented  an  earlier  application  for  them.  Fitzgerald  v.  Clancy, 
49  111.  465. 

With  regard  to  the  time  within  which  the  lien  of  a  creditor 
against  the  lands  of  a  deceased,  for  the  payment  of  ^he  latter 's 
debts,  must  be  enforced,  this  court  has  repeatedly  decided 
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that  although  there  is  not  an  express  statute  of  limitations 
within  which  such  a  lien  may  be  enforced,  it  would  seem,  by 
analogy  to  the  lien  of  judgments  and  the  limitations  for  entry 
upon  and  recovery  of  lands,  that  seven  years  from  the  death 
of  an  intestate  should  bar  such  liens.  McCoy  v.  Morran,  IS 
111.  519 ;  Reed  v.  Colby,  89  id.  107,  and  authorities  there  cited. 

In  Rosenthal  v.  Renick,  44  111.  205,  the  rule  is  said  to  be 
established  in  order  to  protect  innocent  purchasers.  The 
reasons  for  protecting  an  innocent  purchaser  against  a  will 
kept  secret,  are  as  cogent  as  those  for  protecting  him  against 
the  secret  lien  of  debts. 

By  a  modem  regulation  of  the  Prerogative  Court  of  Can- 
terbury, where  probate  of  a  will  is  applied  for  more  than  five 
years  after  the  decease,  some  explanation  should  be  given  for 
the  delay.  In  the  goods  of  Darling,  3  Hagg.  561 ;  1  Williams 
on  Executors,  196. 

A  proceeding  to  probate  a  will  is  a  suit  or  action,  and  the 
Statute  of  Limitations  may  be  held  to  be  applicable  to  it. 
An  action  or  "suit"  has  been  defined  by  this  court  to  be 
''an  attempt  to  gain  an  end  by  legal  process." 

Mr.  B.  A.  Halbebt,  for  the  appellee : 

It  is  said  by  Bedfield,  that  in  some  of  the  American  States 
there  is  no  limit  to  the  time  beyond  which  a  will  can  not  be 
proved.     3  Redfield  on  Wills,  7,  note  2. 

It  is  held  in  Massachusetts  that  a  will  may  be  proved  in 
the  probate  court  after  the  lapse  of  twenty  years,  for  the  pur- 
pose of  establishing  a  title  to  real  estate,  {Shumway  v.  HoU 
brook,  1  Pick.  114,)  although  a  less  period  is  limited  to  a 
grant  of  letters  of  administration.  Waters  v.  Stickney,  12 
Allen,  12 ;  Marcy  v.  Marcy,  6  Mete.  370. 

The  case  of  Fitzgerald  v.  Clancy,  49  111.  465,  decides  only 
that  claims  against  an  estate  can  not  be  enforced  against  the 
realty  of  the  decedent  after  seven  years, — ^that  the  lien  thereon 
is  lost. 
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The  Prerogative  Court  of  England  of  course  may  establish 
a  rule  requiring  an  ejsplanation,  if  the  will  is  not  presented 
for  probate  for  five  years ;  but  this  is  in  reference  to  wills 
bequeathing  personalty,  and  does  not  apply  to  realty,  as  pro- 
bate of  wills  devising  realty  was  not  required.  1  Jarman  on 
Wills,  (Rand.  &  Tal.  ed.)  50. 

Mr.  Justice  Craiq  delivered  the  opinion  of  the  Court : 

Christian  Mueller  died  March  7,  1870.  On  June  11, 1883, 
(more  than  thirteen  years  afterwards,)  Solomon  Mueller,  a 
son  of  the  deceased,  produced  in  the  probate  court  of  St.  Clair 
county  a  paper  purporting  to  be  the  last  will  of  the  deceased, 
which  was  dated  March  19,  1855,  and  asked  that  it  might 
be  admitted  to  probate.  The  witnesses  to  the  will  appeared, 
and  after  hearing  their  evidence  the  court  revoked  letters  of 
administration  which  had  been  previously  issued,. and  admit- 
ted the  will  to  probate.  No  question  was  piade  in  regard  to 
the  genuineness  of  the  will  or  the  capacity  of  the  testator  to 
make  a  will,  but  the  point  presented  by  the  record  "relates 
to  the  time  within  which  a  will  must  be  offered  for  probate 
after  the  death  of  the  testator. " 

Section  12,  chapter  148,  of  the  Revised  Statutes  of  1874, 
entitled  "Wills,"  requires  any  person  who  may  have  in  his 
possession  the  last  will  or  testament  of  another,  immediately 
upon  the  death  of  the  testator  to  deliver  such  will  to  the 
county  court  of  the  county.  This  section  of  the  statute  im- 
poses a  fine  for  withholding  a  will  from  the  county  court,  and 
also  severe  punishment  for  willfully  secreting  a  will.  But  a 
failure  of  any  person  who  had  the  custody  of  a  will,  to  observe 
this  requirement  of  the  statute,  could  not  affect  the  rights  of 
any  person  claiming  under  a  will,  nor  the  jurisdiction  of  the 
probate  court  to  admit  the  will  to  probate  upon  proper  proof, 
whenever,  within  a  reasonable  time,  a  will  might  be  brought 
into  court.     Upon  the  death  of  a  resident  of  this  State,  if  no 
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will  is  produced  and  probated,  letters  of  adminifltration  may 
be  granted  upon  the  estate  of  the  deceased.  But  section  28, 
chapter  8,  of  the  Revised  Statutes  of  1874,  declares:  ''If  at 
any  time  after  letters  of  administration  have  been  granted,  a 
will  of  the  deceased  shall  be  produced,  and  probate  thereof 
granted  according  to  law,  such  letters  of  administration  shall 
be  revoked."  From  the  reading  of  this  section  of  the  statute 
the  legislature  did  not  seem  to  fix  upon  a  definite  time  within 
which  a  will  should  be  presented  in  court  and  admitted  to 
probate,  and  we  find  no  section  of  our  statute  which  may  be 
regarded  as  a  limitation  law  barring  the  probate  of  a  will 
after  a  specified  time.  The  legislature  has  seen  proper  to 
limit  the  time  within  which  different  causes  of  action  may  be 
brought  in  this  State,  but  as  to  the  probate  of  a  will  no  time 
has  been  designated  within  which  it  must  be  done.  In  Eng- 
land no  definite  time  is  fixed  within  which  a  will  should  be 
proved.  In  1  Jarman  on  Wills,  page  218,  the  author,  in 
speaking  on  this  subject,  says:  "The  time  within  which, 
after  the  testator's  death,  the  will  is  to  be  proved,  is  said,  in 
England,  to  be  somewhat  uncertain,  and  left  to  the  discretion 
of  the  judge,  according  to  the  distance  of  the  place,  the  weight 
of  the  will,  the  quality  of  the  executors,  the  absence  of  the 
witnesses,  the  importunity  of  the  creditors  and  legatees,  and 
other  circumstances  incident  thereto."  In  Massachusetts, 
in  Shumivay  v.  Jlolhrook,  1  Pick.  116,  it  was  held  that  a  will 
may  be  proved  more  than  twenty  years  after  the  death  of  the 
testator,  in  order  to  establish  a  title  to  real  estate.  In  some 
of  the  States  the  time  has  been  regulated  by  statute,  but  in  the 
absence  of  a  statute  regulating  the  subject  we  are  not  aware 
of  any  precedent  which  would  authorize  a  court  in  holding 
that  a  will  could  not  be  admitted  to  probate  unless  presented 
to  the  probate  court  within  a  specified  time. 

Within  what  time  an  action  may  be  brought  to  recover  a 
debt,  or  to  recover  the  possession  of  lands,  or  within  what 
time  an  action  for  tort  may  be  brought,  or,  indeed,  any  action, 
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is  purely  a  matter  to  be  determined  by  an  act  of  the  legisla- 
ture. So,  also,  if  there  is  anything  in  the  policy  of  the  State 
nrhich  would  require  the  will  of  a  deceased  person  to  be  proved 
and  admitted  to  probate  within  seven,  ten,  or  any  other  given 
number  of  years,  it  is  a  matter  to  be  regulated  by  the  legis- 
lature, and  not  by  judicial  determination.  It  is  no  doubt  de- 
sirable, and  perhaps  for  the  best  interests  of  an  estate,  where 
a  person  dies  testate,  that  the  will  should  be  presented  to  the 
'Court  and  probated  at  once ;  but  if  a  will  is  not  produced,  and 
letters  of  administration  issue,  acts  done  and  rights  accrued 
under  such  administration  will  be  entitled  to  protection,  so 
-that  no  serious  consequences  can  follow  from  the  delay  in 
probating  a  will. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


John  Carne,  Jr. 

r. 
Joseph  Peacock. 

Filed  at  Ottawa  June  13, 1885. 

1.  8aIiE  fob  taxes— pending  an  appeal  Where  an  appeal  ie  taken  by 
the  People  from  the  judgment  of  the  county  court  against  lands  for  taxes, 
«U  proceedings  under  the  judgment  are  thereby  suspended  until  the  appeal 
is  disposed  of,  and  a  sale  of  the  land  pending  such  appeal  will  be  without 
SQtliorits  of  law,  and  Toid. 

2.  Setting  A8n>E  tax  sale — upon  terms.  A  lot  was  sold  for  the  taxes 
thereon,  by  the  description  of  "lot  9,  in  block  107,"  when  it  should  have 
been  described  as  "lot  9,  in  blocks  106  and  107,"  of  a  subdivision,  which 
was  chargeable  with  taxes:  Held,  that  a  court  of  equity,  in  setting  aside 
such  sale,  properly  required  the  owner  to  pay  the  sum  paid  for  it  by  the  pur- 
chaser at  the  sale,  and  six  per  cent  interest  thereon,  as  a  condition  of  grant- 
ing the  relief  sought. 

3.  AppbaIj — as  to  the  scope  of  an  order  granting  it— to  whom  granted. 
On  rendering  judgment  against  lands  and  lots  for  delinquent  taxes,  the  county 
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court  entered  an  order  "that  all  parties  praying  an  appeal  from  this  judgment 
file  their  appeal  bond  in  the  sum  of  $250,"  etc.,  within  twenty  days;  and  it 
was  further  ordered  that  in  appeals  by  the  People  no  bonds  need  be  filed: 
JSeldf  that  the  legal  effect  of  snoh  order  was  to  grant  an  appeal  either  to  the 
People  or  any  land  owner  aggrieved  by  the  judgment;  and  that  where  the 
county  attorney  gave  notice  of  an  appeal,  and  prepared  and  filed  a  bill  of 
exceptions  on  behalf  of  the  People  as  to  certain  lands,  this  was  an  appeal 
by  the  People. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  T.  A.  Moban,  Judge,  presiding. 

Mr.  George  W.  Smith,  and  Mr.  John  P.  Wilson,  for  the 
appellant. 

Mr.  Consider  H.  Willett,  and  Mr.  George  L.  Thatcher,. 
for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

In  his  bill  Joseph  Peacock  alleges  he  is,  and  has  been 
since  1872,  the  owner  of  certain  parcels  of  land  described, 
all  of  which  had  been  sold  for  taxes  for  certain  years  men- 
tioned, and  that  defendant,  John  Came,  Jr.,  now  holds  tax 
certificates,  and  that  he  will  apply,  as  soon  as  the  statutory 
period  for  redemption  from  such  tax  sales  expires,  for  deeds 
for  such  property,  to  the  county  clerk,  who  it  is  alleged  will 
make  deeds  to  the  party  holding  such  certificates,  on  hi& 
application  for  that  purpose.  The  judgments  on  which  the 
property  was  sold  were  rendered  in  1880,  for  the  (axes  of 
1879  and  prior  years.  Numerous  reasons  are  assigned  why 
the  taxes  assessed  against  complainant's  property  were  illegal, 
and  quite  a  number  of  objections  are  insisted  upon  as  to  the 
validity  of  the  judgment  and  subsequent  proceedings  under 
them.  The  holder  of  the  tax  certificates  and  the  county  clerk 
were  made  defendants,  and  defendant  Came  filed  his  answer 
to  the  bill,  but  the  county  clerk  disclaimed  all  interest  in  th& 


Gabne  v.  Peacock.  349 


Opinion  of  the  Court 


sabject  matter  of  the  suit.  On  the  final  hearing  the  court 
granted  relief  substantially  as  prayed  for  in  the  biU,  and 
decreed  that  the  tax  certificates  held  by  defendant  Game  be 
cancelled,  and  be  held  for  naught,  on  the  payment  to  him  by 
complainant  of  the  sum  found  to  be  due  for  taxes  and  assess- 
ments paid  by  defendant  on  the  property,  and  that  the  county 
clerk  be  perpetually  enjoined  from  making  to  defendant  any 
deed  or  deeds  for  the  property,  or  any  part  of  it,  in  case  com- 
plainant should  comply  with  the  terms  imposed  by  the  decree 
on  which  the  relief  was  granted.  Complainant,  and  defendant 
Game,  both  filed  transcripts  of  the  record  in  the  Appellate 
Court  and  in  this  court,  and  assign  errors  on  the  same,  and 
by  stipulation  the  causes  have  been  submitted  in  this  court 
on  the  same  abstracts  and  briefs,  and  are  to  be  considered  as 
one  case. 

It  seems  that  one  tract  or  parcel  of  the  land  was  sold  by 
an  imperfect  description,  and  as  to  it  the  court  declared  the 
certificate  void  on  payment  to  defendant,  by  complainant,  of 
the  sum  he  had  paid  to  relieve  the  land  sold  from  the  tax 
lien  upon  it,  with  interest  thereon.  As  respects  the  decree 
touching  this  particular  tract  of  land,  defendant  makes  no 
complaint,  but  as  to  that  portion  of  the  decree  complainant 
has  assigned  errors  which  will  be  noticed  further  on. 

It  appears  the  court  found,  as  a  matter  of  fact,  that  from 
the  judgment  rendered  August  26,  1880,  by  the  county  court, 
against  the  lands  of  complainant,  the  People  took  an  appeal 
to  the  Supreme  Court,  and  as  a  matter  of  law,  in  consequence 
of  such  appeal  no  steps  coxdd  be  taken  in  regard  to  the  prop- 
erty mentioned  in  the  decree  while  such  appeal  was  pending 
in  the  Supreme  Court,  for  the  collection  of  taxes,  and  that  no 
valid  sale  could  be  made,  or  acts  done  by  the  collector,  until 
such  appeal  should  be  disposed  of  by  the  Supreme  Court. 
It  was  principally  for  that  reason  the  court  held  the  sales 
made  of  complainant's  property  during  the  pendency  of  the 
appeal  were  void ;   and  as  the  court  found,  as  a  matter  of 
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fact,  complainant  had  no  knowledge  or  notice  of  such  sales 
BO  made  by  the  collector  until  after  the  affirmance  of  th& 
judgment  appealed  from,  it  was  decreed  that  the  tax  salea 
were  void,  and  that  complainant  was  entitled  to  have  the 
certificates  set  aside  on  payment  to  defendant  of  the  amounts 
it  was  ascertained  he  had  paid  to  relieve  the  property  from 
liens  or  taxes  and  special  assessments  upon  it.  It  is  th& 
ooitrectness  of  this  finding  and  decision  of  the  court  that  is 
called  in  question  by  the  assignment  of  errors  made  by  de^ 
fendant  in  this  cause.  It  is  thought,  however,  the  finding  and 
decision  of  the  trial  court  in  this  respect  are  warranted  both 
by  the  evidence  and  the  law.  No  doubt  is  entertained,  if  an 
appeal  was  in  fact  taken  from  the  decision  of  the  county  court 
rendering  judgment  for  taxes  against  the  property  of  com- 
plainant,  that  no  valid  sale  of  the  property  for  taxes  could 
be  made  during  the  pendency  of  such  appeal.  (Revenue  act,, 
sec.  193,  as  amended  b}'  the  act  of  May,  1879.)  The  point 
insisted  on,  however,  is,  that  no  appeal  was,  in  fact,  takeu 
from  the  decision  of  the  county  court.  This,  it  is  believed, 
is  a  misapprehension  of  the  record.  A  general  order  was 
entered  to  permit  parties  to  appeal.  In  that  order  it  was 
provided  "that  all  parties  praying  an  appeal  from  this  judg- 
ment file  their  appeal  bond  in  the  penal  sum  of  $250,"  and  by 
complying  with  other  conditions  imposed,  within  twenty  days 
from  the  date  of  the  judgment.  And  it  was  further  ordered, 
"that  in  appeals  by  the  People  of  the  State  of*  Illinois  it  shall 
not  be  necessary  to  file  any  appeal  bonds."  Where  so  many 
persons  were  interested  in  a  tax  judgment  as  in  Cook  county, 
it  would  be  almost  impracticable  to  enter  a  separate  order 
allowing  each  party  aggrieved  an  appeal,  and  the  law  requires 
no  such  thing.  The  legal  effect  of  this  order  so  entered  by 
the  court  was  to  grant  an  appeal  either  to  the  People  or  tO' 
any  land  owner  aggrieved  by  its  decision.  All  that  remained 
to  be  done  by  a  land  owner  was  to  comply  with  the  order  of 
the  court  granting  the  appeal  within  the  time  limited  by  its 
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order,  and  his  appeal  would  be  perfected.  The  People  were 
not  required  to  file  any  appeal  bond  to  perfect  their  appeal^ 
neither  by  the  order  of  the  court  nor  by  the  statute.  (Rev, 
Stat.  chap.  120,  sec.  192.)  It  would  seem  to  follow,  then, 
that  all  the  People  had  to  do  to  perfect  their  appeal  would 
be  to  give  notice  of  such  appeal,  and  file  the  usual  bill  of  ex- 
ceptions or  certificate  of  evidence  within  the  time  fixed  by  ihe 
court.  That  was  done  in  this  case.  There  is  evidence  the 
county  attorney  gave  notice  he  would  take  an  appeal  from 
the  decision  of  the  county  court  to  the  Supreme  Court,  and 
on  the  15th  day  of  September,  1880,  a  bill  of  exceptions  was 
prepared  and  filed  on  behalf  of  the  People,  so  far  as  the  landa 
of  complainant  were  concerned^  Afterwards  it  was  agreed  in 
open  court,  between  the  county  attorney  and  the  attorney  for 
complainant,  that  an  order  might  be  entered  nunc  jyro  tunc^ 
aa  of  the  26th  day  of  August,  1880, — that  being  the  day  on 
which  the  judgment  was  rendered, — ^to  the  effect  the  appeal 
prayed  for  by  the  People  as  to  the  property  of  the  complainant 
might  be  taken  to  the  January  term,  1881,  of  the  Supreme 
Court,  in  the  Central  Grand  Division,  and  in  pursuance  of 
that  stipulation  it  was  ordered  by  the  court  the  appeal  prayed 
for  be  allowed  to  that  term  of  the  Supreme  Court.  Accord- 
ingly the  case  was  taken  to  the  Supreme  Court  in  the  Central 
Grand  Division,  as  in  the  case  of  an  usual  appeal,  and  is 
reported  as  The  People  v.  Peacock,  98  111.  172.  It  appears- 
notice  was  given  at  the  time  the  decision  was  rendered  that 
an  appeal  would'  be  taken  on  behalf  of  the  People,  and  that 
is  sufficient.  A  bill  of  exceptions,  so  far  as  the  property  of 
complainant  is  concerned,  was  filed  within  the  time  fixed  by 
the  order  of  the  court.  That  completed  the  appeal,,  as  no 
bond  was  requiredi  The  order  entered  nunc  pro  tunc,  if  it 
had  no  other  effect,  was  sufficient  to  enable  the  parties  to 
submit  the  case,  as  was  done,  in  the  Central  Grand  Division. 
Bo,  then,  it  appears  the  appeal  was,  in  fact,  pending,  as  the 
circuit  court  found,  when  the  tax  sales  were  made,  and  as  thet 
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appeal  operated,  under  the  statute,  to  suspend  all  further 
proceedings,  the  law  is,  the  sales  were  without  authority  of 
law,  and  are  void. 

The  errors  assigned  hy  complainant  question  the  finding  of 
the  court  that  there  were  tax  liens  on  that  portion  of  lot  9, 
in  Sto weirs  subdivision  of  the  north  part  of  blocks  106  and 
107,  owned  by  complainant,  and  also  the  order  of  the  court 
requiring  complainant  to  pay  the  amount  bid  at  the  tax  sale, 
with  six  per  cent  interest  from  the  date  of  sale,  as  a  condition 
of  relief.     Other  errors  assigned  are  of  no  importance. 

As  respects  the  first  error  indicated,  it  is  said  the  money 
received  from  defendant  could  not  have  satisfied  any  tax  liens 
on  lot  9,  in  Stowell's  subdivision,  owned  by  complainant. 
There  is  no  doubt  this  lot  9  was  sold  by  an  incorrect  or  im- 
perfect description.  It  seems  it  was  described  as  "lot  9,  in 
block  107,"  when,  in  fact,  it  should  have  been  as  "lot  9,  in 
blocks  106  and  107,"  of  that  subdivision.  Although  not  cor- 
rectly described,  it  sufficiently  appears  the  property  sold  is 
the  same  property  owned  by  complainant,  and  the  money 
paid  by  defendant  did,  in  fact,  discharge  the  tax  liens  upon 
his  property,  and  in  that  way  preserved  it  for  complainant. 
It  was  money  complainant  ought,  under  the  law,  to  have 
paid  himself,  and  as  he  has  had  the  benefit  of  money  paid 
by  defendant,  he  ought,  in  all  good  conscience,  to  be  required 
to  repay  it. 

Nor  was  there  any  error  in  the  decision  of  the  court  requir- 
ing complainant  to  pay  interest  on  the  amounts  bid  at  the  tax 
sales,  as  a  condition  on  which  relief  should  be  granted.  The 
terms  imposed  are  both  just  and  reasonable. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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William  G.  Bitchie  et  aZ. 

r. 

Walter  L.  Pease. 

Filed  at  Ottawa  June  13,  1885— Rehearing  denied  September  Term,  1885, 

1.  CoNFiiiCT  OP  JURISDICTION— potpcr  of  State  courts  to  correct  mia- 
iakes  in  decrees  of  Federal  court,  A  State  conrt  is  not  empowered  to  review 
the  judgments,  decrees  and  orders  of  a  United  States  District  Court,  and 
rectify  the  errors  therein. 

1.  Paroij  eyidencb — to  identify  land  under  a  misdescription  in  a  deed, 
A  deed  of  an  assignee  in  bankruptcy  described  the  property  as  lot  9,  block  28, 
Fort  Dearborn  addition  to  the  city  of  Chicago,  subject  to  all  incumbmnces 
thereon,  when  there  was,  in  fact,  no  such  lot  in  existence.  The  description 
was  "sought  to  be  aided  by  parol  evidence  of  the  knowledge  and  intention  of 
the  assignee  and  the  purchaser,  and  make  the  same  apply  to  lot  28,  block  9, 
et<s., — the  proper  description:  Held,  that  there  was  no  latent  ambiguity,  and 
that  the  parol  evidence  could  not  render  the  deed  operative  to  pass  the  bank- 
rupt's title,  which  still  remained  in  the  assignee. 

3.  Where  land  is  described  by  an  impossible  description,  and  also  as  the 
property  of  a  person  named,  in  a  given  locality,  the  first  part  of  the  descrip- 
tion may  be  rejected,  and  parol  evidence  received  to  show  what  property 
answers  the  latter  description. 

4.  Where  a  deed  purports  to  convey  all  of  a  person's  right,  title,  interest 
or  claim  in  a  piece  of  property,  which,  from  the  terms  used  to  describe  it, 
can  have  no  existence,  it  can  not  be  regarded  as  an  assertion  of  ownership  of 
any  specific  property,  and  can  not  be  aided  by  parol  evidence. 

5.  Mistake — of  de^d  of  officer  of  court — correcting  as  against  creditors. 
It  does  not  follow  that  a  deed  of  an  assignee  in  bankruptcy  will  be  rectified 
in  equity  merely  because  of  a  mutual  mistake  between  the  assignee  and  the 
purchaser  as  to  the  description  of  the  land  attempted  to  be  sold.  The  cred- 
itors of  the  bankrupt  have  an  interest  in  the  question.  In  such  case  the 
bankrupt  court  may  order  the  proper  land  to  be  sold  by  its  correct  description. 

6.  Cloud  on  title — complainant  must  hare  the  title.  On  bill  to  set 
aside  a  deed  as  a  cloud  upon  the  title  to  complainant's  land,  it  is  incumbent 
on  him  to  prove  title  in  himself  when  that  is  put  in  issue  by  the  answer.  It 
is  not  sufficient  that  the  defendant's  claim  is  under  a  merely  colorable  title. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Thomas  A.  Moran,  Judge,  presiding. 

23—114  IiJlu 
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On  the  24th  of  December,  1880,  Stephen  L.  Inslee  filed  his 
bill  in  chancery  in  the  circuit  court  of  Cook  county,  wherein, 
among  other  things,  he  alleged  that  on  August  28,  1878, 
Walter  L.  Pease  was  the  owner  of  lot  28,  in  block  9,  in  Fort 
Dearborn  addition  to  Chicago,  subject  to  a  mortgage  to  the 
United  States  Mortgage  Company,  dated  July  12,  1877,  to 
secure  $18,000,  etc.,  and  subject  also  to  judgments  herein- 
after mentioned;  that  on  the  said  26th  day  of  August,  1878, 
Pease  was  adjudicated  a  bankrupt  by  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Illinois ;  that  Albert 
T.  Lewis  was  duly  appointed  as  assignee,  and  received  a  deed 
of  assignment  from  A.  B,  Coon,  one  of  the  registers,  of  all 
Pease's  estate,  real  and  personal,  and  that  such  deed  was 
duly  recorded ;  that  in  his  schedule  of  assets  Pease  inven- 
toried said  real  estate  as  lot  9,  block  28,  etc.,  subject  to  a 
trust  deed  dated  July  12,  1877,  to  the  United  States  Mort- 
gage Company,  to  secure,  etc.;  that  on  October  11,  1878, 
Lewis,  as  assignee,  filed  a  petition  for  leave  to  sell  said  real 
estate  described  as  lot  9,  block  28,  of  Fort  Dearborn  addition 
to  Chicago,  subject  to  said -incumbrance,  and  that  thereupon 
an  order  was  entered  directing  such  sale  and  notice  in  the 
"Elgin  Advocate,"  and  by  mail  to  creditors;  that  notice  was 
duly  given,  and  on  November  2,  1878,  the  assignee  ofi^ered 
the  premises  at  public  vendue,  and  Inslee  became  the  pur- 
chaser; that  on  November  9,  1878,  the  assignee  made  report 
of  sale,  and  that  the  sale  and  all  proceedings  thereunder  were 
duly  confirmed ;  that  Lewis  made  an  assignee's  deed,  dated 
November  9,  1878,  thereby  conveying  all  Pease's  interest,  as 
well  as  the  assignee's,  to  Inslee,  which  deed  was  recorded 
November  21,  1878,  and  that  Inslee  thereby  became  owner 
of  said  lot  28;  that  on  October  29,  1879,  the  sheriff  of  Cook 
county  sold  said  premises  at  sheriff's  sale  under  an  al'uis 
execution,  which  purported  to  have  been  issued  out  of  the 
Superior  Court  of  Cook  county,  on  June  28,  1879,  upon  a^ 
judgment  rendered  against  Pease  and  others,  and  in  favor 
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of  Bobert  B.  Ghisbolm ;  that  at  said  sale  Inslee  became  the 
purchaser  of  said  lot  28,  for  $10,  and  the  usual  sheriff's 
certificate  of  sale  was  issued  to  him ;  that  Wells,  Norton  & 
Walker  pretended  to  redeem  from  said  sheriff's  sale,  by  virtue 
of  some  pretended  judgment  and  execution  against  Pease, 
and  complainant  charges  that  said  pretended  redemption  was 
irregular,  illegal  and  void,  and  that  Wells,  Norton  &  Walker 
had  or  possessed  no  right  in  the  premises  to  make  such  or 
any  redemption ;  that  the  sheriff  afterwards  executed  a  pre- 
tended deed  to  Wells,  Norton  &  Walker,  dated  November  29, 
1880,  recorded,  etc.,  and  that  Wells,  Norton  &  Walker  quit- 
claimed to  Bitchie,  by  deed  dated  November  30,  1880,  re- 
corded December  8,  1880,  and  that  Bitchie  now  claims  title ; 
that  the  pretended  sheriff's  deed  to  Wells,  Norton  &  Walker, 
and  said  quitclaim  to  Bitchie,  by  reason  of  having  been  re- 
corded, are  clouds  upon  complainant's  title.  The  bill  prays 
that  said  deeds  to  Wells,  Norton  &  Walker,  and  to  Bitchie, 
be  set  aside,  and  declared  void  as  against  complainant,  as 
clouds,  and  that  said  deed  of  the  assignee  to  complainant 
be  decreed  to  have  passed  the  title  of  the  assignee  and  said 
bankrupt  in  said  lot  28,  etc. 

On  the  12th  of  February,  1881,  said  Inslee,  by  leave  of 
the  court,  filed  an  amended  and  supplemental  bill,  alleging 
the  execution  of  a  deed  by  the  defendant  Bitchie  to  Francis 
T.  Wheeler,  January  14,  1881,  and  the  commencement  of  an 
ejectment  suit  by  Wheeler,  against  Inslee  and  his  tenants,  on 
the  18th  day  of  January,  1881,  in  the  Superior  Court  of  Cook 
county,  and  making  Wheeler  a  party  defendant,  and  asking 
that  he  be  enjoined  from  further  prosecuting  said  ejectment 
suit.  On  June  18,  1881,  the  bill  was  further  amended  by 
alleging  that  Pease,  the  bankrupt,  obtained  his  discharge  in 
bankruptcy  on  the  22d  of  January,  1879,  and  that  the  said 
judgment  so  obtained  by  said  Wells,  Norton  &  Walker  was  a 
provable  claim  against  the  estate  of  said  bankrupt,  and  that 
the  issuing  of  an  execution  thereon,  and  all  proceedings  there-^ 
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under,  were  void.  On  the  14th  of  June,  1883,  the  death  of 
complainant  Inslee  was  suggested,  and  on  July  12,  1883,  a 
bill  of  review  was  filed  by  Mary  Voorhees,  Margaret  G.  Owens 
and  William  Inslee,  heirs-at-law  of  the  complainant  Inslee. 
On  the  27th  of  May,  1884,  the  said  heirs-at-law  filed  their 
amended  bill  of  review,  and  on  the  2d  day  of  October,  1884, 
on  motion  of  counsel  for  the  heirs-at-law  of  said  Inslee,  said 
Walter  L.  Pease  was  substituted  as  comi)lainant  in  place  of 
said  heirs,  and  he  filed  his  amendment  to  said  bill  of  review, 
alleging  that  in  the  lifetime  of  Inslee, — ^that  is  to  say,  on  the 
16th  of  March,  1883, — said  Inslee  conveyed  the  property  in 
question  to  him,  and  that  he  then  thereby  became  the  owner 
thereof,  and  that  after  the  recovery  of  the  judgment  by  the 
said  Wells,  Norton  &  Walker,  on  the  22d  of  January,  1879, 
he  was  discharged  in  bankruptcy  from  all  debts  and  claims 
ngainst  his  estate  which  existed  on  the  26th  day  of  August, 
1878,  and  praying  that  the  original  bill,  and  the  bill  of  re- 
view, as  amended,  be  taken  as  amended  by  such  allegations, 
etc.  Answers  were  filed  to  the  bill,  amended  and  supple- 
mental bills,  and  amended  bills  of  review. 

The  court  ordered  that  Pease  be  substituted  in  place  of  the 
heirs-at-law  of  Inslee,  and,  on  final  hearing,  the  court  finds 
that  Pease  was  the  owner  in  fee  of  said  lot  28  on  and  prior 
to  August  28,  1878 ;  that  on  that  day  he  filed  his  bankruptcy 
petition;  adjudication  of  Pease  on  the  29th  of  August,  1878; 
appointment  of  Lewis  as  assignee,  and  assignment  by  the  reg- 
ister to  Lewis,  including  said  lot  28,  and  vesting  all  Pease's 
title  in  Lewis  by  such  assignment ;  that  on  October  11,  1878, 
Lewis,  as  assignee,  filed  his  petition  to  sell  said  real  estate ; 
order  for  sale  of  said  real  estate  by  the  district  court,  upon 
specified  notice,  which  the  court  finds  was  duly  given,  and 
that  on  November  2,  1878,  the  assignee  offered  and  sold  said 
real  estate  to  Inslee ;  approval  and  confirmation  of  said  sale 
on  November  9, 1878,  by  said  district  court,  and  deed  by  the 
assignee  on  the  same  day  to  Inslee,  conveying  said  premises ; 


BiTCHiE  et  al.  V,  Pease.  357 

Brief  for  the  Appellants. 

that  in  making  the  sale,  Lewis  intended  to  sell  lot  28,  etc., 
and  that  Inslee  intended  to  purchase,  and  supposed  he  was 
purchasing,  said  lot ;  that  the  assignee's  deed  should  he  re- 
formed and  corrected,  so  that  the  description  shall  read,  or 
be  decreed  to  have  the  same  force  and  effect  as  though  said 
description  did  read,  lot  28,  etc.;  that  the  allegations  of  the 
bill  with  relation  to  the  issuing  of  the  sheriff's  deed  to  Wells, 
Norton  &  Walker,  and  the  deed  by  them  to  Bitchie,  and  the 
deed  by  Bitchie  to  Wheeler,  and  the  recording  of  said  deeds, 
are  true,  and  that  each  of  said  three  deeds  is  a  cloud ;  that 
Inslee,  on  March  16, 1883,  deeded  to  Pease,  and  that  Inslee's 
title  passed  to  Pease  by  said  deed,  and  that  Pease  is  entitled 
to  the  money  in  the  hands  of  the  receiver,  after  payment  of 
costs  and  expenses ;  decrees  that  the  title  to  said  lot  28,  etc., 
passed  by  the  assignee's  deed  to  Inslee,  and  that  Inslee  con- 
veyed said  lot  to  Pease  by  his  deed  of  March  16,  1883,  and 
that  the  certificate  of  redemption  to  Wells,  Norton  &  Walker, 
and  the  sheriff's  deed  to  them,  and  the  quitclaim  deed  from 
them  to  Bitchie,  and  the  deed  from  Bitchie  to  Wheeler,  be 
set  aside,  and  declared  null  and  void  as  against  Pease,  his 
heirs  and  assigns,  as  clouds ;  decrees  costs  of  suit  against 
Bitchie  and  Wheeler ;  further  decrees  that  Pease  is  the  owner 
of  and  entitled  to  the  money  in  the  receiver's  hands  after  pay- 
ment of  costs,  expenses  and  compensation  of  the  receiver,  and 
orders  and  directs  the  receiver  to  pay  to  Pease,  and  take  his 
receipt,  and  make  final  report,  etc.,  and  retains  the  cause 
upon  the  docket  as  to  the  receiver's  report  and  discharge. 
The  errors  assigned  question  the  correctness  of  the  ruling  of 
the  court  in  thus  decreeing. 

Messrs.  Dupbe,  Judah  &  Willard,  and  Mr.  Frederic  Ull- 
MAKN,  for  the  appellants : 

The  conveyance  of  lot  9,  block  28,  passed  no  title  to  lot  28, 
block  9.  There  was  no  such  lot  as  that  first  named,  in  ex- 
istence. 
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To  sustain  a  grailt,  extrinsic  evidence  is  admissible  to 
identify  and  establish  the  basis  of  the  call  in  the  deed.  But 
where,  as  a  consequence  of  a  mistake,  a  deed  does  not  express 
the  intention  of  the  parties,  and  describes  what  was  not  in- 
tended, and  fails  to  describe  what  it  was  intended  to  describe, 
it  must  be  rectified  by  a  court  of  equity  before  it  can  become 
operative.  Br'uhje  Co.  v.  Curtis,  103  111.  410;  Shackleford  v. 
Bailey,  35  id.  381;  Smith  v.  Crawford,  81  id.  296;  Colcord 
V.  Alexander,  67  id.  247;  Carter  v.  Barnes,  26*id.  454. 

The  assignee's  sale  was  a  judicial  sale.  (Rorer  on  Judicial 
Sales,  sees.  1,  12;  Stevens  v.  llouser,  39  N.  Y.  306.)  He 
could  sell  only  by  virtue  of  the  order  of  the  bankrupt  court. 
{Ziefjlcr  V.  Shomo,  78  Pa.  St.  363.)  That  court  has  power  to 
confirm  or  set  aside  the  sale.  In  re  Barrow,  1  B.  E.  481 ; 
In  re  Troy  Woolen  Co.  4  id.  629 ;  8  Blatchf.  465 ;  Bump  on 
Bankruptcy,  564. 

The  assignee  is  an  oflScer  of  the  court.  (In  re  Blaisdell, 
6  B.  R.  78.)  If  the  assignee  sells  what  he  is  not  directed  to 
sell,  the  sale  is  invalid.  Warren  v.  Homestead,  33  Maine, 
256. 

At  a  judicial  sale  the  deed  can  only  pass  the  title  author- 
ized by  the  decree  to  be  sold.  Rorer  on  Judicial  Sales,  379; 
liyan  v.  Dox,  25  Barb.  440 ;  Shriver  v.  Lyman,  2  How.  43. 

Our  court  can  not  correct  the  mistakes  made  in  the  orders 
and  decrees  of  another  tribunal.  Ward  v.  Brewer,  19  111. 
291.     See,  also,  Klokke  v.  Stanley,  109  111.  192. 

If  the  circuit  court  had  the  power  to  reform  the  deed  of 
the  bankruptcy  court,  there  are  no  equities  in  the  complain- 
ant entitling  him  to  relief.     Altes  v.  Hinckler,  36  111.  267. 

The  Federal  court  still  has  a  supervisory  power  over  its 
records,  and  the  acts  of  its  oflScers,  and  of  this  sale,  and  of 
the  bankrupt's  property,  and  is  the  proper  court  in  which  to 
seek  relief.  Bankrupt  act,  sec.  5062 ;  Sproehnle  v.  Dietrich, 
110  111.  202;  Logan  v.  Lucas,  59  id.  237. 
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Mr.  Melvillb  W.  Fuller,  and  Messrs.  Cook  &  Upton,  for 
the  appellee : 

A  devise  or  grant  of  land  will  only  be  declared  void  for 
uncertainty,  where,  after  resort  to  oral  proof,  it  still  remains 
a  matter  of  mere  conjecture  what  was  intended  by  the  instru- 
ment. Colcord  V.  Alexander,  07  111.  581 ;  Chateau  v.  Jones, 
11  id.  300;  IVilliajns  v.  Warren,  21  id.  541 ;  Warden  v.  Wil- 
Hams,  24  id.  67 ;  Dickenson  v.  Breeden,  30  id.  279 ;  Townsend 
v.  Doivner,  23  Vt.  225. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  decree  below  must  be  reversed.  The  deed  by  the 
assignee  in  bankruptcy  to  Inslee  can  convey  no  title  without 
rectification,  and  a  State  court  is  not  empowered  to  review  the 
decrees,  judgments  and  orders,  and  rectify  the  errors  therein, 
of  a  United  States  District  Court.  These  propositions  seem 
80  self-evident  that  but  little  need  be  said  in  their  support. 

The  material  facts  are,  Walter  L.  Pease  was,  on  the  28th 
of  August,  1878,  the  owner  of  lot  28,  in  block  9,  in  Fort  Dear- 
bom  addition  to  Chicago.  On  that  day  he  filed  his  voluntary 
petition  in  bankruptcy  in  the  United  States  District  Court  for 
the  Northern  District  of  Illinois.  In  his  schedule  of  assets 
tittached,  he  inventoried  lot  9,  in  block  28,  Fort  Dearborn 
addition  to  Chicago,  instead  of  the  lot  which  he  owned.  On 
the  following  day  he  was  adjudged  a  bankrupt,  and  at  a  sub- 
sequent time  Albert  T.  Lewis  w^as  appointed  his  assignee, 
and,  in  compliance  with  the  Bankrupt  act,  a  deed  of  assign- 
ment conveying  all  the  bankrupt's  effects  was  issued  to  him 
on  the  7th  of  October,  1878.  On  the  11th  of  October,  1878, 
Lewis,  as  such  assignee,  filed  in  the  same  court  by  which  he 
was  appointed,  his  petition  for  leave  to  sell  certain  assets  of 
the  bankrupt,  describing  them,  among  which  he  enumerated 
lot  9,  in  block  28,  Fort  Dearborn  addition  to  Chicago,  "sub- 
ject to  an  incumbrance  secured  by  note  and  trust  deed,  bear* 
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ing  date  July  12, 1877,  etc.,  given  to  secure  $18,000  in  gold, 

to  United  States  Mortgage  Company, years  after  date, 

with  interest  at  nine  per  cent. "  The  court,  on  the  same  day, 
ordered  the  assignee  to  sell  the  property  mentioned  in  the 
petition  at  public  auction,  after  giving  three  weeks'  notice  in 
the  "Elgin  Advocate,"  etc.  The  notice  published  described 
"all  the  right,  title  anS  interest  of  said  bankrupt,  or  the  un- 
dersigned, as  assignee,  in  and  to  all  the  following  described 
property,  subject  to  all  existing  liens  and  incumbrances, 
to-wit :  lot  9,  of  block  28,  of  Fort  Dearborn  addition  to  Chi- 
cago, Cook  county,  Illinois."  On  the  9th  of  November,  1878, 
the  assignee  made  report  to  the  court,  accompanying  which 
was  a  copy  of  the  notice  published,  and  in  the  report  he 
showed  that  he  had  sold  the  "bankrupt's  certain  right  or 
equity  in  and  to  lot  9,  of  block  28,  of  Fort  Dearborn  addition 
to  Chicago,  Cook  county,  Illinois,  to  Stephen  L.  Inslee,  for 
five  dollars."  The  district  court  approved  the  sale  on  the 
9th  of  November,  1878,  and  on  the  same  day  the  assignee 
conveyed  to  Inslee  "all  the  right,  title,  interest,  estate,  claim 
and  demand  of  the  said  bankrupt  which  he  had  on  the  said 
28th  day  of  August,  A.  D.  1878,  and  of  the  said  Albert  T. 
Lewis,  as  assignee  aforesaid,  (subject  to  all  unpaid  taxes,  and 
to  all  liens  and  incumbrances,  unless  by  the  terms  of  said 
sale '  expressly  excepted,)  in  and  to  the  following  described 
real  estate,  to-wit:  lot  nine  (9),  of  block  twenty-eight  (28), 
of  Fort  Dearborn  addition  to  Chicago,  Cook  county,  Illinois."" 
There  is  no  such  property  anywhere  as  lot  9,  in  block  28, 
of  Fort  Dearborn  addition  to  Chicago.  But  it  is  contended 
that  parol  evidence  is  admissible  for  the  purpose  of  explain- 
ing and  correcting  the  mistake,  and  that  it  has  been  held  in 
Colcord  V.  Alexander,  67  111.  581,  that  a  description  will  be 
held  sufiicient  which  can  be  rendered  certain  by  parol  proof, 
and  evidence  was  offered  and  admitted  that  this  property  was 
known  as  "No.  53  State  street,  in  Chicago,"  both  to  Lewis, 
the  assignee  in  bankruptcy,  and  to  Inslee,  the  purchaser,  at 


BiTCHiB  et  a2.  v.  Pease.  361 

Opinion  of  the  Court. 

the  time  of  the  sale,  and,  indeed,  that  they  knew  it  by  no 
other  description.  This  is  quite  competent  to  prove  a  mis- 
take in  the  description  of  the  property  as  conveyed,  and  that 
the  property  which  the  assignee  intended  to  sell,  and  which 
Inslee  intended  to  buy,  was  not  the  property  which  the  deed 
assumes  to  convey,  but  was,  in  fact,  lot  28,  in  block  9,  of  Fort 
Dearborn  addition  to  Chicago.  It  could  hardly  be  seriously 
contended,  however,  that  a  deed  conveying  one  piece  of  prop- 
erty, or  assuming  to  convey  property  of  which  there  is  no 
existence,  can  be  held  a  sufficient  conveyance  of  a  piece  of 
property  of  another  description,  merely  because  it  may  be 
shown  by  parol  that  the  parties  mutually  intended,  the  one 
to  sell,  and  the  other  to  buy,  and  they  actually  thought  the 
one  was  selling  and  the  other  buying  a  piece  of  property  of 
the  latter  description.  Parol  evidence  is  admissible  in  the 
case  of  a  latent  ambiguity,  and  to  identify  and  establish  the 
objects  of  the  calls  in  a  deed,  as  in  Colcord  v.  Alexander, 
stipra.  In  that  case  property  was  sold  as  the  property  of 
Lansing  &  Ostrom,  and  it  was  held  parol  evidence  was  ad- 
missible to  identify  the  property  in  controversy  as  answering 
to  that  description.  So  here,  had  this  property,  in  addition 
to  the  descriptive  words  here  used,  been  described  as  the 
property  of  Pease,  in  a  given  locality,  the  impossible  descrip- 
tion might  have  been  rejected  and  parol  evidence  admitted 
to  show  what  property  answered  to  this  description ;  but  "all 
of  a  person's  right,  title,  interest  or  claim, "  in  a  piece  of 
property  which,  from  the  terms  used  to  describe  it,  can  have 
no  existence,  is  an  assertion  of  no  ownership  of  any  specific 
property.  It  is  impossible  that  the  deed  can  derive  any  aid 
from  the  mortgage,  because,  first,  it  makes  no  reference  what- 
ever to  the  mortgage,  and  so  there  is  no  principle  upon  which 
the  mortgage  can  be  read  as  a  part  of  the  deed ;  and  second, 
because  there  is,  in  fact,  no  such  mortgage  as  that  referred 
to  in  the  schedule  of  Pease.  The  only  mortgage  of  which 
there  is  any  evidence  is  one  dated  July  12,  1S72, — five  yeara 
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before  that  described  in  the  schedule, — for  $20,000,  instead 
of  $17,000,  as  described  in  the  schedule. 

There  is  no  latent  ambiguity,  and  the  diflSculty  is  not  in 
establishing  the  objects  and  calls  in  the  deed.  There  is  no 
property  answering  the  description  in  the  deed,  and  the  words 
"lot  9,  in  block  28,"  being  rejected,  no  objects  or  calls  are 
left  which  can  be  applied  to  any  property.  The  error  in  the 
description  commenced  with  the  schedule,  and  was  continued 
in  the  petition,  notice  and  order  and  confirmation  of  sale,  in 
the  United  States  District  Court.  The  power  to  execute  the 
deed  was  derived  from  that  court.  The  property  was  that 
of  a  bankrupt,  and  no  State  court  was  therefore  empowered 
to  deal  with  it.  We  perceive  no  reason  why  that  court  may 
not  still  subject  that  property  to  sale  for  the  payment  of  the 
debts  of  the  bankrupt ;  but  certainly  this  court  can  not  sit  as 
a  court  of  review  to  rectify  and  amend  the  errors  of  that  court, 
and  this  deed  can  not  be  rectified  unless  that  shall  be  done. 
I^gan  v.  Luca4i,  59  111.  237 ;  Sproehnle  v.  Dietrich,  110  id.  202. 

We  may  observe  it  does  not  follow  there  should  be  rectifi- 
cation merely  because  the  mistake  was  mutual  between  the 
assignee  and  the  purchaser.  The  creditors  have  an  interest 
in  the  question.  The  fact  that  the  property  decreed  to  be 
sold,  and  advertised  to  be  sold,  had  no  existence,  may  have 
been  a  reason  why  more  money  was  not  bid  at  the  sale.  It 
by  no  means  follows  that  no  one  else  would  have  bid  had  the 
property  which  the  bankrupt  really  owned  been  decreed  and 
advertised  to  be  sold. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 

Subsequently,  upon  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed : 

Per  Curiam  :  A  petition  for  rehearing  has  been  presented, 
in  which  it  is  insisted  that  the  appellants  are  in  nowise  pre- 
judiced by  that  portion  of  the  decree  which  we  have  held  to 
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be  erroneous.  In  our  opinion  this  is  a  misapprehension. 
Undoubtedly  it  is,  before  suit  brought,  a  matter  of  indiffer- 
ence to  a  party  having  only  a  colorable  title,  in  whom  is  the 
real  title;  but  a  party  in  possession  under  a  colorable  title  is 
•entitled  to  hold  that  possession  against  all  the  world  except 
those  who  establish  a  better  title,  and  possession  under  a 
colorable  title  may  ripen,  by  the  lapse  of  time,  accompanied 
by  payment  of  taxes,  into  an  absolute  title.  To  maintain  a 
bill  to  remove  a  deed  as  a  cloud  upon  a  title,  where  the  title 
of  the  complainant  is  put  in  issue  by  the  answer,  the  com- 
plainant must  prove  title  in  himself.  (Wiiig  v.  Sherrer,  77 
111.  200 ;  Emery  v.  Cochran,  82  id.  65 ;  Hutchison  v.  Hoive, 
100  id.  11.)  Here,  the  title  of  the  complainant.  Pease,  is  put 
in  issue  by  the  answer.  It  is  expressly  denied  that  any  title 
passed  by  the  assignee's  deed  to  Inslee,  and  by  Inslee's  deed 
to  Pease.  Without  the  erroneous  decree  declaring  title  in 
Pease,  he  has  no  standing  in  court.  By  virtue  of  it  he  has 
a  decree,  which  he  could  not  otherwise  have,  divesting  appel- 
lants of  the  possession  of  property  to  which  they  are  entitled 
as  against  everybody  but  the  assignee  in  bankruptcy.  It  can 
not  be  pretended  that  in  this  proceeding,  if  a  decree  had  not 
gone  in  favor  of  Pease,  it  would  have  gone  in  favor  of  the 
assignee  in  bankruptcy  divesting  their  possession,  because  no 
pleadings  in  the  record  authorize  such  a  decree.  The  appel- 
lants are  decreed  to  pay  costs,  when,  but  for  the  error  in 
declaring  title  in  Pease,  he  would  have  been  decreed  to  pay 
the  costs.  Appellants  are  therefore  directly  and  materially 
prejudiced  by  the  erroneous  decree. 

The  case  made  is  certainly  one  wherein,  if  it  had  been  in 
reference  to  a  mere  private  transaction,  by  which  one  person 
was  attempting  to  convey  land  to  another,  a  court  of  equity 
would,  on  proof,  correct  the  mistake.  But  we  think  it  very 
clear  that  no  legal  title  to  lot  28  passed  by  the  assignee's 
deed  to  Inslee. 

The  rehearing  is  denied.  Rehearing  denied. 
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Elijah  A.  Willard  et  al. 

Filed  at  ML  Vernon  June  13,  1685. 

1.  Pleading — as  to  mere  matters  of  evidence.  It  is  not  proper  for  a 
pleader  to  plead  mere  matters  of  evidence  in  any  case. 

2.  Samr — alleging  fraud  in  deed  of  assignment  for  benefit  of  creditors. 
To  an  intei-pleader  by  an  assignee  for  the  benefit  of  creditors,  filed  in  a  snit 
by  attachment  agiiiust  the  assignor  and  another,  who  were  sued  as  partners, 
claiming  the  property  attached  and  the  debts  gamisheed  as  having  passed 
under  the  assignment  for  creditors,  the  attaching  creditor  replied  that  the 
deed  of  assignment  "was  executed,  made,  had  and  contrived  by  the  said 
grantor  therein,  of  his  fraud  and  covin,  with  the  intent  and  purpose  to  delay, 
hinder  and  defraud  his  creditors,**  etc.  The  court  sustained  a  demurrer  to 
the  replication:  Held,  that  the  replication  was  good  in  both  substance  and 
form.  The  pleading  was  not  obnoxious  to  the  objection  that  it  stated  the 
mere  conclusion  of  the  pleader,  and  not  the  facts  constituting  the  fraud. 
The  making  of  the  deed  of  assignment,  and  the  fraudulent  intent,  were  th» 
two  facts  essential  to  the  defence,  and  they  were  distinctly  averred. 

3.  Assignment  for  the  benefit  op  creditors — of  the  place  where 
deed  may  be  acknowledged — the  statute  construed.  A  deed  of  assignment 
by  a  failing  debtor  to  asnignees,  for  the  benefit  of  creditors,  is  not  i-equired 
by  the  statute  to  be  acknowledged  in  the  county  where  the  grantor  resides, 
but  must  be  there  recorded.  The  words  in  the  first  section  of  the  act  of  1877, 
that  "every  assignment  shall  be  duly  acknowledged  and  recorded  in  the  county 
where  the  pei*son  or  persons  making  the  same  reside,**  do  not  require  the  deed 
to  be  acknowledged  at  the  county  of  the  grantor's  residence.  There  should 
be  a  comma  after  the  word  "acknowledged.** 

4.  Same — sufficiency  of  certificate  of  acknowledgment,  A  certificate  of 
the  acknowledgment  of  a  deed  by  a  debtor,  of  his  lands,  etc.,  for  the  benefit 
of  creditors,  which  stated  that  the  grantor  was  personally  known  to  the  officer, 
and  that  he  appeared  before  such  officer  and  made  the  acknowledgment  of 
the  deed,  is  substantially  good,  as  sufficiently  showing  that  the  grantor  did 
appear  in  person  before  the  officer,  at  least  under  the  act  relating  to  volun- 
tary assignments. 

5.  Same— i/  in  fraud  of  creditors— of  the  right  to  attack  the  assign- 
ment after  county  court  has  assumed  jurisdiction.  If  the  assignment  by 
a  debtor  for  the  benefit  of  certain  of  his  creditors  is  made  for  the  purpose  of 
defrauding  certain  other  of  his  creditors,  it  will  be  void  as  to  the  latter;  and 
the  fact  that  the  county  court  has  assumed  jurisdiction  of  the  subject  matter 
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of  the  assignment,  and  appointed  new  assignees,  will  not  prevent  creditors  so 
attempted  to  be  defrauded  from  attacking  the  deed  for  fraud,  in  a  collateral 
proceeding,  when  it  is  sought  by  it  to  withdraw  property  attached  by  them, 
and  place  the  same  in  the  hands  of  the  assignees  appointed  by  the  court. 

6.  Witness — competency— grantor  in  deed  of  assignment  for  ben^t  of 
creditors.  A  debtor  who  makes  a  voluntary  assignment  of  his  property  for 
the  benefit  of  creditors,  is  a  competent  witness,  on  the  trial  of  an  interpleader 
interposed  by  his  assignee  in  an  attachment  suit  against  him  and  another,  to 
show  that  he  alone  owned  the  property  attached,  and  therefore  that  it  belonged 
to  the  assignee,  and  was  not  subject  to  attachment. 

7.  Ebbob  trill  not  always  reverse — ruling  that  a  good  pleading  is  had, 
token  there  are  issues  on  other  pleadings  equally  availing.  It  is  sufficient  in 
any  case  that  there  is  one  issue  under  which  a  given  defence  may  be  proved. 
Therefore  a  reversal  will  not  be  given  for  sustaining  a  demurrer  to  a  good 
plea  or  replication,  where  the  evidence  is  admissible,  and  has  been  heard 
under  some  other  issue. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Union  county ;  the  Hon.  0.  A.  Harker,  Judge,  presiding. 

This  case  originated  in  an  action  by  attachment,  brought 
by  Mary  C.  Zimmerman,  against  Elijah  A.  Willard  and  G.  W. 
Patterson,  as  partners.  Prior  to  this  suit  Willard  had  made 
an  assignment  of  all  his  real  and  personal  estate  to  certain 
persons,  for  the  benefit  of  his  creditors.  They  having  failed 
to  qualify  and  serve,  the  county  court  of  Union  county  ap- 
pointed Philip  V.  N.  Davis  and  William  C.  Rich  in  their 
place.  These  assignees  appeared  in  the  attachment  suit,  and 
interposed  an  interpleader,  alleging  that  the  money  in  the 
hands  of  the  garnishees  did  not  belong  to  Willard  &  Patter- 
son, but  was  the  individual  property  of  Willard.  The  plaintiff 
traversed  this  plea  in  the  usual  form,  and,  by  leave,  filed  a 
special  replication,  as  follows : 

"And  the  said  plaintiff,  by  leave  of  the  court  for  that  pur- 
pose first  had  and  obtained,  as  to  the  said  plea  of  interpleader 
of  said  Philip  V.  N.  Davis  and  William  C.  Rich,  as  assignees 
of  the  said  Elijah  A.  Willard,  saith,  that  by  reason  of  any- 
thing in  the  said  plea  of  interpleader  set  forth  and  alleged. 
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she  ought  not  to  be  barred  or  hindered  from  the  further  hav- 
ing or  maintaining  her  aforesaid  action  and  her  rights  and 
remedies  against  the  said  Willard  &  Patterson,  and  against 
the  property,  rights,  debts  and  credits  attached,  seized  and 
taken  by  her  said  writ  of  attachment,  and  claimed  by  the  said 
Rich  and  Davis  in  and  by  their  said  plea  of  interpleader,  aa 
therein  set  forth ;  because  she  says  that  the  said  supposed 
assignment  by  the  said.Elijah  A.  Willard,  on  the  18th  day  of 
July,  A.  D.  1882,  mentioned  in  the  said  plea  of  interpleader 
of  the  said  Philip  V.  N.  Davis  and  William  C.  Rich,  in  this 
behalf,  was  executed,  made,  had  and  contrived  by  the  said 
Elijah  A.  Willard,  of  his  fraud  and  covin,  with  the  intent  and 
purpose  to  delay,  hinder  and  defraud  his  creditors  of  their  just 
and  lawful  actions  and  suits  against  the  said  Elijah  A.  Wil- 
lard, and  was  and  is  utterly  void  and  of  no  effect  as  against 
the  said  plaintiff,  to-wit,  at  the  county  aforesaid.  And  this 
she  is  ready  to  verify,"  etc. 

To  this  special  replication  the  court  sustained  a  general 
demurrer,  and  the  plaintiff  elected  to  abide  by  her  replication. 

Mr.  A.  D.  Duff,  and  Mr.  W.  J.  Allen,  for  the  appellant : 

The  deed  of  assignment  was  not  admissible  in  evidence. 
The  act  of  1877  (section  1,)  required  it  to  be  acknowledged 
in  Union  county.  The  statute  is  peremptory.  Hunbnan  v. 
Bowen,  5  Abb.  (N.  S.)  332;  39  N.  Y.  196;  Cook  v.  Kelley,  VJ^ 
Abb.  35  ;   14  id.  466. 

Laws  in  relation  to  assignments  are  strictly  construed. 
Heacock  v.  Durand,  42  111.  232. 

The  certificate  of  acknowledgment  is  not  in  conformity 
with  law.  Section  26,  chapter  30,  of  the  Revised  Statutes, 
prescribes  the  form,  which  must  be  substantially  complied 
with.  The  oflScer  must  not  only  certify  that  the  party  whose 
name  is  signed  to  the  deed  "is  personally  known  to  him,**^ 
but  also  that  he  who  is  so  personally  known  to  him  "ap- 
peared before  him  in  person  and  acknowledged,"  etc.     The 
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notary  here  simply  states  that  Willard  "appeared  before  him 
July  18,  1882,  and  is  personally  known  to  him  to  be  the 
same  person  whose  name  is  subscribed  to  the  deed."  Tally 
V.  Davis,  30  111.  108;  Shepard  v.  Carriely  19  id.  319;  Sluxrt  v. 
Candee,  28  id.  227. 

Fraud  vitiates  all  contracts,  both  at  law  and  in  equity^ 
(IVkitihey  V.  Roberts,  22  111.  381,)  and  is  cognizable  in  a  court 
of  law.     Jamison  v.  Beanbien,  3  Scam.  113. 

It  is  for  the  jury  to  determine  whether  an  assignment  is 
made  in  good  faith  or  not.  Wilson  v.  Pearson,  20  111.  81 ; 
Nimmo  V.  Kuykendall,  85  id.  476  ;  Hays  v.  Barnard,  38  id.  297. 

The  special  replication  does  not  state  a  conclusion  of  law^ 
but  a  fact,  and  the  only  fact  necessary  to  be  stated  in  such 
a  replication.  The  intent  with  which  the  deed  is  alleged  to 
have  been  made,  is  a  traversable  fact.  That  it  contains  all 
that  is  necessary,  and  is  formal,  see  1  Chitty's  Pleading, 
537;  3  id.  1168;  Bump  on  Fraudulent  Conveyances,  681,. 
582 ;  Boies  v.  Henny,  32  111.  130. 

There  being  no  plea  in  abatement  denying  the  partnership 
of  Willard  &  Patterson,  their  evidence  was  not  admissible  to 
show  there  was  no  partnership,  there  being  no  such  issue. 
Warner  Y.  Chambers,  12  111.  124;  McKinney  y.  Peck,  28  id. 
177;  Began  v.  Singer,  41  id.  28;  Shufeldt  v.  Seymour,  21  id. 
524;  Zuel  v.  Bowen,  78  id.  234;  Field  v.  Flanders,  40  id.  470. 

Mr.  W.  8.  Day,  and  Messrs.  Barr  &  Lemma,  for  the  inter- 
pleaders : 

The  words  of  location  in  section  1  of  the  act  of  1877,  refer 
only  to  the  recording  of  the  deed. 

The  county  court  having  assumed  jurisdiction  of  the  trust 
funds  and  property,  can  not  be  divested  of  it  in  this  way. 
FreydendaU  v.  Baldwin,  103  111.  325 ;  People  v.  Gray,  72  id. 
344. 

The  certificate  of  the  acknowledgment  of  the  deed  is  sub- 
stantially good.     The  replication  states  no  facts,  but  merely 
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a  conclusion  of  the  pleader.  When  fraud  is  set  up,  the  facts 
constituting  it  must  be  stated.  Jones  v.  Albee,  70  111.  34; 
Davis  V.  Pickett,  72  id.  484. 

Charges  of  fraud  and  usury  should  not  be  general,  but  the 
facts  distinctly  stated  on  which  the  charges  are  based.  Newell 
V.  Board  of  Supervisors,  37  111.  253 ;  Skafer  v.  Davis,  13  id. 
395;  Hovey  v.  Holcomb,  11  id.  660. 

The  appellant  made  only  a  general  objection  to  the  evi- 
dence of  Willard  &  Patterson.  If  evidence  is  obnoxious  to  a 
special  objection,  it  must  be  stated.  Railroad  Co.  v.  Estes, 
96  111.  473 ;  Sargent  v.  Kellogg,  5  Gilm.  81 ;  King  v.  Railroad 
Co.  98  111.  377. 

If  the  appellant  fails  to  make  the  objection  in  the  court 
below,  80  as  to  give  an  opportunity  to  obviate  it  by  amend- 
ment of  the  pleadings,  he  will  be  held  to  have  waived  it. 
City  of  Elgin  v.  Kimball,  90  111.  356 ;  Driver  v.  Lord,  id.  599; 
Drugifers  v.  Bell,  94  id.  225 ;  Stone  v.  Oil  Co.  41  id.  91 ;  Rob- 
erts  V.  Graham,  6  Wall.  578;  Rev.  Stat.  chap.  110,  sec.  24. 

Mr.  Chief  Justice  Mulkey  delivered  the  opinion  of  the 

Court : 

For  several  years  next  before  July,  1882,  Elijah  A.  Willard 
carried  on  the  banking  business  at  Jonesboro,  Union  county, 
this  State.  He  was  also,  during  the  same  time,  engaged  in 
the  buying  and  shipment  of  grain  at  different  points  in  the 
State,  but  principally  in  Union  and  Jackson  counties.  His 
operations  in  the  grain  trade  were  carried  on  mainly  through 
G.  W.  Patterson,  who  resided  on  a  farm  belonging  to  Willard, 
near  Makanda,  in  Jackson  county,  some  fourteen  miles  dis- 
tant. In  July,  18S2,  Willard  failed,  and  went  to  Mexico, 
where  he  has  since  resided.  On  his  way  there  he  passed 
through  the  city  of  St.  Louis,  where  he  executed  and  acknowl- 
edged,  before  a  notary  of  that  city,  a  deed,  apparently  in  due 
form,  bearing  date  July  18,  1882,  whereby  he  conveyed  to 
Thomas  Hileman,  Daniel  Hileman  and  Charles  F.  Willard, 
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all  his  estate,  both  real  and  personal,  for  the  benefit  of  his 
creditors.  This  deed  was  sent  by  mail  to  the  grantees  in 
Union  county,  and  was  there  received  by  them,  and  properly 
recorded  on  the  22d  of  the  same  month.  The  grantees  having 
afterwards  declined  to  assame  the  trust,  by  a  proper  proceed- 
ing in  the  county  court  of  Union  county  Philip  V.  N.  Davis 
and  William  C.  Rich,  Sr.,  appellees,  were,  on  the  2tl:th  of  July, 
1882,  duly  appointed  assignees  in  their  stead,  and  there- 
upon entered  upon  the  duties  of  the  trust.  On  the  9th  of 
September  following,  Mary  C.  Zimmerman,  the  appellant, 
and  a  number  of  other  creditors  of  Willard,  proceeding  upon 
the  hypothesis  that  Patterson  was  a  partner  with  Willard  in 
the  grain  business,  sued  attachments  out  of  the  circuit  court 
of  Jackson  county  against  the  estate  of  the  said  Willard  & 
Patterson.  These  writs  were  served  upon  a  number  of  com- 
mission merchants  in  the  State,  as  garnishees,  whose  answers 
show  that  they,  collectively,  had  in  their  hands  some  $3000 
due  Willard,  or  Willard  &  Patterson,  as  the  case  might  be, 
on  account  of  wheat  transactions  between  them.  Pending 
these  attachment  proceedings,  Davis  and  Bich,  the  assignees, 
appeared  in  court  and  filed  interpleaders,  claiming  that  the 
money  in  the  hands  of  the  garnishees  was  the  individual 
property  of  Willard,  and  consequently  passed  to  them  by 
virtue  of  the  deed  of  assignment.  The  attaching  plaintiff  in 
the  present  case  denied,  generally,  the  allegations  of  the  in- 
terpleader, and  also  replied  specially  that  the  deed  of  assign- 
ment through  which  appellees  claim  "was  executed,  made, 
had  and  contrived  by  the  said  Elijah  A.  Willard  of  his  fraud 
and  covin,  with  the  intent  and  purpose  to  delay,  hinder  and 
defraud  his  creditors,"  etc.  To  this  replication  the  court 
sustained  a  general  demurrer,  and  the  cause  was  then  sub- 
mitted to  a  jury  upon  the  issue  tendered  by  the  interpleader, 
resulting  in  a  verdict  in  favor  of  appellees,  upon  which  the 
court  rendered  final  judgment.  From  this  judgment  there 
was  an  appeal  to  the  Appellate  Court  for  the  Fourth  District, 
24—114  Iii. 
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where  the  same  was  affirmed.  The  present  appeal  is  from 
the  judgment  of  the  latter  court. 

The  ruling  of  the  court  upon  the  demurrer  to  the  special 
replication  to  the  interpleader  presents  the  first  question  for 
consideration.  It  is  first  objected  that  the  replication  states 
a  mere  conclusion  of  the  pleader,  and  not  the  facts  constitut- 
ing the  fraud,  as  it  should  do.  This  is  a  misapprehension. 
While  we  fully  recognize  the  general  rule  adverted  to  by  coun- 
sel, yet  in  applying  it  there  is  another  general  rule  that  must 
not  be  lost  sight  of,  namely,  that  it  is  not  proper  to  plead 
mere  matters  of  evidence  in  any  case.  It  may  be  difficult  in 
some  cases  to  apply  these  well  recognized  rules  of  pleading, — 
and  this,  indeed,  is  conceded  by  the  most  authoritative  text 
writers ;  yet  we  perceive  no  difficulty  in  applying  them  in  the 
present  instance.  The  fraud  relied  on  here  is  not,  as  is  gen-^ 
erally  the  case,  to  be  inferred  from  a  great  variety  of  issuable 
facts  to  be  proven  on  the  trial.  It  differs  from  other  cases 
in  this  respect,  however,  only  in  the  paucity  of  the  issuable 
facts  from  which  the  fraud  is  to  be  inferred.  The  defence 
here  consists  of  two  facts,  namely,  the  making  of  the  deed, 
and  the  alleged  illegal  or  fraudulent  intent  with  which  it  was 
done.  Both  these  facts  are  distinctly  averred,  and  present 
triable  issues,  and  this  is  all  the  law  requires. 

We  have  examined  with  care  all  the  cases  cited  by  appel- 
lees' counsel  which  are  supposed  to  be  inconsistent  with  the 
conclusion  here  reached,  but  we  find  nothing  in  them  that, 
in  our  judgment,  warrants  such  an  inference.  It  is  true  the 
language  of  the  opinions  in  some  of  them  is  quite  broad,  yet 
when  limited,  as  it  must  be,  to  the  facts  in  the  particular 
case,  it  is  entirely  consistent  with  the  conclusion  here  reached. 
Most  of  the  cases  in  this  court  bearing  upon  the  question  are 
mainly  based  upon  llovey  et  al,  v.  Holcomb  et  cCL  11  111.  660. 
But  even  in  that  case,  which  may  be  regarded  as  the  leading 
one  on  the  subject  in  this  State,  this  court  holds  the  follow- 
ing language :    **It  may  sometimes  be  a  sufficient  averment 
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of  fraud  to  say  that  a  certain  specified  act  was  fraudulently 
done,  or  that  it  was  fraudulent,  without  showing  how  it  was 
fraudulent. "  The  case  in  hand  evidently  falls  directly  within 
the  class  of  cases  here  alluded  to. 

As  to  the  form  of  the  replication,  it  is  in  strict  conformity 
with  the  precedents,  and  we  see  no  objection  to  it  in  that 
respect.     3  Chitty's  Pleadings,  *1168. 

It  is  further  objected  that  the  deed  of  assignment,  having 
been  properly  filed  and  recorded  in  the  county  court,  and  that 
court  having  necessarily  recognized  its  validity  in  appointing 
new  trustees  under  it,  its  validity  can  not  be  questioned  in 
a  mere  collateral  proceeding,  as  is  sought  to  be  done  here ; 
that  by  reason  of  such  action  of  the  county  court  its  validity 
became  res  judicata,  and  hence  it  can  only  be  attacked  by  a 
direct  proceeding  for  the  purpose  of  setting  it  aside.  We  do 
not  concur  in  this  view,  nor  do  we  think  the  authorities  cited 
by  counsel  in  its  support  sustain  it,  and  there  is  certainly 
nothing  in  the  statute  that  justifies  such  a  conclusion.  It  is 
clear  appellees'  right  to  the  attached  property  depended  solely 
npon  the  validity  of  the  deed  of  assignment,  and  it  is  equally 
clear  that  if  it  was  made,  as  is  alleged  in  the  replication,  with 
the  intent  to  defraud  the  creditors  of  Willard,  it  was  void  and 
inoperative  as  to  such  creditors.  We  are  therefore  of  opinion 
the  replication  presented  a  valid  defence  to  the  case  made 
by  the  interpleader,  and  that  the  court  erred  in  sustaining 
the  demurrer  to  it.  Nevertheless,  we  do  not  think  the  judg- 
ment should  be  reversed  for  that  reason.  Under  the  general 
traverse  of  the  interpleader  the  appellant  had  the  right  to 
prove  any  fact  which  could  properly  have  been  given  in  evi- 
dence under  the  special  replication,  and  she  could  not  there- 
fore have  been  injured  or  prejudiced  by  the  ruling  of  the 
court  upon  the  demurrer.  It  is  suflScient  in  all  cases  that 
there  is  one  issue  in  the  cause  under  which  a  given  defence 
may  be  proven.  That  was  the  case  here.  Zirkel  v.  Joliet 
Opera  House  Co.  79  111.  334. 
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The  point  is  also  made  that  the  court  erred  in  admitting 
the  deed  of  assignment  in  evidence,  against  the  objections  of 
appellant.  The  grounds  of  the  objection  are  two-fold :  First, 
that  the  deed  was  acknowledged  outside  of  the  State;  and 
second,  that  the  certificate  of  acknowledgment  is  insufficient 
in  this,  that  it  does  not  state  the  grantor  appeared  before 
the  notary  in  person.  The  first  section  of  the  act  of  1877, 
under  which  the  assignment  was  made,  provides,  among  other 
things,  that  "every  assignment  shall  be  duly  acknowledged 
and  recorded  in  the  county  where  the  person  or  persons  mak- 
ing the  same  reside, "  etc.  The  deed  in  question  was,  as  we 
have  already  seen,  duly  recorded  iA  Union  county,  where 
Willard  resided ;  but  the  contention  of  appellant  is,  that  it 
should  also  have  been  acknowledged  there.  We  do  not  think 
that  this  is  a  fair  or  reasonable  construction  of  the  language 
cited.  While  the  object  of  the  legislature  in  requiring  the 
deed  to  be  recorded  in  the  county  where  the  assignor  resides, 
etc.,  is  quite  apparent,  yet  no  possible  reason  is  perceived  for 
requiring  it  to  be  acknowledged  there.  The  place  of  acknowl- 
edgment would  therefore  seem  to  be  wholly  inconsequential, 
and  to  limit  it  to  a  particular  place  would  certainly,  in  many 
cases,  lead  to  great  inconvenience,  and  in  some  would  prob- 
ably operate  as  a  denial  of  the  right  of  a  failing  debtor  to  make 
such  an  assignment  at  all.  A  construction  which  would  lead 
to  such  results  ought  not  to  be  adopted  unless  the  statute 
plainly  and  imperatively  demands  it.  We  do  not  think  it 
does  in  this  case.  Had  a  comma  been  inserted  after  the 
word  "acknowledged,"  as  it  should  have  been,  no  one  would 
have  thought  of  that  word  being  limited  by  the  qualifying 
member  of  the  sentence,  "in  the  county  where  the  person  or 
persons  making  the  same  reside/*  etc.,  and  we  are  of  opinion 
that  sound  reason  and  public  convenience  alike  require  the 
provision  in  question  to  receive  the  same  construction  as  if 
the  comma  had  been  so  inserted.  We  therefore  hold  that  the 
requirements  of  the  statute  were  fully  met  by  the  recording 


ZiMMERMiLN  V.  WiLLARD  Ct  ol.  373 

Opinion  of  the  Goort. 

of  the  instrument  in  Union  county, — the  place  of  Willard's 
residence. 

In  respect  to  the  sufficiency  of  the  acknowledgment,  we  do 
not  deem  it  necessary  to  enter  into  an  elaborate  discussion  of 
the  question,  or  upon  a  review  of  the  authorities  relating  to  it, 
but  will  content  ourselves  with  stating,  in  general  terms,  that 
we  regard  the  certificate  sufficient.  It  states  that  Willard 
was  personally  known  to  the  notary,  and  that  he  appeared 
before  such  notary  and  made  the  acknowledgment  in  ques- 
tion. We  think  the  fair  inference  is,  that  the  party  making 
the  instrument  did  appear  in  person  before  the  notary,  though 
it  is  not  expressly  so  stated  in  the  certificate ;  and  without 
expressing  any  opinion  as  to  whether  this  would  be  sufficient 
under  our  Conveyance  act,  we  have  no  hesitancy  in  holding, 
as  we  do,  that  it  is  a  substantial  compliance  with  the  act 
relating  to  voluntary  assignments. 

It  is  further  objected  that  the  court  erred  in  admitting  the 
deposition  of  Willard  in  evidence,  for  the  purpose  of  proving 
that  the  moneys  attached  belonged  to  him  individually,  and 
not  to  him  and  Patterson,  as  partners.  The  argument  is, 
that  Willard  &  Patterson  having  been  sued  as  partners,  and 
the  existence  of  the  partnership  being  admitted  by  them  upon 
the  record,  Willard  could  not,  on  his  own  behalf,  introduce 
evidence  to  disprove  it,  and  as  the  assignees  claim  through 
him  as  mere  volunteers,  they  have  no  rights  in  this  respect 
which  he  himself  could  not  exercise.  The  argument  is  mani- 
festly unsound.  It  leads  to  this :  that  one,  after  having  made 
a  valid  assignment  of  his  property  for  the  benefit  of  creditors, 
might,  by  failing  to  make  a  proper  defence  when  sued  by  a 
stranger  in  respect  to  it,  defeat  the  assignment  altogether. 
It  is  not  within  the  power  of  the  insolvent  debtor  in  such 
case,  by  any  action  or  non-action  of  his,  in  pleading  or  other- 
wise, to  defeat  the  claims  of  the  creditors  under  the  assign- 
ment. As  between  the  appellant  and  Willard,  as  a  party 
defendant  in  the  attachment  suit,  the  evidence  objected  to 
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would  clearly  have  been  incompetent,  on  the  ground  suggested 
by  appellant's  counsel.  But  the  evidence  was  not  oflFered  in 
that  case,  nor  at  the  instance  of  Willard.  The  filing  of  the 
interpleader  was,  in  effect,  the  commencement  of  a  new  suit 
by  parties  claiming  adversely  to  both  the  plaintiff  and  defend- 
ants in  the  attachment  suit,  for  the  enforcement  of  rights 
which  accrued,  if  they  have  any  existence  at  all,  long  before 
the  commencement  of  the  attachment  proceeding,  and  to  hold 
that  the  rights  of  the  creditors  thus  accruing  could  be  pre- 
judiced by  anything  Willard  might  do  or  neglect  to  do  in  the 
attachment  suit,  would  certainly  be  a  startling  proposition, 
and  one  to  which  we  can  not  for  a  moment  yield  our  assent. 

Upon  a  careful  consideration  of  the  instructions,  we  find  no 
substantial  error  requiring  a  reversal.  Some  of  those  given 
on  behalf  of  appellees  are,  considered  as  general  propositions, 
subject  to  criticism,  but  as  applicable  to  the  evidence  before 
the  jury,  and  the  controlling  issue  in  the  case,  the  appellant 
could  not  have  been  prejudiced  by  them.  As  to  appellant's 
refused  instructions,  we  think  they  either  announced  a  wrong 
principle  of  law,  or  were  calculated  to  mislead  the  jury,  and 
were  therefore  properly  refused.  The  truth  is,  the  case  was 
tried  and  decided  by  the  jury  upon  a  sharp  issue  of  fact. 
Whether  the  attached  property  belonged  to  appellees,  as 
charged  in  the  interpleader,  depended  upon  whether  or  not 
Willard  &  Patterson  were  partners  in  the  grain  trade.  Ap- 
pellant maintained  that  they  were,  and  appellees  that  they 
were  not.  This  was  the  frictional  point  in  the  case,  and  the 
one  upon  which  it  turned.  The  proofs  in  other  respects  were 
formal,  merely.  Upon  this  issue  the  jury  found  in  favor  of 
appellees,  and  their  finding  has  received  the  sanction  aqd 
approval  of  the  circuit  and  Appellate  courts,  and,  as  already 
indicated,  we  discover  no  error  in  the  proceedings  of  the  trial 
court  which  we  regard  as  having  contributed  to  this  result, 
and  we  are  therefore  not  permitted  to  interpose. 

The  judgment  will  be  affirmed.  j^g,^ent  affirmed. 
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1.  Homestead — effect  of  a  divorce  at  the  suit  of  the  wife,  as  to  her 
Jiomeatead  right.  Where  a  wife  procures  a  divorce  from  her  husbaud,  the 
court  is  authorized  to  inake  disposition  as  to  the  homestead;  but  if  the  court 
fails  to  do  this,  the  relation  of  husband  and  wife  being  severed  by  the  decree 
of  divorce,  the  latter  loses  all  cLiim  to  a  homestead,  so  that  the  husband  may 
sell  the  premises  without  her  release  of  homestead  right.  It  is  different  in 
respect  to  the  wife's  dower,  which  is  not  lost  by  a  divorce  for  the  husband's 
foult. 

2.  The  surviving  wife  of  a  deceased  householder,  who  is  made  to  succeed 
to  his  estate  of  homestead,  is  the  one  who  is  his  wife  at  the  time  of  his  death. 
A  divorced  wife  will  take  no  rights  in  the  homestead. 

3.  Dower — in  the  case  of  two  widows^  as,  of  father  and  son — and  as  to 
the  relative  rights  of  a  wife  who  had  obtained  a  divorce,  and  the  wife  in 
actual  wedlock  at  the  time  of  the  husband's  death.  Where  a  son  takes  land 
by  descent  from  his  father,  subject  to  the  dower  of  his  mother  in  the  same, 
and  her  dower  is  afterward  asKi<,'ued  to  her,  such  assignment  will  relate  back 
to  the  time  of  the  death  of  the  father,  so  as  to  prevent  the  seizin  of  the  son  as 
of  a  present  estate  in  the  third  of  the  premises  assigned  to  the  widow  of  the 
father;  and  the  legal  effect  is  to  deprive  the  widow  of  the  son,  who  dies  in 
the  lifetime  of  his  mother,  of  dower  even  in  the  reversion  of  the  third  of  the 
estate  assigned. 

4.  But  the  rule  is  different  where  the  father  conveys  to  the  son.  In  such 
case  the  son  becomes  seized  of  a  present  estate  in  the  whole  of  the  premises, 
subject  only  to  the  contingent  dower  right  of  his  mother  in  one -third  thereof, 
if  she  survives  the  grantor,  so  that  upon  the  death  of  such  grantee  during  the 
life  of  the  widow  of  the  gmntor,  the  wife  of  such  grantee  is  entitled  to  dower 
in  the  whole  premises,  subject  only  to  the  incumbrance  of  the  prior  right  of 
dower  in  one-third  of  that  estate  during  the  actual  continuance  of  that  right. 

5.  So,  applying  these  mles  to  the  present  case,  where  a  husband,  seized 
•of  the  fee  in  land  subject  to  the  contingent  right  of  dower  in  a  former  wife, 
who  had  procured  a  divorce  for  his  fault,  marries  again,  and  dies  leaving  both 
the  divorced  wife  and  the  second  wife  living,  the  former  will  take  dower  in 
one-third  of  the  whole,  unincumbered,  and  the  latter  will  be  entitled  to 
dower  in  the  whole  premises,  subject  to  the  incumbrance  of  the  first  wife's 
prior  right  of  dower  during  the  continuance  of  that  right. 
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Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  William  C.  Kuepfner,  for  the  appellant : 

Section  2,  chapter  52,  of  the  Eevised  Statutes,  provides 
that  "such  (homestead)  exemption  shall  continue  after  the 
death  of  such  householder,  for  the  benefit  of  the  husband  or 
wife  surviving."  The  surviving  wife  takes  the  homestead. 
**A  wife  is  a  woman  who  has  a  husband."  2  Bouvier's  Law 
Die.  661. 

When  Christian  Stahl,  after  the  divorce,  married  Mary 
Meyers,  (now  Mary  Stahl,)  the  latter  became  his  wife,  and 
remained  so  till  his  death.  He  could  not,  under  our  laws, 
have  two  wives  at  the  same  time.  The  divorce  destroyed  the 
marriage  relation  between  him  and  Catharine  Stahl,  and 
they  became  strangers  to  each  other  as  if  they  had  never  been 
married,  except  with  regard  to  alimony  and  dower.  The  first 
wife  thereafter  had  no  rights  in  his  property,  except  such  as 
the  decree  for  alimony  gave  her,  and  her  dower  rights  ex- 
pressly saved  to  her  by  the  statute  as  the  innocent  party. 
Kev.  Stat.  chap.  41,  sec.  14. 

The  law  makes  no  similar  saving  as  to  the  homestead.  It 
provides :  "In  case  of  divorce,  the  court  granting  the  divorce 
may  dispose  of  the  homestead  according  to  the  equities  of  the 
case."     Rev.  Stat.  chap.  52,  sec.  6. 

The  widow  Mary  Stahl  was  entitled  to  receive  for  dower 
one-third  of  all  the  land,  and  not  only  one-third  of  two-thirds. 
Eev.  Stat.  chap.  41,  sec.  1. 

If  the  land  of  the  husband  be  subject  to  an  incumbrance 
paramount  to  dower,  the  burthen  is  to  be  apportioned  be- 
tween the  widow  and  the  owner  of  the  inheritance  according 
to  the  relative  value  of  their  respective  estates.  2  Scribner 
on  Dower,  (2d  ed.)  696. 

A  widow  is  entitled  to  dower  in  lands  of  which  her  hus- 
band died  seized,  notwithstanding  dower  had  been  previously 
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assigned  in  the  same  lands  to  the  widow  of  the  husband's 
father.  On  the  death  of  the  widow  of  the  father,  the  widow 
of  the  son  becomes  further  entitled  to  one-third  of  the  por- 
tion originally  assigned  to  the  former.  Beer  v.  Snyder,  11 
Wend.  592. 

This  question  has,  in  eflPect,  been  passed  upon  by  this  court 
in  the  case  of  Steele  v.  LaFramhols*  Admr.  68  111.  457,  where 
there  was  a  junior  and  a  senior  dower  right  in  the  same  land* 

Mr.  W.  N.  Horner,  for  the  appellees,  after  citing  and  com- 
menting on  sections  1  to  5,  inclusive,  of  chapter  52,  and  sec- 
tion 16,  of  chapter  68,  contended,  from  the  evidence,  that 
Catharine  Stahl  was  clearly  vested  with  the  right  of  home- 
stead.    She  has  done  no  act  to  forfeit  or  lose  it. 

It  is  against  the  policy  as  well  as  the  terms  of  the  Home- 
stead law,  to  permit  the  husband  to  deprive  the  wife  of  her 
right  to  claim  the  homestead, — except  by  removal  with  his 
family  from  the  place.  Allen  v.  Hawley,  66  111.  164.  Vide 
section  16,  chapter  ^S,  of  the  Revised  Statutes,  supra,  which 
is  a  recent  enactment  modifying  the  latter  part  of  the  above 
decision. 

A  husband  can  not  effect  an  alienation  of  his  family  home- 
stead by  laches,  and  thus,  by  an  indirect  method,  accomplish 
what  he  can  not  do  directly.  The  right  is  conferred  by  stat- 
ute, and  can  only  be  divested  in  the  mode  provided  by  statute. 
Huhbell  V.  Canady,  58  111.  425  ;  Booker  v.  Anderson,  35  id.  66 ; 
Haskins  y.  Litchfield,  31  id.  137;  Pardee  v.  Lindley,  id.  174; 
Mix  V.  King,  66  id.  145. 

Withdrawal  from,  by  ill-treatment,  does  not  deprive  her  of 
the  right.     Thompson  on  Homestead,  sees.  73-78. 

A  husband  can  not  deprive  her  of  this  right.  Conroy  v, 
Sullivan,  44  111.  451. 

If  a  decree  of  divorce  is  silent  as  to  homestead,  the  hus- 
band can  not  maintain  ejectment  against  the  divorced  wife 
in  possession.     Sellon  v.  Reed,  5  Biss.  125. 
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Divorce  by  one  for  the  misconduct  of  the  other  will  not  bar 
dower  in  the  one  who  is  blameless.  Eev.  Stat.  chap.  41, 
sec.  14. 

Where  two  or  more  widows  are  to  be  endowed  out  of  the 
same  messuage,  as  to  the  manner  of  setting  out  the  same  see 
4  Kent's  Com.  (11th  ed.)  67,  ♦64;  Coke  on  Littleton,  31; 
In  the  viatter  of  Creiger,  1  Barb.  Ch.  599 ;  Elwood  v.  Klock, 
13  Barb.  50;  Washburn  on  Eeal  Prop.  (2d  ed.)  chap.  7, 
pp.  210,  211;  Learitt  v.  Lamprey,  13  Pick.  3S2. 

The  interposition  of  a  mere  possibility,  so  that  it  be  of  a 
freehold  nature,  between  the  right  of  dower  and  the  inherit- 
ance, will  prevent  a  title  of  dower  from  attaching.  1  Scrib- 
ner  on  Dower,  (2d  ed.)  246. 

Dower  is  not  allowed  where  there  is  an  intervening  con- 
tingent freehold  remainder.  1  Scribner  on  Dower,  (2d  ed.) 
235-246. 

The  inchoate  right  of  dower  is  an  incumbrance.  It  is  a 
right  of  property.     2  Scribner  on  Dower,  3-8. 

The  wife's  right  to  dower  is  an  interest  in  lands  contingent 
•during  the  life  of  the  husband,  and  attaches  on  the  lands 
as  soon  as  there  is  a  concurrence  of  marriage  and  seizin. 
Denton  v.  Nanny,  8  Barb.  618. 

Dower,  before  assignment,  is  "an  interest  in  lands."  Finch 
V.  Finch,  10  Ohio  St.  501 ;  Lathrop  v.  Foster,  51  Me.  367. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Catharine  Stahl  was,  on  December  31,  1863,  married  to 
Christian  Stahl,  and  lived  with  him  as  his  wife  on  a  certain 
eiglity-acre  tract  of  land,  of  which  said  Christian  was  seized 
in  fee,  until  in  the  year  1882,  when,  in  the  month  of  Febru- 
ary, she  obtained  a  divorce  from  him  for  extreme  and  repeated 
cruelty,  and  a  decree  for  alimony  of  fifteen  dollars  per  month, 
which,  by  reason  of  his  death,  has  abated.  (Lennahnn  v, 
O'Keefe,  107  111.  620.)     Philip  Stahl,  a  minor,  now  about 
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seventeen  years  of  age,  was  the  sole  issue  of  the  marriage, 
who  has,  ever  since  the  divorce,  been  in  the  sole  custody  of 
the  said  Catharine.  The  decree  of  divorce  made  no  provision 
with  respect  to  the  custody  of  the  child.  After  the  divorce 
Christian  Stahl  continued  to  reside  on  said  premises.  On 
November  11,  1882,  he  was  married  to  Mary  Meyers,  and 
lived  with  her  as  his  wife,  on  the  premises,  until  his  death, 
-on  July  26,  1884,  and  ever  since  his  death  she  has  occupied 
the  premises  as  his  widow.  There  was  no  issue  of  this  second 
marriage.  Catharine  Stahl,  the  first  wife,  and  Philip  Stahl, 
«on  of  the  first  marriage,  suing  by  Catharine  Stahl,  his  next 
friend,  filed  their  bill  in  chancery,  claiming,  on  the  part  of  said 
Catharine,  dower  and  homestead  in  said  real  estate,  alleging 
that  Mary  Stahl,  the  second  wife,  was  entitled  to  dower  in 
the  land  that  should  remain  after  the  said  Catharine's  dower 
and  homestead  had  been  set  off,  and  praying  that  the  respect- 
ive dower  and  homestead  rights  might  be  set  off  accordingly. 
Mary  Stahl",  the  second  wife,  answered,  denying  that  Catha- 
rine Stahl  was  entitled  to  homestead  in  the  real  estate,  and 
filed  her  cross-bill,  setting  up  the  facts  of  the  case,  alleging 
that  she  was  entitled  to  dower  and  to  an  estate  of  homestead 
in  the  premises,  and  praying  that  her  dower  and  homestead 
might  be  set  off  to  her.  The  circuit  court  decreed  that  Cath- 
arine Stahl  was  entitled .  to  a  homestead  estate  in  said  real 
•estate  of  the  value  of  $1000,  and  to  a  dower  estate  in  what 
remained  of  said  premises  after  said  homestead  estate  had 
been  set  off,  and  that  after  said  homestead  and  dower  estates 
had  been  set  off  to  said  Catharine  Stahl,  then  the  said  Mary 
Stahl  was  entitled  to  dower  in  the  land  then  remaining.  Mary 
Stahl  took  this  appeal. 

The  circuit  court  erred  in  its  decree  as  to  homestead.  Sec- 
tion 5,  chapter  52,  of  the  Revised  Statutes  of  1874,  provides: 
**In  case  of  a  divorce,  the  court  granting  the  divorce  may  dis- 
pose of  the  homestead  estate  according  to  the  equities  of  the 
case."     Here,  the  court  granting  the  divorce  made  no  order 
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with  respect  to  the  homestead.  The  disposition  of  it,  there- 
fore, must  be  as  directed  by  the  statute.  After  the  divorce, 
the  homestead  estate  remained  and  continued  in  Christian 
Stahl,  the  householder  and  owner  in  fee  of  the  premises. 
Upon  the  granting  of  the  divorce,  Catharine  Stahl's  relation 
of  wife  to  Christian  Stahl  was  severed, — she  then-  became 
entirely  disconnected  with  the  homestead  estate,  and  had  no 
right  pertaining  to  any  property  of  Cliristian  Stahl  by  virtue 
of  having  been  his  wife,  except  dower  saved  by  the  statute, 
the  divorce  having  been  for  the  misconduct  of  the  husband, 
and  the  alimony  which  was  allowed.  The  Homestead  Ex- 
emption act  provides  that  no  release  or  conveyance  of  the 
homestead  estate  shall  be  valid  unless  the  same  be  in  writing,, 
subscribed  by  the  householder  and  his  or  her  wife  or  hus- 
band, if  having  one.  Now,  if,  after  the  divorce  and  before  his 
second  marriage,  Christian  Stahl  had  been  minded  to  release 
or  convey  the  homestead,  he  could  have  done  so  by  his  own 
deed  alone,  as  he  would  have  had  then  no  wife  to  join  with 
him  in  the  deed.  Upon  death,  the  statute  declares,  "such 
exemption  (homestead)  shall  continue  after  the  death  of  such 
householder,  for  the  benefit  of  the  husband  or  wife  surviving, 
so  long  as  he  or  she  continues  to  occupy  such  homestead,"  etc. 
The  wife  surviving  here  was  Mary  Stahl,  the  second  wife,  and 
not  Catharine  Stahl,  the  divorced  wife.  The  latter  had  once 
been  the  wife  of  Christian  Stahl,  but  she  was  not  his  wife 
at  the  time  of  his  death.  Our  law  does  not  admit  the  idea 
of  a  man  having  two  wives  at  the  same  time.  The  surviving 
wife  of  a  decedent  is  the  one  who  was  his  wife  at  the  time 
of  his  death.  Mary  Stahl  was  such  one  here,  occupying  the 
premises  at  that  time  with  Christian  Stahl,  and  she  is  the 
person  for  whose  benefit  the  statute  says  the  homestead 
estate  shall  continue  so  long  as  she  continues  to  occupy  the 
homestead. 

We  are  of  opinion,  too,  the  decree  was  erroneous  in  respect 
to  the  extent  of  the  dower  right  of  the  second  wife.    There  is 
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a  case  of  dower  where  the  rule  which  the  court  adopted  would 
be  the  correct  one, — as,  where  a  son  takes  land  by  descent 
from  his  father,  subject  to  the  dower  of  his  mother  in  the 
same,  and  her  dower  is  afterwards  assigned  to  her,  such 
assignment  relates  back  to  the  death  of  the  father  so  as  to 
prevent  the  seizin  of  the  son  as  of  a  present  estate  in  the 
third  of  the  premises  assigned  to  the  widow  of  the  father ;  and 
the  legal  effect  is  to  deprive  the  widow  of  the  son,  who  dies 
in  the  lifetime  of  his  mother,  of  dower  even  in  the  reversion 
of  the  third  of  the  estate  assigned  to  the  mother  for  dower. 
But  the  case  is  different  where  the  father  conveys  to  the  son. 
In  such  case  the  son  becomes  seized  of  a  present  estate  in  the 
whole  of  the  premises,  subject  only  to  the  contingent  dower 
light  of  his  mother  in  one-third  thereof  if  she  survives  the 
grantor, — so  that  upon  the  death  of  such  grantee  during  the 
life  of  the  widow  of  the  grantor,  the  wife  of  such  grantee  is 
entitled  to  an  estate  in  dower  in  the  whole  premises,  subject 
only  to  the  incumbrance  of  the  prior  right  of  dower  in  one- 
third  of  that  estate  during  the  actual  continuance  of  that  right. 
(Dunham  v.  Osborn,  1  Paige,  634 ;  In  the  matter  of  Cregier, 
1  Barb.  Ch.  598 ;  Bear  v.  Snyder,  11  Wend.  592.)  The  rule 
is  laid  down  to  the  same  effect  in  4  Kent's  Commentaries, 
marg.  page  64,  as  follows :  "If  A  be  seized,  and  has  a  wife, 
and  sells  to  B,  who  has  a  wife,  and  the  husbands  then  die 
leaving  their  wives  surviving,  the  wife  of  B  will  be  dowable 
of  one-third  of  two-thirds  in  the  first  instance,  and  of  the  one- 
third  of  the  remaining  one-third  on  the  death  of  the  widow  of 
A,  who,  having  the  elder  title  in  dower,  is  to  be  first  satisfied 
of  her  dower  out  of  the  whole  farm.  *'  And  see  1  Washburn 
on  Beal.  Prop.  marg.  page  210;  Steele  v.  La  Frainbois*  Admr, 
68  Dl.  456. 

This,  we  consider,  is  the  rule  which  should  apply  here. 
Christian  Stahl  was  seized  of  a  present  estate  in  the  whole 
premises,  subject  only  to  the  contingent  right  of  dower  of  his 
first  wife  in  one-third  thereof ;  and  the  second  wife  is  entitled 
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to  dower  in  the  whole  premises,  subject  to  the  incumbrance 
of  the  first  wife's  prior  right  of  dower  during  the  continuance 
of  that  right. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Decree  reversed. 


Jane  E.  Stowb 

V. 

Harriet  Steele. 


Filed  at  Ottawa  June  13,  1885, 

1.  Dower— tr\«re  deed  becomes  inoperative  to  pa88  principal  estate- 
effect  upon  the  release  of  dower.  Where  a  deed  from  a  haBband  and  wife 
becomes  iuopemtive  as  to  the  husband's  estate  by  reason  of  a  sale  nnder  a 
prior  judgment  lien,  or  for  other  cause,  it  will  also  become  inoperative  as  to 
a  release  of  dower  therein  by  the  wife,  and  she  may  assert  the  right  after  the 
death  of  her  husband. 

2.  Same — duty  of  dowresa  as  to  the  payment  of  tajces — effect  of  non- 
payment as  working  a  forfeiture^  as  for  waste.  While  the  party  holding 
the  title  to  land  in  which  a  widow  is  entitled  to  dower,  is  in  possession,  or 
receiving  the  income  from  the  estate,  the  dowress  is  under  no  obligation  or 
duty  to  pay  the  taxes  on  the  same. 

3.  So  dower  will  not  be  foi-feited  by  the  failure  of  the  dowress  to  pay  the 
taxes  on  the  premises,  and  allowing  them  to  be  sold  therefor,  before  they  a» 
in  fact  assigned  to  her  and  she  is  put  in  possession. 

4.  If  back  taxes  on  land  out  of  which  dower  is  sought,  are  taken  into 
consideration  and  adjudicated  in  the  proceeding  for  the  assignment  of  dower, 
in  fixing  the  damages  the  damandant  is  entitled  to  for  the  detention  of  her 
dower,  the  reversioner,  having  had  the  benefit  in  that  way  of  all  the  taxes 
paid  by  her,  can  not  be  heard  to  insist  that  the  non-payment  of  such  taxes  at 
the  proper  time  worked  such  waste  as  to  bar  her  dower  under  the  statute. 

5.  Same— /ac/ic« — limitation— as  a  bar  to  dower  right.  Where  a  widow 
has  brought  suit  for  the  assignment  of  her  dower  in  proper  time,  and  ha» 
persistently  been  seeking  such  assignment  for  about  twenty  years,  and  has 
been  delayed  by  appeals  and  the  contesting  of  her  right,  she  will  not  b& 
barred  of  the  same  on  the  ground  of  laches. 


Stowb  v.  Stbelb.  385 


Briefs  of  Counsel. 


6.  No  period  short  of  seyen  years'  adverse  possession  nnder  claim  and 
color  of  title  and  the  payment  of  the  taxes,  will  work  a  bar  to  the  claim  of 
dower;  and  the  same  strictness  of  proof  as  in  actions  of  ejectment  will  be- 
required  to  sustain  the  bar. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon^ 
George  Gardner,  Judge,  presiding. 

Messrs.  Monroe  &  Leddy,  for  the  appellant : 

Appellee  was  not  entitled  to  dower  in  the  premises  in  ques- 
tion, having  previously  relinquished  the  same  in  a  deed  ta 
Hubbard.  Morton  v.  Noble,  57  111.  176 ;  Dock  Co.  v.  Kinziey 
49  id.  289;  Johnson  v.  Montgomery,  61  id.  185;  Eev.  Stat. 
chap.  30,  sec.  17. 

A  tenant  for  life,  or  dowress,  is  liable  for  all  taxes  assessed 
upon  lands  subject  to  such  tenancy.  Prettyman  v.  WaUton, 
34  111.  175 ;  Peyton  v.  Jeffries,  50  id.  143  ;  White  v.  Mayor  of 
Nashville,  2  Swan,  364 ;  2  Scribner  on  Dower,  733. 

If  appellee  ever  had  a  right  of  dower  in  the  premises,  she 
has  forfeited  the  same  by  allowing  the  premises  to  be  sold 
for  taxes,  and  having  been  guilty  of  waste.  Rev.  Stat.  chap.  4, 
sec.  45 ;  Finch  v.  Brown,  3  Gilm.  488 ;  McConnell  v.  Greene,. 
id.  590 ;  Jones  v.  Devore,  8  Ohio,  430. 

Appellee's  claim  for  dower  is  barred  by  the  Statute  of  Lim- 
itations, and  laches,  Owen  v.  Peacock,  38  111.  33 ;  Steele  v. 
Gellatly,  41  id.  39 ;   Whiting  v.  Nicholl,  46  id.  230. 

A  dowress  does  not  acquire  a  right  of  entry  until  dower 
has  been  assigned  her.  Park  on  Dower,  334,  336 ;  Hoots  v. 
Graham,  23  111.  81. 

Mr.  John  W.  Waughop,  for  the  appellee : 

When  the  deed  which  is  claimed  to  relinquish  dower  failed 
as  to  the  husband,  it  also  became  inoperative  as  a  release  of 
dower.  Blaine  v.  Harrison,  11  111.  385;  Summers  v.  Bobb,. 
13  id.  483;  Stowe  v.  Steele,  45  id.  330. 

Appellee  was  not  liable  for  taxes  until  put  into  possession* 
The  only  sale  for  taxes  was  before  she  ever  had  possession. 
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No  period  short  of  that  fixed  by  the  Statate  of  Limitations 
will  bar  dower.  She  is  certainly  not  guilty  of  laches.  The 
evidence  in  this  case  shows  that  the  appellee  has  been  con- 
stantly in  court  asserting  her  right  to  dower  since  1864,  when 
she  filed  her  bill,  up  to  the  present  time.  Stowe  v.  Steele,  45 
111.  328;  83  id.  422;  Steele  v.  LaFramhoise,  68  id.  436. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  original  bill  in  this  case  was  brought  by  Jane  R.  Stowe, 
in  the  Superior  Court,  against  Harriet  Steele,  but  as  no  point 
is  made  in  the  argument  against  the  correctness  of  the  deci- 
sion of  the  court  dismissing  it  for  want  of  equity,  its  contents 
need  not  be  stated.  The  present  controversy  arises  on  the 
decree  rendered  on  the  cross-bill  of  Harriet  Steele,  asserting 
her  right  to  dower  in  the  premises  described  in  the  original 
bill.  The  admission  in  the  record  forbids  any  controversy  as 
to  the  original  right  of  Mrs.  Steele  as  to  dower  in  the  prem- 
ises, and  unless  that  right  has  been  in  some  way  barred  or 
cut  oflf,  the  decree  assigning  her  dower,  and  consequent  dam- 
ages for  the  detention,  must  be  aflSrmed. 

It  is  said  the  right  of  dower  which  Mrs.  Steele  may  have 
had  in  the  premises,  was  released  by  the  warranty  deed  of 
her  husband,  Ashbel  Steele,  conveying  the  premises  to  Eli- 
jah K.  Hubbard,  in  the  execution  of  which  she  joined  and 
acknowledged  the  release  of  her  dower.  This  deed  bears  date 
November  21,  1838.  It  is  admitted  by  stipulation,  that  com- 
plainant in  the  original  bill  derived  title  to  the  premises  by 
certain  mesne  conveyances,  through  a  sheriflf's  sale,  on  a  judg- 
ment recovered  by  W.  H.  Stowe  and  others,  against  Ashbel 
Steele,  the  husband  of  demandant,  in  July,  1837,  and  that  the 
premises  were  conveyed  to  W.  H.  Stowe  by  the  sheriff,  in  May, 
1840.  In  that  way  the  deed  to  Hubbard  became  inoperative 
by  reason  of  the  prior  judgment  lien.  Complainant  is  in  no 
way  connected  with  the  title  conveyed  by  Ashbel  Steele  and 
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his  wife  to  Hubbard.  As  to  it  she  is  a  stranger,  and  can  take 
nothing  under  it.  All  the  title  she  has  is  by  mesne  convey- 
ances from  the  purchaser  at  the  sheriiBf's  sale,  on  a  judgment 
that  had  become  a  lien  on  the  property  prior  to  the  making 
of  the  deed  by  the  owner  to  Hubbard. 

The  doctrine  is  well  settled  by  numerous  decisions  of  this 
court,  that  where  a  deed  from  husband  and  wife  becomes  in- 
operative as  to  the  husband's  estate,  because  made  in  fraud 
of  the  rights  of  creditors,  or  from  any  previous  lien  or  in- 
cumbrance, or  where  the  purchase  money  is  recovered  back 
for  a  defect  of  title  in  the  husband,  the  wife's  dowei?  is  not 
barred  by  the  deed.  (BlainY.  Flarfison,  11  111.  384;  Morton 
Y.  Noble,  57  id.  176,  and  other  cases.)  Here  the  deed  of  the 
husband  and  wife  became  inoperative  as  to  the  husband's 
estate  by  reason  of  a  prior  judgment  lieu,  and  under  the 
rules  announced  in  the  cases  cited,  demandant's  dower  in  the 
premises  covered  by  the  deed  is  not  barred. 

The  statute  (section  45  of  the  Dower  act,  Eev.  Stat.  1874,) 
provides,  no  person  endowed  of  any  land  shall  commit  or  suf- 
fer any  waste  thereof,  on  penalty  of  forfeiting  that  part  of  the 
estate  whereupon  such  waste  is  made, — and  in  view  of  that 
provision  of  law  it  is  insisted  if  demandant  were  ever  entitled 
to  dower  in  the  premises  in  question,  she  forfeited  her  right 
to  the  same  by  allowing  the  property  to  be  sold  for  taxes.  It 
is  quite  certain  the  dowress  would  be  under  no  legal  obligation 
to  pay  taxes  until  a  portion  of  the  estate  had  been  assigned 
and  set  apart  to  her  as  and  for  dower,  and  it  would  seem 
to  be  a  fall  and  complete  answer  to  the  position  taken,  that 
no  dower  was  in  point  of  fact  assigned  to  her  at  the  time  it 
was  alleged  the  property  was  sold  for  taxes  by  or  under  any 
decree  then  in  force.  The  first  decree  assigning  dower  to  her 
in  the  property  was  rendered  in  1864.  That  decree  was  re- 
versed by  the  Supreme  Court,  and  since  then  there  has  been 
no  other  decree  assigning  dower  to  her  until  it  was  done  by 
the  present  decree.     But  aside  from  this  view  of  the  law,  it 
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appears  most  of  the  taxes  against  the  property  the  non-pay- 
ment of  which  is  said  to  be  waste  suffered  by  the  dowress, 
accrued  at  a  time  when  she  was  not  in  possession  of  the  prop- 
erty, and  at  a  time  when  the  party  entitled  to  the  property 
after  the  dower  should  be  extinguished  was  receiving  the  in- 
come from  the  estate,  and  of  course  the  dowress  would  be 
under  no  sort  of  obligation  to  pay  the  taxes  at  that  time.  It 
does  not  appear  how  it  was,  in  fact,  but  it  may  be  the'  ques- 
tion of  back  taxes  was  adjudicated  in  fixing  the  amount  of 
damages  demandant  would  be  entitled  to  for  the  detention  of 
her  dower.  If  so,  the  party  entitled  to  the  reversion  having 
had  the  benefit  in  that  way  of  all  the  taxes  paid  by  her,  she 
can  not  be  heard  to  insist  the  non-payment  of  such  taxes 
at  the  proper  time  worked  such  waste  as  would  bar  dower 
under  the  statute. 

It  is  also  made  a  point  against  the  decree,  that  if  demand- 
ant ever  had  a  right  of  dower  in  the  premises,  the  same  is 
baiTed  by  the  Statute  of  Limitations,  and  is  lost  by  her  ex- 
traordinary laches  and  neglect  in  enforcing  the  same.  Neither 
position  taken  can  be  sustained.  It  has  been  repeatedly  held 
by  this  court,  that  dower,  as  well  as  any  other  interest  in 
land,  may  be  barred  by  a  state  of  facts  that  would  bring 
the  claim  within  the  operation  of  the  Statute  of  Limitations 
of  1839.  {Owen  v.  Pea<:ock,  38  111.  33;  Steele  v.  Gellaty,  41 
id.  39.)  No  period  short  of  seven  years'  adverse  possession 
under  claim  and  color  of  title  and  the  payment  of  taxes,  will 
work  a  bar  to  the  claim  of  dower,  and  the  same  strictness  of 
proof  as  in  actions  of  ejectment  will  be  required  to  sustain 
the  bar.  It  is  obvious  no  period  of  seven  years*  adverse  pos- 
session under  claim  and  color  of  title,  or  otherwise,  has  been 
proved  in  this  case,  and  no  bar  is  made  out  under  the  Statute 
of  Limitations  of  1839. 

Nor  is  there  any  just  ground  for  imputing  laches  to  demand- 
ant on  account  of  failing  to  assert  her  claim  to  dower.  The 
opinions  of  the  Supreme  Court  in  several  cases  between  tbe 
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same  parties,  and  other  court  proceedings,  were  put  in  evi- 
dence, from  which  it  appears  that  "she  has  persistently  as- 
serted her  claim  to  dower"  in  the  premises,  since  May,  1864. 
In  that  year  she  filed  her  petition  for  dower.  It  was  allowed 
by  the  court,  and  she  was  placed  in  possession  of  that  por- 
tion of  the  premises  assigned  to  her  as  dower.  Although  that 
decree  was  reversed  by  the  Supreme  Court,  her  dower  in  the 
premises  was  distinctly  recognized,  and  the  decree  was  only 
reversed  for  an  error  in  ascertaining  the  damages  for  the 
detention  of  her  dower.  {Stowe  v.  Steele,  45  111.  328.)  It  is 
true  she  was  afterwards,  by  the  decree  of  the  circuit  court, 
dispossessed,  but  she  was  again,  after  being  out  of  possession 
for  a  period  less  than  six  years,  placed  back  in  the  posses- 
sion of  her  dower  by  an  order  of  the  same  court,  and  this 
latter  order  was  afterwards  affirmed  in  the  Supreme  Court. 
{Stowe  V.  Steele,  83  111.  492.)  Since  she  was  last  placed  in 
possession  of  the  portion  of  the  lot  that  had  in  a  former 
proceeding  been  assigned  to  her  as  dower,  demandant  has 
continued  in  possession  until  the  original  bill  in  this  case 
was  filed,  and  a  receiver  was  appointed  by  the  court  to  take 
charge  of  the  property.  In  view  of  these  facts,  it  is  idle  to 
say  demandant  has  been  guilty  of  the  slightest  negligence 
in  asserting  her  claim  to  dower  to  the  premises  in  question. 
That  it  might  have  been  done  more  effectually  may  be  con- 
ceded, but  certainly  not  more  persistently.  The  records  of 
this  and  other  courts  in  evidence  show  she  has  constantly 
insisted  on  her  claim,  and  now,  after  so  many  years  of  con- 
tention, she  ought  to  be  permitted  the  quiet  enjoyment  of 
that  which  this  court  decided,  as  early  as  1867,  was  her  legal 
right,  without  being  subjected  to  further  litigation  concern- 
ing it. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
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RoswELL  D.  Lyman 

V. 

Henry  E.  Gedney. 

Filed  at  Ottawa  June  13, 1885. 

1.  Specific  performance— w/icrc  penalty  for  non-performance  is 
provided.  The  mere  fact  that  a  contract  stipulates  for  the  payment  of  liqui- 
dated damages  in  case  of  failure  to  perform,  does  not  prevent  a  court  of 
equity  from  decreeing  a  specific  performance.  • 

2.  It  is  only  where  the  contnict  stipulates  for  one  of  two  things  in  the 
alternative, — the  peiformance  of  certain  acts,  or  the  paj'ment  of  a  certain 
amount  of  money  in  lieu  thereof, — ^that  equity  will  not  decree  a  specific  per- 
formance of  the  first  alternative. 

3.  Dedication— fty  plat  of  a  town.  A  plat  of  a  town  laid  out  under  the 
law  of  1833  not  having  been  acknowledged  as  required  by  that  law,  which 
shows  a  block  marked  "public  square,**  was  held  not  to  have  passed  or  con- 
veyed any  title  to  the  public. 

4.  CANAii  IjAIhDS— belonged  to  State.  The  legal  title  to  the  canal  lands 
granted  by  Congress  to  this  State  was  not  originally  held  by  the  canal  trustees, 
but  by  the  State  itself,  and  such  title  was  passed  only  by  patents  issued  by 
the  State  and  signed  by  the  Governor. 

5.  Same— Jona^'ojw  to  and  sales  by  counties.  Under  the  act  of  1831 
the  canal  commissioners  were  authoiized  to  give  lots  in  any  county  town  laid 
out  by  them,  not  exceeding  ten  acres,  to  aid  in  the  erection  of  public  build- 
ings, and  the  Governor  was  required  to  issue  patents  thei*efor;  and  in  case  of 
any  such  donation,  the  county  commissioners  of  Cook  and  La  Salle  counties 
were  authorized  to  sell  such  lots  so  donated  to  them,  respectively,  when  they 
might  think  best,  and  apply  the  proceeds  to  the  erection  of  a  court  house  and 
jail  in  each  county  seat. 

6.  In  this  case  the  canal  commissioners,  in  1837,  laid  out  and  platted  the 
town  of  Ottawa,  in  La  Salle  county,  but  the  pkt  was  not  acknowledged,  as 
required  by  the  law  then  and  since  in  force.  Upon  the  plat,  block  11  was 
divided  into  eight  lots,  and  across  the  block  were  written  the  words,  "public 
square."  The  State  issued  its  patent  to  La  Salle  county  for  lots  1  to  8,  in- 
clusive, of  block  11,  after  which  the  county  commissioners  sold  and  con- 
veyed lots  1  and  2  of  the  block  to  piivate  persons,  which  sales  were,  in  1841, 
ratified  by  the  State  legislature:  Held,  that  the  legal  title,  by  these  sereral 
acts,  was  vested  in  the  grantee  of  the  county,  and  the  public  had  no  longer 
any  right  or  title  to  such  lots. 

7.  Constitution Aii  law— potr er  of  legislature  to  sell  public  property. 
In  the  absence  of  constitutional  restriction  the  legislature  may  authorize  pub- 
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lie  property,  or  property  held  by  the  State,  to  be  sold  and  conveyed  to  private 
individnnls,  where  no  tmst  in  favor  of  private  individuals  stands  in  the  way. 

8.  Samb — when  private  rights  prevent  sale  of  public  property.  Where  a 
private  individnal  conveys  property  to  the  public  for  a  specified  nse,  or  where 
the  public  authorities  plat  and  lay  off  grounds  as  dedicated  to  a  public  use, 
and  sell  other  adjacent  property  on  the  faith  of  such  public  use  remaining, 
and  in  consideration  of  its  benefits  to  the  property  sold,  it  seems  that  such 
property  so  dedicated  to  the  public  can  not  afterwards  be  sold  to  private  per- 
sons, to  the  detriment  of  those  who  purchased  in  consideration  of  the  dona- 
tion. But  a  person  buying  a  lot  around  a  public  square  after  the  sale  of  one 
or  more  lots  therein,  can  not  be  heard  to  complain,  nor  can  any  one  else, 
after  the  lapse  of  fifty  years. 

9.  Although  it  may  have  been  once  doubtful  as  to  the  right  of  county  com- 
missioners to  sell  a  portion  of  the  lots  in  a  block  marked  "public  square,"  yet 
if  such  a  sale  is  acquiesced  in  by  the  public  authorities  and  private  persons 
interested,  for  the  period  of  fifty  years,  all  persons  will  be  estopped  to  ques- 
tion the  validity  of  such  sales  as  against  the  private  rights  of  those  claiming 
onder  the  purchase. 

10.  Conveyance — cw  showing  equitable  outstanding  title.  In  1851  the 
vendor  of  land  made  a  conveyance  of  the  same  to  an  assignee  of  his  three 
vendees.  A,  B  and  C,  in  which  the  making  of  the  contract  of  sale  to  A,  B 
and  C,  and  its  assignment  to  the  grantee,  were  recited.  It  was  objected,  that 
as  the  assignment  by  one  was  by  an  attorney  in  fact,  it  was  bad,  because  the 
power  was  not  acknowledged,  and  because  a  wife  of  one  of  the  vendees  had 
an  equity  that  did  not  pass  by  the  assignment:  Held,  that  as  the  legal  title 
passed  alone  by  the  oiiginal  vendor's  deed,  no  acknowledgment  to  the  power 
of  attorney  was  necessary  to  the  assignment  of  the  contract,  and  as  the  prop- 
erty had  been  held  for  thii-ty  years,  the  deed  must  be  held  as  sufficient  to  pass 
the  title. 

11.  Same— /rom  a  firm — presumption  as  to  whether  by  all  its  members. 
About  forty  years  ago  the  owner  of  two  lots  conveyed  them  to  a  firm,  (Cush- 
man,  Eaton  &  Co.)  and  the  next  deed  in  the  chain  of  title  was  executed  by 
W.  H.  Cushman  and  wife,  Seth  Eaton  and  wife,  James  M.  Leonard  and  wife, 
and  Benjamin  Thompson  and  wife,  to  one  N. ,  but  the  deed  did  not  recite 
that  these  persons  constituted  the  firm  named:  Held,  that  such  recital  was 
not  necessary;  and  it  appearing  Thompson  was  one  of  the  firm,  and  no  adverse 
claim  ever  having  been  intei-posed,  it  was  also  held  that  the  proof  was  suffi- 
cient to  show  a  conveyance  from  the  firm,  after  the  lapse  of  so  great  a  time. 

12.  Do'W'ER — unreleased — no  objection  to  title  after  dowress'  death.  It 
was  objected  to  a  vendor's  title  to  land,  that  the  wives  of  two  former  owners 
failed  to  relinquish  their  dower;  but  it  was  held,  that  proof  of  their  death 
prior  to  the  sale  obviated  such  objection;  and  so  proof  of  the  death  of  the 
hnsbiiud  of  another  dowress  thirty  years  before,  was  held  sufficient  to  show 
her  dower  was  barred,  and  hence  no  incumbrance. 
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13.  MoBTOAOE — aatisfaction  by  one  of  two  mortgaffeeSy  good.  Where  a 
mortgnge  is  given  by  n  debtor  to  two  pereons,  to  secare  the  payment  of  a  snm 
of  money  to  them  jointly,  either  one  of  them,  on  payment  to  him,  may  enter 
satisfaction  of  the  mortgtige  upon  the  record  thereof,  and  if  he  U  dead,  proof 
of  his  signature  and  that  of  the  attesting  witness  will  be  sufficient  to  show 
satisfaction. 

14.  Same — extivguUhment — deed  to  mortgagee.  Where  the  mortgagor 
conveys  the  mortgaged  premises  to  the  mortgsigee  and  another,  and  the  mort* 
giigee  afterwards  conveys  to  that  other,  this  will  cstingnish  the  mortgage. 

15.  Payment— <o  one  of  two  payees.  Payment  to  one  of  two  joint 
payees  extinguishes  the  debt. 

16.  Judgment — satisfaction  by  attoiifieys.  A  father  conveyed  land  to 
his  daughter  on  Miin-h  2'J,  1878,  and  on  June  6,  1878,  a  judgment  was  re- 
covered against  him  and  another,  upon  which  an  execution  was  issued,  and 
returned  **no  property  found.**  On  June  9,  1879,  the  father  compromised 
with  the  plaintiff  in  the  judgment,  and  on  that  day  the  attorney  of  record  for 
the  plaintiff  gave  a  receipt  in  full,  and  entered  satisfaction  upon  the  margin 
of  the  record.  On  June  29, 1879,  the  daughter  reconveyed  to  her  father,  and 
the  title  passed  from  him  to  one  who  sold  the  land,  and  his  title  was  objected 
to  as  being  subject  to  the  lien  of  the  jiulgment:  Heldy  that  the  purchaser 
conld  not  refuse  to  complete  the  purchase  on  this  ground,  and  that  the  judg- 
ment never  was  a  lieu  on  the  land. 

17.  Variance  —  decree  without  amending  bill.  A  bill  by  a  vendor  of 
land  for  a  specific  performance  of  the  contmct,  alleged  that  the  complainant 
was  seized  in  fee  of  the  premises  which  he  agreed  to  convey,  subject  to  the 
payment  of  a  mortgage  indebtedness  in  the  agreement  mentioned,  and  the 
taxes,  and  that  they  were  free  of  all  other  incumbrances.  The  agreement 
described  the  indebtedness  as  "a  certain  mortgage  in  favor  of  G.  R.  and 
A.  K.,  given  to  secure  the  sum  of  $4000,**  etc.,  and  the  deed  tendered  de- 
scribed the  mortgage  in  the  same  way.  The  evidence  showed  the  existence 
of  a  mortgage  to  A.  K.,  to  secure  $2500,  due  in  four  yesu-s,  and  $1500,  due 
in  three  years.  The  decree  found  the  mortg:igo  debt  correctly:  Held,  that 
the  complainant  technically  should  have  amended  his  bill,  averring  the  mis- 
take in  the  description  of  the  moHgage  assumed;  but  as  the  correct  amount 
of  the  incumbrance  appeared  both  in  the  pleadings  and  proof,  the  error  was 
not  of  such  importance  as  to  justify  a  r  eve  real  of  the  decree. 

18.  Tender — of  deed,  when  rendered  unnecessary.  Where  the  pur- 
chaser of  land  announces  his  intention  to  the  vendor  not  to  comply  with  his 
coutnict  before  bill  filed  against  him  for  a  specific  performance,  no  tender  of 
a  dood  to  him  will  be  necessai-y;  and  it  will  be  no  defence  that  before  suit 
the  vendor  tendered  him  one  which  failed  to  describe  the  premises  with  suf- 
ficient accuracy. 

19.  Description  in  deed — by  reference  to  prior  deed.  A  contract  for 
the  sale  of  real  estate,  after  attempting  to  describe  a  part  of  the  lot.  con- 


Ltman  v.  Gednet.  391 


Syllabas. 


tained  the  following  clause:  "Also  a  strip  of  grouud  ten  feet  wide,  extending 
along  the  east  end  of  said  strip  of  ground,  being  the  same  piece  of  ground 
described  in  the  deed  to  the  party  of  the  first  part,"  which  described  the  land 
properly:  Held,  that  in  so  far  as  the  contract  refeired  to  the  deed  to  the 
Tendor,  and  in  effect  adopted  the  description  therein,  no  rectification  of  the 
contract  was  necessary*. 

20.  Same— 0/  kind — evidence  for  purpose  of  rectifying  a  contract  for 
miaiake.  Where  a  mistake  occurs  in  the  description  of  land  in  a  written 
contract  of  sale,  a  prior  instrument  written  in  peucil,  evidencing  the  contmct, 
is  competent  evidence  to  show  the  mistake  in  the  more  full  and  formal  agree- 
ment afterwards  entered  into. 

21.  S\ME— controlling  irorda.  An  agreement  in  pencil,  for  the  sale  and 
exchange  of  real  estate,  described  the  land  that  one  pai-ty  was  to  convey  to 
the  other,  as  the  "N.  i  of  the  N.  i  of  lot  No.  2,  in  block  11.  ♦  ♦  ♦  and  a 
piece  of  ground  10  by  40  in  rear  thereof,  on  following  terms,  (namely,  known 
as  the  Cook  &  Glover  block:)"  Held,  that  the  words,  "Cook  &  Glover  block," 
wei*e  the  controlling  descriptive  words,  that  the  block  was  a  fixed  and  per- 
manent monument,  and  that  any  words  repugnant  to  such  description  were 
to  be  rejected. 

22.  Parol  evidence — to  explain  latent  ambiguities,  and  identify  prem- 
ises conveyed.  There  is  no  doubt  but  that  latent  ambiguities  in  the  descrip- 
tion of  premises  in  deeds,  etc.,  may  be  explained  by  parol  evidence,  and  that 
such  evidence  may  be  resorted  to  for  the  pui-pose  of  identifying  the  premises 
and  applying  the  calls  of  the  deed,  in  suits  for  the  rectification  and  specific 
performance,  and  in  other  proceedings  affecting  title. 

23.  Specific  performance — when  party  estopped  from  taking  advan- 
tage of  a  want  of  strict  performance.  Where  the  vendee  of  land,  before  the 
time  fixed  for  the  vendor  to  make  him  a  conveyance,  repudiates  the  contmct, 
and  refuses  to  accept  the  deed  tendered  to  him,  not  on  account  of  any  ob- 
jection to  its  form  or  substance,  he  will  be  estopped,  in  equity,  from  setting 
np  in  defence  to  a  bill  for  specific  performance,  that  time  was  of  the  essence 
of  the  contmct,  and  a  failure  to  tender  a  sufiBcient  deed  within  the  required 
time. 

24.  Evidence — of  ability  to  tissign  insurance  policies.  On  bill  for  the 
specific  performance  of  a  contract  for  the  sale  and  exchange  of  city  property, 
where  the  complainant  was  to  have  certain  policies  of  insumnce  on  the  build- 
ings held  by  him  assigned  to  the  defendant,  who  repudiated  the  contriict,  the 
evidence  showed  that  the  insumnce  agent  consented  to  the  transfers:  Held, 
that  in  the  absence  of  proof  to  the  contrary,  it  would  be  presumed  the  agent 
was  willing  to  make  the  necessai'y  indorsements  of  consent  to  their  tmusfer. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the  Hon. 
George  W.  Stipp,  Judge,  presiding. 
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Messrs.  Snow  &  Stead,  and  Mr.  E.  C.  Swift,  for  the  ap- 
pellant : 

A  bill  for  specific  performance  is  addressed  to  the  discretion 
of  the  court,  and  may  be  denied,  unless  equity  demands  relief. 
linst  V.  Conrady  47  Mich.  454 ;  Seymour  v.  Delancijy  6  Johns. 
Ch.  222 ;  Underwood  v.  Hithcox,  1  Ves.  Sr.  279 ;  Adams'  Eq. 
83 ;  Fry  on  Specific  Per.  48 ;  2  Sedgwick  on  Damages,  422 ; 
Frlsby  v.  Ballance,  4  Scam.  299 ;  Goss  v.  Jones,  73  111.  508 ; 
Race  V.  Weston,  86  id.  95. 

The  agreement  must  not  only  be  legal,  but  perfectly  fair, 
and  have  been  entered  into  without  misrepresentation,  mis- 
apprehension or  oppression.  Frisby  v.  Ballance,  4  Scam. 
299;  Kerr  on  Frauds  and  Mistake,  337;  Cadmun  v.  Hoiixer, 
18  Ves.  10. 

The  contract  provides  for  the  payment  of  f  1000  as  liqui- 
dated damages  for  non-performance,  and  the  parties  are  bouud 
by  it.  Peine  v.  Weber,  47  111.  47 ;  Gobble  v.  Llnder,  76  id, 
159;  Reeves  v.  Stipp,  91  id.  610;  2  Greenleaf  on  Evidence, 
sec.  259;  Field  on  Damages,  154. 

Appellee's  title  not  being  free  from  suspicion,  appellant 
was  not  bound  to  take  it.     Brown  v.  Cannon,  5  Gilm.  174. 

Block  11  having  been  dedicated  for  a  public  square,  the 
county  commissioners  had  no  power  to  sell  the  lots  therein 
to  private  persons.     Augusta  v.  Perkins,  3  B.  Mon.  437. 

As  to  what  constitutes  a  dedication  to  public  use,  and  the 
evidence  thereof,  see  Godfrey  v.  City  of  Alton,  12  111.  29; 
Waugh  v.  Leach,  28  id.  488;  Alvord  v.  Ashley,  17  id.  363; 
Rees  V.  Chicago,  38  id.  322 ;  Field  v.  Carr,  59  id.  200 ;  Stone 
V.  Brooks,  35  Cal.  489;  Noyes  v.  Ward,  19  Conn.  268;  Smith 
V.  State,  3  Zabr.  712;  Aiken  y.^Lithgoe,  7  Rich.  435;  Mayoy, 
Mnrchie,  3  Munf.  358 ;  Cincinnati  v.  White,  6  Pet.  431. 

The  block  having  been  devoted  to  a  public  use,  and  held  in 
trust  for  that  use,  no  act  of  the  legislature  could  authorize  or 
ratify  sales  of  lots  in  violation  of  the  trust.  Franklin  County 
V.  Lathrop,  9  Kan.  453;  Augusta  v.  Perkins,  3  B.  Mon.  437; 
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Alton  Y.  Transportation  Co.  12  111.  38;  Ransom  v.  Beal,  29 
Iowa,  69 ;  Still  v.  Lansingburgh,  16  Barb.  107 ;  Warner  v.  City 
of  Lyons,  22  Iowa,  351 ;  Pomeroy  v.  Mills,  3  Vt.  279 ;  Com- 
monwealth  v.  Rush,  2  Harr.  186 ;  Commonwealth  v.  McDonald, 
16  S.  &  E.  390 ;  Philadelphia  v.  Railroad  Co.  68  Pa.  St.  253. 

The  title  must  be  free  from  suspicion  before  the  purchaser 
will  be  required  to  specifically  perform.  1  Sugden  on  Ven- 
dors, 577 ;  3  Parsons  on  Contracts,  381 ;  Seymour  v.  Delancy, 
6  Johns.  Ch.  233 ;  Richmond  v.  Gray,  3  Allen,  25 ;  Tingley  v. 
Cutler,  7  Conn.  291 ;  Allen  v.  Atkinson,  21  Mich.  351 ;  Fry  on 
Specific  Per.  sees.  573,  579,  580,  583. 

Where  the  Statute  of  Frauds  is  pleaded,  a  written  contract, 
no  matter  what  may  be  the  proof  of  fraud  or  mistake,  can  not 
be  reformed  on  parol  proof,  so  as  to  make  it  pass  a  larger 
interest  in  land  than  appears  on  its  face.  2  Wharton  on  Evi- 
dence, sees.  905,  1024;  Browne  on  Fraud,  sec.  411;  Fry  on 
Specific  Per.  sees.  514,  520;  Waterman  on  Specific  Per.  sec. 
254,  and  note  1,  p.  347 ;  5  Wait's  Actions  and  Defences,  798 ; 
Higginson  v.  Clowes,  15  Ves.  506 ;  Gluss  v.  Holbert,  102  Mass. 
24;  Elder  v.  Elder,  10  Me.  80;  Climer  v.  Hovey,  15  Mich.  8. 

Time  being  of  the  essence  of  the  contract,  the  ft^ilure  to 
tender  a  proper  deed  in  time  is  fatal  to  the  relief  sought. 
3  Parsons  on  Contracts,  *3SG;  Boduie  v.  Glading,  21  Pa.  St. 
60 ;  Kemp  v.  Humphreys,  13  Ilk  573. 

Mr.  C.  B.  Chapman,  and  Messrs.  Mayo  &  Widmer,  for  the 
appellee : 

A  contract  just  and  fair  will  be  specifically  enforced,  not- 
withstanding the  law  gives  a  remedy  by  damages.  Rogers  v. 
Saunders,  16  Me.  92 ;  Hetfield  v.  Wdley,  105  111.  286  ;  Story's 
Eq.  Jur.  sec.  751 ;  Adams'  Eq.  *83 ;  Bisphara's  Eq,  sec.  371 ; 
Chase  v.  Real,  20  Ga.  143;  Foss  v.  Haynes,  31  Me.  81. 

Possibility  of  dower  in  the  land  is  not  an  incumbrance. 
Bostwick  V.  Williams,  36  111.  65 ;  Powell  v.  Monson  Co.  3 
Mason,  355 ;  Mathison  v.  Wilson,  87  111.  51. 
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The  provision  for  the  payment  of  $1000  for  a  breach  of 
contract  is  no  bar  to  relief  by  specific  performance.  Brond- 
well  V.  Broadtcell,  1  Gilm.  509 ;  1  Sugden  on  Vendors,  p.  334, 
sec.  67;  1  Story's  Eq.  Jur.  sec.  715. 

The  evidence  must  be  clear,  either  of  an  actual  intent  to 
dedicate,  or  of  such  acts  or  declarations  as  will  equitably 
estop  the  owner  from  denying  such  intent.  Kelly  v.  Chicago, 
4S  111.  3S8;  Mclntyre  v.  Storey,  80  id.  127;  Fisk  v.  Havana, 
88  id.  209. 

After  such  lapse  of  time  no  court  would  dispossess  the 
present  owners.  Railroad  Co.  v.  Joliet,  79  111.  25 ;  Peoria  v. 
Johnston,  56  id.  51 ;  Dillon  on  Mun.  Corp.  sees.  528,  529, 
note  1. 

Payment  of  a  mortgage  debt  to  one  of  two  joint  payees 
discharges  the  debt,  and  extinguishes  the  mortgage.  Hard- 
iny  V.  Parshall,  56  111.  219;  1  Hilliard  on  Mortgages,  306. 

No  objection  being  made  to  the  form  of  the  deed  tendered, 
it  comes  now  too  late.  Readiness  and  willingness  to  perform 
was  suflScient.     Mathlson  v.  Wilson,  87  111.  51. 

After  refusal  to  perform,  no  tender  of  any  deed  was  neces- 
sary.    Boston  V.  Nichols,  47  111.  353. 

Any  description  adopted  in  a  deed  by  which  the  premises 
intended  to  be  conveyed  may  be  established  or  identified,  is 
sufficient.     Smith  v.  Cranfonl,  81  III.  299. 

As  to  reforming  contract  for  mistake  by  parol  evidence, 
and  then  decreeing  a  specific  performance,  see  3  Greenleaf  on 
Evidence,  p.  385,  sec.  303;  Ballance  v.  Underhill,  3  Scam. 
453;  Willis  v.  Henderson,  4  id.  13;  BroadweU  v.  Broadwell, 
1  Gilm.  579;  Insurance  Co.  v.  Jones,  87  111.  199;  McCorinack 
V.  Sage,  id.  485 ;  Hunter  v.  Bilyen,  30  id.  228 ;  McLennan  v. 
Johnston,  60  id.  356. 

Time  was  not  of  the  essence  of  the  contract.  Corbus  v. 
Teed,  69 111.  205 ;  Bispham's  Eq.  sec.  391 ;  Kerchevalx.  Snape, 
6  T.  B.  Mon.  362 ;  Magoffin  v.  Holt,  1  Duv.  95 ;  Williston  v. 
Williston,  41  Barb.  635 ;  Kemjy  v.  Uumphreys,  13  111.  573. 
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Mr.  Justice  Scholpield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  the  rectification  and  specific  perform- 
ance of  an  agreement  to  exchange  and  convey  certain  real 
estate  in  the  city  of  Ottawa.  The  court  below  decreed  in 
conformity  with  the  prayer  of  the  bill,  and  the  case  is  brought 
here  by  the  appeal  of  the  defendant. 

After  some  preliminary  discussion,  which  was  protracted, 
the  parties  signed  an  agreement,  written  in  pencil,  as  follows : 

"H.  E.  Gedney  agrees  to  convey  to  E.  D.  Lyman,  by  Sept.  1, 
the  N.  J  of  the  N.  J  of  lot  No.  2,  in  block  11,  by  good  and 
sufficient  warranty  deed,  subject  to  mortgage  of  $4000,  to 
Geo.  E.  and  A.  Keep,  with  interest  accruing  thereon  from 
July  11,  1SS3,  and  a  piece  of  ground  10  by  40  in  rear  thereof, 
on  following  terms,  (namely,  known  as  the  Cook  &  Glover 
block) :  Lyman  is  to  pay  Gedney  $S500,  in  cash  or  mort- 
gages, by  Sept.  1,  1883 ;  also,  to  convey  by  good  title  the  two 
lots  of  ground  known  as  the  Geo.  H.  Noi-ris  or  Hickling  prop- 
erty, being  a  two-story  brick  house,  standing,  etc.,  on  lots  5 
and  6,  block  2,  Walker's  add.  to  Ottawa.  Gedney  is  to  have 
the  use  of  all  rents  of  property  on  the  N.  J  of  the  N.  ^  of 
lot  11,  in  block  11,  till  Nov.  1,  1883;  also,  to  have  use  of 
Norris  or  Hickling  property  by  Sept.  1,  1883.  Gedney  is  to 
transfer  to  E.  D.  Lyman  on  Nov.  1,  18S3,  all  his  insurance 
policies  on  the  three-story  brick  building  conveyed  to  him, 
amounting  to  not  less  than  $10,000,  by  renewing  for  one  year 
any  policies  expiring  before  Nov.  1,  1883;    and  Lyman  is  to 

assign  to  Gedney  his  insurance  policy  amounting  to 

on  the  Norris  or  Hickling  property.  Gedney  and  Lyman 
bind  themselves  in  the  sum  of  1000  dollars,  as  liquidated 
damages,  to  fulfill  above  agreement. 

"Witness  our  hands  this  24th  day  of  Aug.,  1883. 

H.  E.  Gedney, 
E.  D,  Lyman." 
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At  the  time  of  signing  this,  the  parties  mutually  agreed 
that  Duncan  McDougal,  an  attorney  at  law,  should  draw 
up  a  more  formal  instrument,  written  in  ink,  evidencing  the 
agreement,  which  they  would  sign  on  the  next  day.  Accord- 
ingly, he  drew  up  the  following,  which  was  subsequently  signed 
by  the  parties : 

"This  agreement,  made  this  24th  day  of  August,  A.  D.  1883, 
by  and  between  Henry  E.  Gedney,  of  the  city  of  Ottawa,  in 
the  county  of  La  Salle,  and  State  of  Illinois,  party  of  the  first 
part,  and  B.  D.  Lyman,  of  the  same  place,  party  of  the 
second  part : 

"Witnesseth,  that  if  the  party  of  the  second  part  shall  first 
make  the  payments  and  perform  the  covenants  hereinafter 
mentioned  on  his  part  to  be  made  and  performed,  the  said 
party  of  the  first  part  hereby  covenants  and  agrees  to  convey 
by  good  and  sufficient  warranty  deed,  subject  to  a  certain 
mortgage  in  favor  of  George  R.  and  A.  Keep,  given  to  secure 
the  sum  of  $4000,  together  with  interest  accruing  thereon 
from  July  11,  1883,  which  the  party  of  the  second  part  as- 
sumes and  agrees  to  pay,  the  lots,  pieces  or  parcels  of  land 
situated  in  the  county  of  La  Salle,  and  State  of  Illinois,  known 
and  described  as  follows,  to- wit :  the  north  half  of  the  north 
half  of  lot  two  (2),  in  block  eleven  (11),  in  the  original  town 
(now  city)  of  Ottawa ;  also,  a  strip  of  ground  ten  feet  wide, 
extending  along  the  east  end  of  said  strip  of  ground,  being 
the  same  piece  of  ground  described  in  the  deed  to  the  party 
of  the  first  part.  The  party  of  the  first  part  reserves  the 
possession  and  accruing  rents  of  said  property  until  the  1st 
day  of  November,  1883,  notwithstanding  said  conveyance  may 
be  sooner  made  without  such  reservations.  The  party  of  the 
first  part  further  agrees  to  transfer  to  the  party  of  the  second 
part  all  insurance  policies  upon  said  property,  to  the  amount 
of  $10,000,  at  the  time  of  the  execution  and  delivery  of  said 
deed,  and  at  his  own  expense  renew,  for  the  period  of  one 
year,  any  of  said  policies  that  may  expire  up  to  November  1, 
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18S3.  The  party  of  the  first  part  further  agrees  that  his  wife 
will  join  him  in  said  conveyance,  to  the  extent  of  relinquish- 
ing her  dower  right  therein. 

"The  party  of  the  second  part  covenants  and  agrees  to  pay 
the  party  of  the  first  part  the  sum  of  $8500  in  cash,  or  good 
notes  and  mortgages  that  are  acceptable  to  the  party  of  the 
first  part,  and  convey  to  the  party  of  the  first  part,  by  good 
and  sufficient  warranty  deed,  free  and  clear  of  all  incum- 
brances, the  following  described  lots,  pieces  or  parcels  of 
land  situated  in  the  county  of  La  Salle,  and  State  of  Illinois, 
known  and  described  as  follows,  to- wit:  lots  5  and  6,  in 
block  2,  Walker's  addition  to  the  town  (now  city)  of  Ottawa, 
together  with  all  and  singular  the  appurtenances  and  privi- 
leges thereunto  belonging  or  in  anywise  appertaining.  The 
party  of  the  second  part  agrees  to  assign  and  transfer,  at  the 
time  of  the  delivery  and  execution  of  said  deed,  all  the  insur- 
ance policies  then  upon  the  property  above  described,  known 
as  the  *Norris  or  Hickling  property.' 

"It  is  mutually  agreed  by  the  parties  hereto,  that  the  sev- 
eral conveyances  and  payments  above  referred  to  shall  be 
made  on  or  before  the  first  day  of  September  next.  The  par- 
ties hereto  further  mutually  bind  themselves,  respectively,  in 
the  penal  sum  of  $1000,  as  liquidated  damages,  which  they, 
respectively,  agree  to  pay,  each  to  the  other,  together  with 
all  other  damages  that  may  be  sustained  by  either  upon  the 
failure  of  the  other  to  comply  with  each  and  every  one  of  the 
covenants  herein  contained. 

"Witness  our  hands  and  seals  the  day  and  year  first  above 
written.  H.  E.  Gedney, 

R.  D.Lyman." 

Lyman  refused  to  perform  his  part  of  this  agreement.  A 
mistake  occurred  in  the  description  of  the  property  to  be  con- 
veyed by  Gedney.  The  decree  below  corrects  that  mistake, 
and  then  requires  this  contract  to  be  specifically  performed. 
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First — Coimael  for  appellant  argue  that  the  clause  in  the 
instrument  written  in  pencil,  whereby  each  party  binds  himself 
to  the  other  in  the  sum  of  $1000,  liquidated  damages,  limits 
the  rights  of  the  parties,  upon  a  breach  of  the  contract,  in 
equity  as  well  as  at  law,  and  that  the  only  remedy  is  through 
an  action  at  law  for  that  gum ;  and  they  contend  that  the 
evidence  shows  that  McDougal  fraudulently  added  to  that 
clause,  as  it  is  written  in  the  last  instrument,  the  words, 
"together  with  all  other  damages  that  may  be  sustained  by 
either,  upon  the  failure  of  the  other  to  comply  with  each  and 
every  one  of  the  covenants  herein  contained,"  and  that  be 
falsely  represented  to  appellant  that  the  legal  effect  of  the 
clause  was  not  changed  by  the  addition  of  these  words,  and 
thereby  induced  appellant  to  sign  the  last  instrument.  The 
mere  fact  that  a  contract  stipulates  for  the  payment  of  liqui- 
dated damages  in  case  of  failure  to  perform,  does  not  prevent 
a  court  of  equity  from  decreeing  specific  performance.  (Fry 
on  Specific  Performance,  sec.  67,  ei  seq;  Waterman  on  Spe- 
cific Performance,  sec.  22 ;  Pomeroy  on  Contracts,  sec.  50.) 
It  is  only  where  the  contract  stipulates  for  one  of  two  things 
in  the  alternative, — the  performance  of  certain  acts,  or  the 
payment  of  a  certain  amount  of  money  in  lieu  thereof, — that 
equity  will  not  decree  a  specific  performance  of  the  first  alter- 
native. Pomeroy  on  Contracts,  uhi  supra;  Waterman  on  Spe- 
cific Performance,  sees.  22,  23 ;  Dooley  v.  Watson,  1  Gray,  414. 

We  can  not  hold  that  the  evidence  shows  that  McDougal 
misled  appellant  with  regard  to  the  legal  effect  of  tbe  clause 
under  consideration,  without  disregarding  the  ordinary  rules 
relating  to  the  construing  and  weighing  of  evidence.  Appel- 
lant's evidence,  alone,  might  authorize  that  view,  but  it  is 
directly  contradicted  by  the  evidence  of  McDougal  and  Sum- 
mers, two  intelligent  and  apparently  disinterested  witnesses. 
They  both  testify  that  appellant  was  fully  informed  of  the 
legal  effect  of  the  last  contract  before  he  signed  it,  and  that 
he  was  expressly  told  that  he  could  not  be  relieved  from  lia- 
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bility  upon  it  by  the  payment  of  the  $1000,  and  that  it  could 
be  specifically  enforced.  His  own  version  of  his  conduct  is 
not  very  satisfactory.  He  admits  that  he  signed  the  instru- 
ment with  full  knowledge  of  the  language,  but  claims  that 
he  was  persuaded  thereto  by  McDougal.  If,  as  he  says,  he 
was  not  then  intending  to  perform  the  contract,  but  was  only 
intending  to  pay  the  $1000,  why  did  he  sign  the  last  instru- 
ment at  all?  He  does  not  pretend  that  McDougal  repre- 
sented to  him  that  the  last  instrument  would  be  less  onerous 
upon  him  than  the  first,  if  he  did  not  intend  to  perform.  He 
says,  it  is  true,  that  McDougal  called  his  attention  to  the  fact 
that  in  the  last  instrument  appellee  was  obligated  to  procure 
his  wife  to  join  with  him  in  conveying  to  appellant,  and  rep- 
resented that  this  would  be  worth  $2000 — to  him.  But  that 
could  only  be  upon  the  hypothesis  that  he  should  perform 
bis  contract.  K  he  only  intended  to  pay  $1000,  and  let  ap- 
pellee keep  his  property,  it  is  impossible  that  he  could  have 
supposed,  that  obligation  could  be  of  any  advantage  to  him. 
Plainly,  both  on  the  face  of  the  instrument  and  on  the  evi- 
dence aliunde,  the  case  is  not  one  wherein  specific  perfoi*m- 
ance  should  be  refused,  because  the  parties  intended,  at  the 
time,  that  it  should  be  optional  to  pay  the  $1000  or  to  make 
the  conveyances  and  payment  provided  by  the  tenns  of  the 
contract. 

Second — Counsel  for  appellant  contend  that  the  property 
which  appellee  agreed  to  convey  is  a  part  of  a  public  square 
dedicated  by  the  commissioners  of  the  Illinois  and  Michigan 
Canal  when  they  laid  out  the  original  town  of  Ottawa,  and 
that  therefore  the  county  commissioners  had  no  power  to 
convey  it.  The  property  is  a  part  of  lots  1  and  2,  in  block 
11,  in  the  original  town  (now  city)  of  Ottawa.  The  land  on 
which  Ottawa  was  laid  off  was  donated  to  the  State  of  Illinois 
by  the  act  of  Congress  approved  March  2,  1827,  subject  to 
the  disposal  of  the  legislature,  to  aid  "in  opening  a  canal  to 
unite  the  waters  of  the  Illinois  river  with  those  of  Lake  Mich- 
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igan, "  by  which  act  power  was  given  the  State  to  sell  and 
convey  the  whole  or  any  part  of  tlie  lands  so  donated,  and  to 
give  titles  in  fee.  It  is  provided  by  section  3  of  "An  act  to 
create  and  organize  the  counties  therein  named,"  in  force 
January  15, 1831,  that  the  permanent  county  seat  of  LaSalle 
county  is  thereby  established  at  Ottawa,  "as  the  same  has 
been  surveyed  and  laid  out  by  the  canal  commissioners,  on 
the  north  side  of  the  Illinois  river."  And  by  section  10  of 
the  same  act,  that  "the  public  buildings  at  Chicago  shall  be 
erected  on  the  public  square,  as  laid  oflf  by  the  canal  commis- 
sioners, on  the  south  side  of  the  Chicago  river ;  and  on  the 
public  square  laid  off  at  Ottawa,  on  the  north  side  of  the  Hh- 
nois  river. "  Parol  evidence  was  introduced  to  the  effect  that 
in  1831,  block  11,  in  the  original  town  of  Ottawa,  was  popu- 
larly designated  as  the  public  square.  A  plat  was  given  in 
evidence  showing  block  11  designated  "public  square,"  as 


follows : 
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And  evidence  was  given  of  a  certificate  annexed  to  a  plat 
of  the  town  on  which  block  11  was  thus  designated,  in  these 
words : 
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"We,  the  undersigned,  late  commissioners  of  the  Illinois 
and  Michigan  Canal,  hereby  certify  that  this  map  of  the  town 
of  Ottawa  is  the  identical  map  or  plat  by  which  we  were  gov- 
erned in  selling  lots  (belonging  to  the  State)  in  the  said  town 
on  the  26th  day  of  September  last  past.  The  president  of 
the  board  was  absent  at  the  time  said  lots  were  sold. 

"Given  under  our  hands,  at  Chicago,  this  22d  day  of  May, 
A.  D.  1887.  W.  B.  Archer,     . 

O.  S.  Hubbard. 

"Given  under  the  hand  and  private  seal  of  the  secretary 
of  the  board  of  commissioners  of  the  Illinois  and  Michigan 
Canal,  no  official  seal  being  provided,  at  Chicago,  this  29th 
day  of  May,  A.  D.  1837. 

Joel  Manning,  Sec'y.    [seal.]  " 

Counsel  argue  that  these  acts  of  the  legislature,  and  this 
evidence  of  dedication,  establish  that  block  11  was  dedicated 
to  public  use  as  a  public  square. 

The  plat  not  having  been  acknowledged  as  provided  by  the 
statute  of  1833,  did  not,  of  itself,  convey  title  to  the  public  as 
provided  by  that  act.  But,  as  we  said  in  Chicago  v.  Ramsey, 
87  111.  353 :  "The  legal  title  was  not  held  in  the  name  of  a 
trustee,  but  by  the  State;  and  the  lots  were  conveyed  by 
patent  issuing  from  the  chief  executive  officer  of  the  State, — 
in  all  material  respects  similar  to  patents  conveying  lands 
from  the  general  government."  Moreover,  it  is  provided  by 
section  12  of  the  "Act  to  amend  an  act  to  provide  for  the 
construction  of  the  Dlinois  and  Michigan  Canal,"  in  force 
February  15,  1831,  that  "said  commissioners"  (i.  e.,  canal 
commissioners,)  "are  authorized,  if  they  may  be  of  opinion 
that  it  will  increase  the  value  of  lots  in  any  town  laid  off  on 
the  canal  lands,  that  have  or  may  become  seats  of  justice, 
to  give  a  quantity  of  lots  in  said  town,  not  exceeding  ten 
acres,  to  aid  in  the  erection  of  public  buildings,  for  which 
donation  the  Governor  shall  issue  his  patent  as  in  other 
26—114  Till.. 
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cases,**  The  Governor  did,  here,  issue  his  patent  pursuant 
to  this  section, — not  conveying  block  11  for  a  public  square^ 
but  conveying  "lots  1,  2,  3,  4,  5,  6,  7  and  8,  in  block  11,"  to- 
gether  with  other  described  property,  "in  the  town  of  Ottawa, 
La  Salle  county,  Illinois,  to  aid  in  the  erection  of  public 
buildings."  That  property  which  is  conveyed  to  aid  in  the 
erection  of  public  buildings  is  intended  to  be  sold  and  con- 
verted into  money,  would  seem  to  be  self-evident ;  but  the 
General  Assembly,  unwilling  to  leave  this  to  implication,  by 
the  11th  section  of  the  "Act  to  create  and  organize  the  coun- 
ties therein  named,"  in  force  January  15,  1S31,  supra,  ex- 
plicitly enacted:  "If  the  canal  commissioners  shall  make 
any  donations  of  lots  for  the  erection  of  public  buildings,  at 
Ottawa  or  Chicago,  to  the  county  commissioners  of  said  coun- 
ties, it  shall  be  the  duty  of  the  county  commissioners'  courts 
of  each  of  said  counties  to  sell  the  same  whenever  they  may 
think  it  best,  and  apply  the  proceeds  thereof  to  the  erection 
of  a  court  house  and  jail  at  said  county  seats,  respectively.** 
Instead,  then,  of  there  being  a  donation  of  this  block  for  a 
public  square,  the  lots  into  which  it  is  divided  are  donated  to 
be  sold  to  raise  money  with  which  to  build  a  court  house  and 
jail.  True,  it  is  commanded  that  the  public  buildings  shall 
be  on  the  square,  as  laid  off,  etc.,  and,  we  may  admit,  on  this 
square ;  but  it  is  not  commanded  the  whole  block  shall  be 
devoted  to  that  purpose,  and  construing  the  different  sections 
together,  and  giving  piractical  effect  to  both  provisions,  the 
commissioners  were  required  to  use  what  they  should  deem 
necessary  for  the  public  buildings,  and  sell  and  convey  the 
residue,  in  order  to  realize  money  to  erect  these  buildings. 
If  any  trust  was  created,  it  is  by  virtue  of  the  section  referred 
to  authorizing  the  canal  commissioners  to  make  donation  of 
the  property,  and  the  patent  of  the  Governor  pursuant  thereto 
vesting  title  in  the  county  commissioners;  but  this,  as  is 
thus  seen,  was  only  to  aid  in  the  erection  of  the  buildings. 
But  if  this  were  doubtful,  in  our  opinion  all  doubt  is  removed 
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by  "An  act  in  relation  to  the  public  square  in  the  original 
town  of  Ottawa,"  in  force  February  23,  1841,  (Laws  of  1841, 
p.  311,)  by  the  first  section  whereof  it  is  enacted :  "That  all 
sales  heretofore  made  by  the  county  commissioners  of  the 
county  of  La  Salle,  of  lots  or  parts  of  lots  in  block  No.  11, 
in  the  original  town  of  Ottawa,  in  said  county,  be  and  the 
same  are  hereby  ratified  and  confirmed,  and  declared  to  be 
good  and  valid  in  law  and  equity,  any  act  heretofore  passed, 
or  any  map  or  record  declaring  or  describing  said  block  as  a 
public  square,  to  the  contrary  notwithstanding. " 

Counsel,  however,  insist  that  this  act  is  unconstitutional, 
because  it  is  attempted  by  it  to  take  property  from  the  public 
and  vest  it  in  private  individuals.  We  know  of  no  reason 
why,  in  the  absence  of  constitutional  restriction,  (and  nothing 
of  that  kind  can  be  here  claimed,)  the  legislature  may  not  au- 
thorize public  property  to  be  sold  and  conveyed  to  private  in- 
dividuals, when  no  trust  in  favor  of  private  individuals  stands 
in  the  way.  But  counsel  contend,  and  introduce  authorities 
to  sustain  the  contention,  that  there  is,  in  this  case,  a  trust 
in  favor  of  private  individuals.  The  cases  cited  establish  that 
there  may  be  a  trust,  in  such  cases,  in  favor  of  private  indi* 
viduals, — first,  where  a  private  individual  conveys  property 
to  the  public  for  a  specified  public  use ;  and  second,  where 
the  public  authorities  plat  or  lay  off  grounds  as  dedicated  to 
public  use,  and  afterwards  sell  other  property,  presumably 
benefited  by  such  public  dedication,  with  the  understanding 
and  upon  the  faith  that  such  public  dedication  has  been  made. 
In  the  first  case  the  grantor  retains  such  an  interest  in  the 
property  as  enables  him  to  enforce  the  trust,  and  in  the  sec- 
ond case  the  grantee  has  a  vested  right  in  having  the  pre- 
sumptive advantage  to  his  property,  with  reference  to  which 
he  bought.  We  have  seen  there  was  no  private  grant  here* 
The  State  owned  the  property,  and  donated  it  to  the  county 
commissioners.  The  intervention  of  the  canal  trustees  did 
not  give  the  donation  a  private  character.    They  were  but  the 
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agents  of  the  State,  and  the  title  passed  by  the  patent  of  the 
Governor  from  the  State  to  the  county.  The  evidence  in  this 
record  fails  to  show  that  other  lots  facing  on  the  square  were 
purchased  before  the  lots  in  the  east  half  of  the  block  were 
sold,  and  hence  it  does  not  appear  that  there  are  any  entitled 
to  claim  that  their  rights  were  acquired  upon  the  faith  of  an 
implied  undertaking  that  that  part  of  the  block  should  remain 
perpetually  open  as  a  public  square.  But  even  if  there  were 
any  such  parties,  they  could  not  now  be  heard  after  having 
remained  so  long  silent,  refusing  or  neglecting  to  assert  their 
claims.  This  property  was  conveyed  by  the  county  commis- 
sioners to  Broomfield,  September  4,  1832, — ^fifty-one  years 
before  the  present  bill  was  filed.  The  intention,  moreover, 
to  dedicate  the  entire  block  to  the  public  as  and  for  a  public 
square,  instead  of  donating  so  much  of  it  as  should  be  deemed 
advisable  to  be  sold  to  aid  in  building  a  court  house  and  jail, 
being,  at  least,  not  established  beyond  controversy,  after  the 
acquiescence  of  those  having  authority  to  represent  the  public, 
for  this  great  length  of  time,  in  the  sale  and  conveyance  by  the 
county  commissioners,  they  should  now  be  estopped  to  ques- 
tion the  validity  of  that  sale  and  conveyance.  The  action  of 
the  commissioners,  and  this  long  acquiescence  therein,  and 
in  the  claims  of  those  holding  thereunder,  should  be  taken  as 
circumstances  conclusively  settling  the  controversy,  whether 
the  donation  was  for  the  one  purpose  or  the  other,  in  favor 
of  the  private  rights  of  those  claiming  under  the  purchaser, 
and  against  the  public.  A  kindred  principle  was  applied  in 
Chicago,  Rock  Island  and  Pacific  Railroad  Co.  v.  City  of  JoUet, 
79  111.  25,  and  City  of  Peoria  v.  Johnston,  66  id.  51. 

Third — It  is  objected  by  appellant  that  in  the  deed  of  Gush- 
man  and  wife  to  Glover  &  Cook,  dated  March  3,  1861,  there 
is  a  recital  of  a  contract  entered  into  between  Henry  Hurl- 
but,  Smith,  and  Alonzo  Delano,  which  is  assigned  by  Henry 
Hurlbut,  attorney  in  fact  for  Delano,  and  appellant  intro- 
duced the  power  of  attorney  for  the  purpose  of  showing  that 
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it  was  not  acknowledged,  and  hence  invested  Hurlbut  with  no 
power ;  and  he  also  objected,  at  the  same  time,  that  there  is 
no  conveyance  by  the  wife  of  Alonzo  Delano  of  her  interest  in 
the  property  under  this  assignment.  But  it  is  enough  to  say 
that  this  is  but  the  recital  of  a  contract  which  was  assigned 
to  Glover  &  Cook,  and  which  forms  the  consideration  for  the 
execution  of  the  deed.  The  contract  was  simply  assigned  to 
Glover  &  Cook  by  the  attorney  in  fact,  and  Gushman*s  deed 
passed  the  legal  title  to  them.  No  acknowledgment  of  the 
power  was  necessary.  There  is  not  a  particle  of  proof  that 
any  rights  have  ever  been  claimed  by  Delano  or  his  wife  under 
that  contract,  and  it  surely  can  not  require  the  citation  of 
authorities  to  establish  that  no  rights  could  now  be  enforced 
by  Delano  or  his  wife  thereunder,  after  having  acquiesced  in 
the  assignment  for  more  than  thirty  years,  and  after  notice, 
for  the  same  length  of  time,  that  the  property  had  been  con- 
veyed to  these  assignees,  and  by  them  to  others. 

Fourth — Broomfield  (who  was  grantee  of  the  county  com- 
missioners) and  his  wife  conveyed  to  Gushman,  Eaton  &  Co. 
It  is  objected  that  the  next  deed  under  which  appellee  claims 
is  executed  by  W.  H.  Cushman  and  wife,  Seth  Eaton  and 
wife,  James  M.  Leonard  and  wife,  and  Benjamin  Thompson 
and  wiie,  to  George  H.  Norris,  and  that  it  is  nowhere  recited 
that  these  persons  constituted  the  firm  of  Cushman,  Eaton 
&  Co.  There  is  no  necessity,  of  which  we  are  aware,  that 
this  should  be  recited  in  the  record.  There  is  affirmative 
proof  that  Benjamin  Thompson  was  a  member  of  the  firm 
of  Cushman,  Eaton  &  Co.,  and  from  the  similarity  of  the 
names  in  both  deeds,  and  the  fact  that  these  persons  assume 
to  have  an  interest  to  convey  in  the  property,  and  that  there 
is  no  proof  that  any  one  else  has  ever  claimed  adversely  to 
this  deed  to  Norris,  as  a  member  of  that  firm,  we  think  the 
proof  that  the  conveyance  is  by  Cushman,  Eaton  &  Co.  to 
Norris,  should  be  accepted  as  sufficient.  Apart  from  this, 
the  proof  of  an  actual,  exclusive  possession  by  Norris,  and 
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those  claiming  under  him,  for  a  period  of  some  forty  years,  is 
shown,  which,  of  itself,  is  conclusive  against  any  who  might 
claim  adversely  under  Cushman,  Eaton  &  Co. 

Fifth — The  objection  that  Mrs.  Thompson,  Mrs.  Sizer  and 
Mrs.  Alson  Woodruflf  did  not  relinquish  their  dower,  is  an- 
swered by  proof  of  their  respective  deaths  many  years  since. 
And  a  like  objection  in  regard  to  Mrs.  Robert  P.  Woodruff 
is  answered  by  proof  of  the  death  of  Robert  P.  Woodruff  in 
1844,  leaving  intervening  a  much  greater  period  of  time  than 
is  necessary,  under  the  statute,  to  bar  any  suit  on  her  behalf 
for  dower. 

Sixth — The  objection  that  the  power  of  attorney  whereby 
William  Hickling  was  empowered  to  cancel  mortgages,  in  the 
joint  name  of  Walker  and  Hickling,  did  not  empower  him  to 
cancel  mortgages  to  George  E.  Walker  and  William  Hick- 
ling, we  incline  to  think  is  too  technical ;  but  waiving  that, 
and  conceding  its  insufficiency,  the  release  on  the  margin 
of  the  record  of  the  only  mortgage  affected  by  the  objection, 
acknowledged  the  full  payment  of  the  mortgage,  and  was 
signed  and  sealed  by  William  Hickling,  one  of  the  mortgagees, 
whose  signature,  as  well  as  that  of  the  attesting  witness,  was 
proven.  The  rule  is,  payment  to  one  of  two  joint  payees  ex- 
tinguishes the  debt,  (Harding  v.  Parshall,  56  111.  219,)  and, 
of  course,  payment  of  the  debt  discharged  the  mortgage. 

Seventh — Objection  is  urged  that  a  mortgage  made  by 
Broomfield  to  Sizer,  March  2,  1842,  is  not  shown  to  have 
been  satisfied ;  but  it  is  proved  that  Broomfield,  after  execut- 
ing the  mortgage,  conveyed  the  fee  to  Sizer,  the  mortgagee, 
and  W.  H.  Cushman,  and  that  Sizer  subsequently  conveyed 
to  Cushman.  That  extinguished  the  mortgage.  Weiner  v. 
Heintz,  17  111.  262;  Shinn  v.  Fredericks  et  al.  56  id.  439. 

Eighth — It  was  in  proof  that  appellee  conveyed  to  Louie 
H.  Dale,  his  daughter,  on  March  29,  1878;  that  she  recon- 
veyed  to  appellee  on  the  29th  of  June,  1879,  and  that  a  judg- 
ment was  recovered  against  appellee,  in  favor  of  Selah  Wait, 
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executor,  etc.,  on  the  6th  of  June,  1878,  for  $2491.63.  Exe- 
<5ution  was  issued  on  this  judgment  November  12,  1878,  and 
returned  January  4,  1879,  "no  property  found  on  which  to 
levy."  On  the  9th  of  June,  1879,  appellee  effected  a  com- 
prodiise  with  the  plaintiff  in  the  judgment,  and  on  that  day 
the  attorneys  of  record  for  the  plaintiff  gave  him  a  receipt  for 
$520,  in  full,  etc.,  and  indorsed  on  the  margin  of  the  record 
of  the  judgment,  "Above  judgment  and  interest  paid  in  full, 
according  to  the  terms  and  instructions  of  the  plaintiff," 
which  they  signed.  It  will  be  observed  this  judgment  has 
never  been  a  lien,  legally  speaking,  whatever  might  have  been 
the  equitable  rights  of  the  parties,  upon  the  property  here  in 
controversy.  The  judgment  was  obtained  after  appellee  had 
ceased  to  be  the  legal  owner  of  the  property,  and  it  was  satis- 
fied of  record  before  he  was  reinvested  with  the  legal  title. 
There  is  no  evidence  that  any  party  interested  in  that  judg- 
ment is  or  has  been  dissatisfied  with  the  compromise  and 
satisfaction  of  it,  and  although  more  than  four  years  had 
elapsed  after,  the  entry  of  satisfaction  before  the  making  of 
the  agreement  of  which  specific  performance  was  decreed  in 
the  present  suit,  no  steps  were  taken  to  set  aside  the  satis- 
faction. Under  the  evidence  before  the  court,  we  think  it 
quite  clear  that  appellant  can  not  be  disturbed  on  account  of 
that  judgment,  and  that  he  can  not  be  heard  to  urge  any- 
thing in  regard  to  it  as  an  excuse  for  his  failure  to  comply 
with  his  agreement. 

Ninth — It  is  alleged  in  the  bill,  that  at  the  time  of  mak- 
ing the  agreement  the  complainant  was  seized  in  fee  of  the 
premises  which  he  agreed  to  convey,  subject  to  the  payment 
of  a  mortgage  indebtedness  in  said  agreement  mentioned,  and 
to  the  taxes  for  the  year  1883,  and  that  the  same  are  free 
of  all  other  incumbrances.  The  mortgage  indebtedness  in 
the  agreement  mentioned  is  "a  certain  mortgage  in  favor  of 
'George  R.  and  A.  Keep,  given  to  secure  the  sum  of  $4000, " 
«tc.     The  deed  tendered  describes  the  mortgage  in  the  same 
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way.  The  evidence  showed  the  existence  of  a  mortgage  to 
Augustus  Keep  to  secure  $2500,  due  in  four  years,  and  $1500, 
due  in  three  years.  It  is  contended  the  decree  is  not  author- 
ized— that  the  evidence  does  not  sustain  the  allegations  in 
the  bill,  in  this  respect.  The  decree  finds  "that  the  mort- 
gage described  in  said  agreement  as  a  certain  mortgage  in 
favor  of  George  R.  and  A.  Keep,  given  to  secure  the  sum  of 
$4000,  etc.,  payment  of  which  was  to  be  assumed  by  defend- 
ant herein,  was  a  mortgage  given  by  the  complainant  and 
wife  to  Augustus  Keep,  etc.,  to  secure  the  payment  of  $2500, 
in  four  years,  and  $1500,  in  three  years.  Strictly  and  tech- 
nically, appellee  should  have  amended  his  bill,  averring  the 
mistake  in  the  description  of  the  mortgage  assumed ;  but  we 
can  not  say  that  it  was  such  error  to  decree,  as  was  decreed,, 
without  such  amendment  as  would  justify  the  reversal  of  the 
decree  below.  The  substantial  thing  was  the  amount  of  the 
incumbrance  which  appellant  assumed.  Whether  it  was  in 
one  or  more  notes,  or  payable  to  one  party  or  two  parties, 
was  mere  matter  of  form,  that  could  not  substantially  affect 
appellant.  The  amount  was  correctly  stated  in  the  agreements 
It  is  proven  there  is  no  other  mortgage  on  the  property.  The 
burden  assumed,  and  the  only  burden  which  is  chargeable 
against  the  property,  is  that  described  in. the  agreement, — a 
burden  of  $4000, — with  interest  thereon  from  July  11,  1883. 

Tenth — The  objection  the  deed  tendered  did  not  describe 
the  property  which  it  purported  to  convey,  with  sufficient  ac- 
curacy, we  regard  untenable.  Appellaut  having  announced 
his  intention  to  not  comply  with  the  contract  before  the  bill 
was  filed,  no  tender  was  necessary.  (Boston  v.  Nichols,  4T 
111.  353.)  Under  the  decree,  appellee  must  execute  a  deed 
conveying  the  property,  as  provided  by  the  terms  of  the 
contract,  and  the  execution  of  the  decree  will  be  under  the 
supervision  of  the  court. 

Eleventh — The  point  is  made  that,  the  Statute  of  Frauds 
being  pleaded,  it  is  not  competent  to  decree  a  rectification 
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and  specific  performance  of  the  contract,  on  parol  evidence. 
The  mistake  in  the  description  of  the  property  in  the  written 
instrument  occurred  in  this  way:  Lot  2,  in  block  11,  is  one 
hundred  and  fifty  feet  long,  north  and  south,  by  eighty  feet 
wide,  east  and  west.  The  Cook  &  Glover  block,  which  appel- 
lee undertakes  to  convey  to  appellant,  occupies  the  north 
forty  feet  of  the  lot,  which  appellee  by  mistake  assumed  was 
one-half  of  one-half,  or  one-fourth  of  it,  and  hence,  in  the 
instrument,  the  block  was,  by  mistake,  described  as  the  north 
half  of  the  north  half  of  the  lot, — which,  of  course,  is  but 
thirty-seven  and  one-half  feet,  and  leaves  two  and  one-half 
feet  occupied  by  the  block,  unconveyed.  The  balance  of  the 
description,  in  the  instrument  written  in  ink,  is,  after  the 
words,  "north  half  of  the  north  half  of  lot  2,"  etc.,  "also  a 
strip  of  ground  ten  feet  wide,  extending  along  the  east  end  of 
said  strip  of  ground,  being  the  same  piece  of  ground  described 
in  the  deed  to  the  party  of  the  first  part. "  The  deed  to  the 
party  of  the  first  part  is  by  Cook  &  Glover,  and  conveys  "a 
strip  of  land  ten  (10)  feet  in  width,  east  and  west,  and  forty 
(40)  in  length,  north  and  south,  in  the  north-west  comer  of 
lot  number  one  (1),  in  block  number  eleven  (11),  in  the  origi- 
nal town  (now  city)  of  Ottawa,  Illinois, — the  premises  above 
described  being  situated  immediately  in  the  rear  of  said  Henry 
Gedney's  block  of  brick  stores  on  lot  numbered  2,  in  said 
block  numbered  11,  situated  in  the  county  of  La  Salle,  in  the 
State  of  Illinois."  This  description  is  free  of  objection,  and 
inasmuch  as  the  instrument  refers  to  it,  and,  in  effect,  adopts 
it,  no  rectification  of  that  much  of  the  instrument  is  needed. 
Smith  V.  Crawford,  81  111.  299. 

For  the  purpose  of  rectification,  the  instrument  written  in 
pencil  is  competent  evidence.  It  describes  the  property  which 
appellant  undertakes  to  convey,  thus:  "N.  ^  of  the  N.  J  of 
lot  No.  2,  in  block  11,  *  ♦  *  and  a  piece  of  ground  10 
by  40  in  rear  thereof,  on  the  following  terms,  (namely,  known 
as  the  Cook  &  Glover  block.)"     In  effect,  the  Cook  &  Glover 
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block  is  conveyed,  and  a  strip  of  ground  ten  by  forty  in  the 
rear  thereof.  The  words,  "Cook  &  Glover  block, "  are  the  con- 
trolling descriptive  words.  The  block  is  a  fixed  and  permanent 
monument,  and  under  the  well  settled  rules  of  construction 
applicable  to  conveyances,  any  words  of  description  repugnant 
thereto,  or  inconsistent  therewith,  must  be  rejected.  Without 
affirming  or  denying  what  may  be  the  law  in  a  case  where 
rectification  and  specific  performance  rest  entirely  on  parol 
evidence,  there  can  be  no  question  but  that  latent  ambigui- 
ties may  be  explained  by  parol  evidence,  and  that  such  evi- 
dence may  also  be  resorted  to  for  the  purpose  of  identifying 
the  premises  and  applying  the  calls  of  the  deed,  in  suits  for 
rectification  and  specific  performance,  and  in  other  actions 
and  proceedings  affecting  title.  (Cossit  v.  Hobbs,  66  Dl.  231 ; 
McLennan  v.  Johnston,  60  id.  306.)  By  applying  parol  evi- 
<lence  to  this  description,  it  is  proved  that  the  north  half  of 
the  north  half  of  lot  2  is  only  thirt3'-seven  and  one-half  feet, 
and  that  Cook  &  Glover's  block  occupies  the  north  forty  feet 
of  the  lot,  and  so,  then,  we  must  reject  the  description  "north 
half  of  the  north  half"  as  repugnant  to  the  other  description 
or  call  in  the  deed,  namely,  "Cook  &  Glover's  block,"  and, 
following  that,  hold  that  the  contract  is  to  convey  the  north 
forty  feet  of  the  lot. 

Twelfth — To  the  objection  that  time  was  of  the  essence  of 
the  contract,  and  appellee  did  not  tender  a  sufficient  deed 
within  the  time,  it  is  enough  to  say,  appellant,  by  previously 
refusing  to  comply  with  the  contract,  is  estopped  from  urging 
that  objection.  A  deed  was  tendered  within  the  time,  which 
he  would  not  receive  or  examine,  and  this,  not  because  of 
any  imperfection  in  the  frame  of  the  instrument,  but  because 
he  had  previously  determined  not  to  comply  with  the  con- 
tract. The  law  did  not  require  appellee  to  go  through  with 
a  form  which  appellant  had  previously  apprised  him  would 
be  idle  and  useless. 
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Thirteenth — The  objection  that  appellee  misrepresented  the 
condition  of  the  property  he  was  to  convey,  in  respect  to  the 
water  supply,  is  not  sustained  by  the  evidence.  The  evidence 
of  appellant  is  squarely  met  and  contradicted,  in  that  respect, 
by  the  evidence  of  appellee  and  McDougal. 

Fourteenth — The  objection  that  the  policies  of  insurance 
<50uld  not  be  assigned  without  the  consent  of  the  company 
indorsed  thereon,  and  that  such  indorsement  was  not  ob- 
tained, is,  under  the  evidence,  without  merit.  The  insurance 
agent,  the  evidence  shows,  consented  to  the  transfers,  and 
i¥e  must  assume,  in  the  absence  of  evidence  to  the  contrary, 
ivas  willing  to  make  the  necessary  indorsement.  The  objec- 
tion, like  several  others,  seems  purely  captious. 

In  conclusion,  we  can  see  no  ground  upon  which  we  can 
assert  that  the  court  below  erred,  with  such  confidence  as  to 
warrant  ns  in  reversing  the  decree  below.  In  view  of  the 
fact  that  by  possession  alone  appellee's  title  to  his  property 
is  unassailable,  and  clearly  so,  we  do  not  think  appellant  was 
justified  in  acting  on  rumors  current  forty  or  fifty  years  be- 
fore, that  the  interest  of  the  public  in  the  property  had  not 
been  legally  divested  ;  and  it  is  worthy  of  note  that  in  respect 
of  the  many  objections  of  incurabrauces  on  the  property,  not 
a  single  instance  is  shown  where  one  is  threatened  to  be  en- 
forced. They  are  hunted  up  and  magnified  by  the  appellant 
as  after-discovered  excuses  for  a  previous  refusal  to  perform 
his  contracts.  In  one  or  two  aspects  the  case  is  a  very  close 
one, — so  close  that  we  are  inclined  to  think  we  would  not 
have  reversed  a  decree  either  way.  To  some  extent  the  chan- 
<5ellor  had  a  discretion.  We  can  not  say  that  discretion  has 
been  abused. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Charles  H.  Bandle  et  al. 
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w      ao7|  i^    Corporation — two  corporations  using  the  same  or  similar  names^ 

in  the  same  business— right  of  prior  organization  to  prevent  the  same. 
A  bill  by  a  domestic  corporation  incorporated  by  the  name  of  "Drummond 
Tobacco  Company, "  to  enjoin  the  incor];)oration  of  another  company  in  the 
same  city  by  the  name  of  "Drammond-Bandle  Tobacco  Company,**  to  engage 
in  the  Rame  business,  will  not  be  sustained  unless  it  is  shown,  by  such  a 
preponderance  of  evidence  as  to  satisfy  the  mind  of  the  chancellor,  that  the 
incori>oration  of  the  second  company  tinder  the  name  proposed  will  injure 
the  former  company  in  its  business. 

2.  So  the  use  of  any  particular  name  by  a  corporation  will  not  be  enjoined 
unless  it  is  made  to  appear,  from  the  evidence  and  by  all  the  oireumstances, 
the  proposed  use  of  the  name  will  likely  result  in  injury  to  the  complainant. 

3.  If  the  persons  composing  a  corporation  formed  under  the  laws  of  this 
State  should  become  also  incorporated  under  the  laws  of  another  State,  the 
two  organizations  will  constitute  separate  and  distinct  corporate  bodies,  and 
the  one  can  not  form  an  integral  part  of  the  other;  and  the  corporation  of 
this  State  can  not  enjoin  the  formation  of  a  new  corporation  in  this  State 
under  a  similar  name,  to  prevent  an  injury  to  the  business  of  buying  and  sell* 
ing  of  the  foreign  corporation  in  this  State. 

4.  If  a  domestic  corporation,  after  its  members  have  procured  an  incor- 
poration of  themselves  in  a  sister  State,  by  the  same  name,  should  abandon 
the  business,  practically,  in  this  State,  and  keep  its  organization  only  in  name, 
to  prevent  others  from  transacting  the  same  business,  it  can  not,  in  equity, 
maintain  a  bill  to  enjoin  the  formation  of  another  corporation  in  this  State  by 
a  similar  name,  to  engage  in  the  same  business,  when  none  of  its  trade-markft 
are  sought  or  intended  to  be  used  by  the  latter. 

5.  Amendment — of  the  record  during  term.  The  circuit  court  has  the 
power,  at  any  time  during*  the  term,  to  allow  an  amendment  of  its  record,  so 
that  it  may  conform  to  the  facts.  In  this  case  the  record  was  amended  so  as 
to  show  that  suggestions  of  damages  were  filed  upon  the  dissolution  of  an 
injunction,  before  the  question  had  passed  from  the  control  of  the  court,  and 
it  was  held,  that  the  coui-t  during  the  term  had  power  to  allow  the  amendment. 

6.  AVFKAij—tPhether  a  franchise  is  involved.  Where  a  bill  seeks  to 
enjoin  the  incorporation  of  a  company  by  a  given  name,  adopted  in  the  pre- 
paratory steps  and  proceedings,  an  appeal  lies  directly  from  a  decree  of  the 
circuit  court  dismissing  the  bill,  to  this  court,  as  a  franchise  is  involved. 
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Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  is  a  bill  in  equity,  by  the  Drummond  Tobacco  Com- 
pany, against  Charles  H.  Bandle,  John  N.  Drummond,  John 
E.  Hayner,  George  B.  0*Kell,  and  John  J.  Mitchell.  After 
the  caption  and  address  the  bill  proceeds  as  follows : 

"That  in  the  month  of  June,  A.  D.  1876,  your  orator  be- 
came lawfully  incorporated  as  a  body  corporate,  under  the 
general  laws  of  the  State  of  Illinois,  by  and  under  the  name 
of  'Dausman  &  Drummond  Tobacco  Company,*  with  its  chief 
office  and  place  of  business,  under  its  articles,  ftt  the  city  of 
Alton,  in  said  State.  Tour  orator  further  avers  that  it  com- 
menced and  carried  on  the  business  contemplated  by  its  cer- 
tificate of  incorporation, — that  is,  the  manufacture  and  sale 
of  plug  chewing  tobacco  at  Alton,  aforesaid, — and  continued 
to  so  carry  on  and  conduct  said  business  under  the  name  of 
Dausman  &  Drummond  Tobacco  Company,  until  the  20th  day 
of  August,  1879.  Tour  orator  further  avers  that  on,  to-wit, 
said  20th  day  of  August,  1879,  your  orator's  name  was  law- 
fully changed,  under  the  general  laws  of  Illinois,  to  the  name 
of  *  Drummond  Tobacco  Company,'  by  which  name  your  or- 
ator has  ever  since  been  known  and  called ;  and  ever  since 
said  date  last  aforesaid  your  orator  has  continued  to  conduct 
its  lawful  business  of  manufacturing  and  selling  plug  chewing 
tobacco  at  Alton,  aforesaid,  under  its  said  corporate  name 
of  Drummond  Tobacco  Company,  and  still  continues  to  so 
conduct  and  carry  on  its  said  business  at  the  place  last  afore- 
said. Tour  orator  further  avers  that  it  has  fully  and  in  every 
respect  complied  with  the  laws  of  Illinois,  and  is  now  a  lawful 
corporation  of  said  State,  having  its  principal  office  and  place 
of  business  at  the  city  of  Alton,  aforesaid.  Tour  orator  fur- 
ther avers,  that  your  orator,  by  the  expenditure  of  much  time 
and  labor  and  large  sums  of  money,  has  widely  circulated  in 
itsirade  and  business  its  said  corporate  name  of  Drummond 
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Tobacco  Company,  and  has,  by  the  use  of  your  orator's. said 
corporate  name,  printed  and  impressed  upon  labels,  tags,  and 
by  other  devices  and  designs,  made  known,  generally,  and 
distinguished  and  designated  tobaccos  of  your  orator's  man- 
ufacture, so  that  'Drummond  tobacco,'  and  *Drummond'a 
goods,'  and  *Drummond's  brands,'  have  come  into  general 
use,  and  become  well  and  favorably  known  throughout  the 
United  States,  and  thereby  rendered  the  property  in  your 
orator's  said  corporate  name,  and  the  good  will  and  trade- 
mark thereof,  of  great  and  permanent  value  to  your  orator ; 
and  your  orator  has  acquired  a  proprietary  right  in  and  to 
its  said  corporate  name,  so  that  respondents  neither  lawfully 
have,  nor  can  the  proposed  corporation  hereafter  mentioned 
have,  a  right  to  use  your  orator's  said  corporate  name,  nor 
any  similitude  thereof.  Your  orator  further  avers  that  under 
its  said  corporate  name,  and  by  virtue  of  the  property  in  and 
good  will  thereof,  your  orator  has  established  a  very  large 
and  lucrative  business  in  this  and  other  States.  Tour  orator 
further  avers  that  said  respondents,  John  N.  Drummond, 
Charles  H.  Eandle  and  John  E.  Hayner,  were  lately  stock- 
holders in  your  orator,  from  and  after  August  20,  1879,  and 
the  said  Randle  and  Drummond  were  officers  of  your  orator,, 
the  said  Drummond  having  been  the  president,  and  the  said 
Randle,  the  secretary,  of  your  orator,  whereby  they  acquired 
a  knowledge  of  the  business  of  your  orator,  and  a  knowledge 
of  the  names  of  your  orator's  customers,  their  places  of  resi- 
dence and  their  commercial  standing  and  credit,  and  other- 
wise had  and  obtained  knowledge  of  your  orator's  business 
and  affairs  which  otherwise  they  would  not  have  obtained. 
Tour  orator  further  avers  that  said  Randle,  Drummond  and 
Hayner,  together  with  the  other  respondents,  and  in  concert 
with  them,  concerted  and  conceived  a  scheme  to  form  another 
and  rival  corporation,  and  to*  that  end,  and  in  view  thereof, 
sold  their  stock  in  your  orator,  and  resigned  their  respective 
trusts  as  officers  of  your  orator,  and  immediately  thereafter 
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commenced  the  consummation  of  their  said  scheme  to  form 
and  incorporate  such  rival  corporation,  and  that  said  pro- 
posed corporation  shall  also  have  its  chief  office  and  place  of 
business,  under  its  articles,  at  the  same  place  at  which  your 
orator  is,  by  its  articles,  located  and  domiciled.  And  your 
orator  avers  that  it  is  the  intention  of  the  said  defendants,  if 
successful  in  organizing  such  corporation  under  the  name  of 
'  Dnimmond-Randle  Tobacco  Company,*  to  carry  on  the  same 
business  as  that  of  your  orator,  and  in  the  same  markets. 
Your  orator  further  avers  that  your  orator  is  informed  and 
believes,  and  charges  the  fact  to  be,  that  in  order  to  carry 
out  said  scheme  said  respondents  have  made  the  statement 
required  by  law,  and  have  filed  the  same  in  the  ofl&ce  of  the 
Secretary  of  State  of  Illinois,  setting  forth  that  the  name  of 
the  proposed  rival  corporation  shall  be  *Drummond-Randle 
Tobacco  Company,'  and  that  it  is  to  be  created  and  organized 
a  corporation  for  the  purpose  of  manufacturing  plug  chewing 
tobacco,  at  Alton,  aforesaid.  Your  orator  further  avers  that 
said  Secretary  of  State  has  already  issued  a  license  to  said 
respondents,  as  commissioners,  to  open  books  for  subscription 
to  the  capital  stock  of  said  proposed  corporation,  by  and  under 
the  provisions  of  sections  2  and  3,  of  chapter  32,  of  the  Re- 
vised Statutes  of  Illinois,  which  books  are  to  be  opened  and 
subscriptions  made  under  the  proposed  corporate  name  of 
•Drummond-Randle  Tobacco  Company,*  but  that  said  com- 
missioners have  not,  as  yet,  made  or  filed  their  report  of  their 
proceedings  and  doings  under  said  license,  but  are  actively 
preparing  so  to  do ;  nor  has  said  Secretary  of  State  yet  issued 
his  certificate  of  the  complete  organization  of  said  proposed 
corporation,  nor  has  said  proposed  corporation  become  yet 
fully  organized,  but  your  orator  has  been  informed  and  be- 
lieves, and  charges  the  fact  to  be,  that  said  commissioners 
are  actively  engaged  in  preparing  their  report  and  preparing 
their  other  duties  provided  by  the  statute,  and  give  out  that 
they  will  file  in  the  office  of  said  Secretary  of  State  their 
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doings  as  said  commissiouers  at  once,  and  that  they  and  the 
other  respondents,  as  soon  as  said  report  shall  be  filed,  intend 
to  demand  of  said  Secretary  of  State  that  he  issue  to  them 
and  their  successors  a  certificate  of  the  complete  organization 
of  said  proposed  corporation,  by  and  under  the  said  corporate 
name  of  Drummond-Randle  Tobacco  Company,  and  that  your 
orator  is  informed  and  believes,  and  charges  the  fact  to  be, 
that  said  respondents  will  carry  into  effect  their  said  scheme 
and  purpose  to  cause  the  complete  organization  of  the  said 
proposed  corporation  under  said  last  named  corporate  name, 
and  will  do  so  immediately  unless  restrained  from  so  doing 
by  the  order  of  this  honorable  court.  Tour  orator  further 
avers  that  should  said  respondents  succeed  in  effecting  their 
purpose  to  organize  the  said  proposed  corporation  by  the  name 
of  *Drummond-Randle  Tobacco  Company,'  and  commence 
the  manufacture  and  sale  of  plug  chewing  tobacco  by  and 
under  said  proposed  corporate  name,  (as  said  respondents 
threaten  and  give  out  that  they  intend  to  do,)  the  public  at 
large  will  be  deceived  as  to  the  true  source  and  origin  of  goods 
of  their  manufacture,  and  mistake  such  tobaccos  so  manufac- 
tured by  said  proposed  corporation,  as  the  goods  manufactured 
and  sold  by  your  orator,  as  aforesaid ;  and  the  said  proposed 
corporate  name  of  Drummond-Eandle  Tobacco  Company  is 
so  similar  to  that  of  your  orator,  that  the  proposed  corpora- 
tion will  be  mistaken  for  and  confounded  with  your  orator, 
and  that  if  the  purpose  to  form  said  proposed  corporation 
shall  be  effected  by  said  respondents,  confusion  and  uncer- 
tainty concerning  the  corporate  name  of  your  orator  will  occur, 
whereby  the  identity  of  your  orator*s  goods  and  business  will 
be  injuriously  affected,  and  by  confusing  your  orator's  iden- 
tity, goods  and  business  with  that  of  said  proposed  corpora- 
tion, the  business  and  good  will  and  property  of  your  orator's 
corporate  name  will  be  greatly  injured,  and  your  orator  suffer 
irreparable  loss  and  damages.  Your  orator  further  avers  that 
confusion  in  the  correspondence  of  your  orator  and  said  pro- 
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posed  corporation  has  already  arisen,  your  orator  having  re- 
ceived letters  addressed  to  and  intended  for  said  proposed 
corporation,  and  your  orator  states  that  correspondence  may 
have  been  delivered  to  said  respondents,  by  their  proposed 
corporate  name,  addressed  to  and  intended  for  your  orator, 
and  your  orator  avers  that  great  confusion  will  hereafter 
ensue  in  the  correspondence  of  your  orator  and  said  proposed 
corporation  if  it  is  permitted  to  be  organized  under  its  said 
proposed  corporate  name.  Your  orator  further  avers  that  if 
said  proposed  corporation  shall  be  fully  organized  and  do 
the  business  contemplated  by  it,  as  aforesaid,  under  the  said 
proposed^ corporate  name,  dealers  in  the  market  will  be  con- 
fused, and  led  into  the  false  belief  that  the  two  corporations 
are  the  same,  and  that  great  injury  will  result  to  the  public 
and  your  orator,  and  the  property  in  your  orator's  said  cor- 
porate name,  and  especially  the  use  of  the  word  'Drummond,* 
as  connected  with  and  as  a  part  of  its  said  corporate  name, 
will  thereby  be  infringed  upon,  and  the  good  will  and  trade- 
mark thereof  and  property  therein  will  be  supplanted  and 
destroyed,  and  the  valuable  business  and  trade  which  your 
orator  has  established  by  the  expenditure  of  large  sums  of 
money  and  at  a  great  cost  of  labor,  under  its  said  corporate 
name,  and  especially  the  use  of  the  word  'Drummond'  as  a 
part  of  its  said  corporate  name,  and  the  good  will  and  trade- 
mark thereof,  attached  to  the  goods  of  your  orator,  as  afore- 
said, will  be  wholly  lost  or  greatly  impaired.  Your  orator 
further  avers  that  it  has  no  adequate  remedy  at  law  in  the 
premises,  and  that  unless  relief  is  here  granted,  your  orator 
will  be  irreparably  injured." 

The  prayer  of  the  bill  is,  that  defendants  answer,  their  oaths 
thereto  being  waived,  and  "that  a  preliminary  injunction  may 
issue,  restraining  said  respondents,  their  agents,  servants  and 
employes,  from  further  proceeding  with  the  organization  of 
said  proposed  corporation  under  the  said  name  of  'Drurn- 
mond-Bandle  Tobacco  Company,'  and  that  they  be  further 
27—114  lUi, 
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restrained  from  filing  or  causing  to  be  filed  with  said  Secre- 
tary of  State  said  commissioners'  report  of  the  doings  of  said 
commissioners  under  said  license  to  form  a  corporation  ander 
the  corporate  name  aforesaid,  and  farther  restrained  from 
applying  to  said  Secretaiy  of  State  for  a  final  certificate  of 
complete  organization  of  said  proposed  corporation  under  the 
corporate  name  of  'Drummond-Randle  Tobacco  Company,' 
and  that  on  a  final  hearing,  said  injunction  be  made  per- 
petual, "  and  concludes  with  a  prayer  for  general  relief.  A 
temporary  injunction  was  granted,  and  afterwards,  on  the 
16th  of  March,  1885,  the  defendants  answered  (omitting  the 
introduction)  as  follows : 

''First — That  they  admit  that  in  the  month  of  June,  1876, 
there  was  a  corporation  formed  and  organized  under  the  laws 
of  the  State  of  Illinois,  under  and  by  the  name  of  'Dausman 
&  Drummond  Tobacco  Company,'  with  its  office  and  place  of 
business  at  the  city  of  Alton,  in  the  State  of  Illinois. 

''Third — And  these  defendants  further  answering,  admit 
that  the  name  of  the  said  corporation  was,  on  the  20th  day  of 
August,  1879,  lawfully  changed  to  the  name  of  'Drummond 
Tobacco  Company,'  by  which  name  the  said  complainant  has 
ever  since  been  known  and  called,  and  has  continued  to  carry 
on  its  business  of  manufacturing  and  selling  plug  chewing 
tobacco,  under  the  corporate  name  of  'Drummond  Tobacco 
Company,'  at  Alton,  aforesaid,  except  as  hereinafter  stated. 

"Fourth — And  these  defendants  further  answering,  say  that 
they  admit  that  the  said  complainant  has  fully  complied  with 
the  laws  of  the  State  of  Illinois,  and  they  do  not  deny  bat 
that  the  said  corporation  is  a  lawful  corporation  of  the  State 
of  Illinois,  but  they  do  expressly  deny  that  its  principal  office 
and  place  of  business  is  at  the  city  .of  Alton,  aforesaid,  except 
as  hereinafter  stated ;  and  these  defendants  will  hereafter  set 
forth  and  state  the  actual  facts  of  the  case  upon  the  point  of 
the  location  of  the  principal  office  and  place  of  business  of 
the  said  complainant. 
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''Fifth — And  these  defendants  further  answering,  admit 
that  the  complainant,  by  the  expenditure  of  much  time,  labor 
and  large  sums  of  money,  has  widely  circulated  in  its  trade  its 
said  corporate  name  of  *Drummond  Tobacco  Company,'  and 
that  by  the  use  of  its  corporate  name  printed  and  impressed 
upon  labels,  and  other  devices  and  designs,  made  known  and 
generally  distinguished  and  designated  the  tobacco  manufac- 
tured by  the  complainant,  and  they  can  not  deny  but  that 
'Drummond  tobacco,'  and  *Drummond  goods,'  and  *Drum- 
mond  brands,'  may  have,  to  some  extent,  come  into  use,  and 
become  well  and  favorably  known,  and  thereby  become  the 
property  of  the  complainant ;  but  these  defendants  deny  that 
the  credit  or  market  value  of  the  goods  manufactured  by  the 
complainant  are  to  any  considerable  extent  enhanced  by  the 
nse  of  the  name  of  the  said  complainant,  but  on  the  con- 
trary, these  defendants  aver  that  the  credit  and  value  of  said 
goods  manufactured  and  sold  by  the  said  complainant  are 
affected  and  controlled  by  other  matters  which  will  hereafter 
be  stated. 

'^ Sixth — And  these  defendants  further  answering,  say  they 
admit  that  the  said  complainant  has,  acting  under  its  corpo- 
rate name,  established  a  large  and  valuable  business  in  this 
and  other  States. 

''Sei-enth — And  these  defendants  further  answering,  admit 
that  these  defendants,  John  N.  Drummond,  Charles  H.  Bandle 
and  John  E.  Hayner,  were  lately  stockholders  in  the  com- 
plainant corporation,  and  that  these  defendants,  Drummond 
and  Bandle,  were  the  president  and  secretary  thereof ;  and 
they  further  admit  that  while  such  president  and  secretary, 
they  acquired  some  knowledge  of  the  business  of  the  com- 
plainant, and  of  the  names  and  places  of  residence  and  com- 
mercial standing  and  credit  of  its  customers,  and  otherwise 
obtained  some  knowledge  of  the  complainant's  business  and 
affairs  which  they  would  not  otherwise  have  obtained ;  but 
these  defendants  aver  and  expressly  charge  that  the  com- 
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plainant  had  not  any  peculiar  business  secrets,  or  processes 
of  manufacture,  or  methods  of  trade  or  business,  within  the 
knowledge  of  these  defendants,  and  they  deny  that  the  said 
complainant  has  any  right  to  complain  that  these  defend- 
ants propose  to  use  their  experience  in  business  and  knowl- 
edge acquired  by  them,  in  the  promotion  of  their  own  aflfairs 
and  business. 

"Eighth — And  these  defendants  further  answering,  say  that 
it  is  true,  as  charged  in  said  complainant's  bill,  that  they  in- 
tend to  form  a  corporation  to  engage  in  the  manufacture  and 
sale  of  plug  chewing  tobacco,  with  its  principal  oflSce  and 
place  of  business  in  the  city  of  Alton ;  that  it  is  true  the  said 
defendants,  John  N.  Drummond,  Charles  H.  Handle  and  John 
E.  Hayner,  were  stockholders  in  the  complainant,  and  that 
by  the  sale  of  their  stock  the  said  John  N.  Drummond  and 
Charles  H.  Randle  vacated  their  offices  of  president  and  sec- 
retary, but  they  charge  the  truth  to  be  that  they  sold  their 
said  stock  to,  and  with  the  express  assent  of,  James  T.  Drum- 
mond, the  principal  stockholder  in  the  complainant  company, 
and  with  the  consent  of  said  company,  as  far  as  they  know 
and  believe ;  and  they  have  never,  either  in  the  sale  of  their 
said  stock  or  otherwise,  either  expressly  or  impliedly  promised 
or  agreed  with  the  said  stockholders  in  the  said  complainant 
corporation,  or  otherwise,  that  they  would  not  organize  a  cor- 
poration or  otherwise  carry  on  the  business  of  manufacturing 
plug  chewing  tobacco ;  and  they  expressly  charge  and  insist 
that  the  said  corporation  which  they  propose  and  intend  to 
organize,  is  in  no  sense  the  rival  of  the  complainant,  except 
that  it  proposes  and  intends  to  carry  on  the  business  of  man- 
ufacturing plug  chewing  tobacco ;  and  they  expressly  deny 
that  they  intend  to  organize  a  corporation  of  or  with  the  name 
of  the  complainant ;  they  expressly  deny  that  they  intend  or 
have  threatened  to  use  the  name  of  the  complainant,  or  any 
sign,  mark  or  device  used  by  the  said  complainant  in  its 
business ;   on  the  contrary,  they  expressly  charge  that  they 
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propose  and  intend,  in  the  prosecution  of  tlie  business  of  the 
corporation  which  they  expect  to  organize,  to  use  such  marks, 
brands  and  trade-marks  upon  the  goods,  bill  and  note-heads, 
as  will  distinguish  their  products  and  manufactures,  and  their 
correspondence,  not  only  from  the  products,  manufactures  and 
correspondence  of  the  complainant,  but  from  the  products, 
manufactures  and  correspondence  of  all  other  companies  and 
persons.  And  these  defendants  expressly  deny  all  concert, 
false  intent  or  desire  to  interfere  with,  or  appropriate  to  them- 
selves or  the  corporation,  the  business  or  affairs  of  the  com- 
j)iainant,  otherwise  than  as  they  may  lawfully  do  by  fair 
competition  in  the  markets.  They  deny  that  they  were  influ- 
enced, in  the  selection  of  the  name  of  their  said  corporation, 
by  any  purpose  or  intent  to  interfere  with  the  business  of 
the  complainant,  or  to  produce  confusion  in  its  business  or 
correspondence,  but  in  the  selection  of  the  name  for  their 
proposed  corporation  they  were  influenced  alone  by  the  fact 
that  it  was  expected  by  these  defendants  that  their  asso- 
ciates, John  N.  Drummond  and  Charles  H.  Randle,  were  large 
stockholders,  or  would  be  so,  in  the  proposed  corporation, 
and  active  managers  of  its  business,  and  that  the  name  was, 
or  would  be,  otherwise  suitable  and  appropriate,  and  could 
not  be  mistaken  for  the  name  of  any  other  company  or  cor- 
poration. 

**Nintli — And  these  defendants  further  answering,  say  that 
the}'  admit  that  tfiey  have  taken  the  preliminary  steps  to  the 
organization  of  a  corporation,  under  the  laws  of  the  State  of 
Illinois,  by  the  name  of  *Drummond-Randle  Tobacco  Com- 
pany,' to  carry  on  the  business  of  the  manufacture  and  sale 
of  ping  chewing  tobacco  in  all  accessible  and  profitable  mar- 
kets, and'  that  its  principal  office  and  place  of  business  will  be 
at  the  city  of  Alton,  in  the  State  of  Illinois ;  and  that  before 
this  time  they  believe  their  organization  would  have  been 
completed  if  it  had  not  been  prevented  by  the  injunction  is- 
sued herein. 
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"Tenth — These  defendants  further  answering,  deny  that  the 
name  they  propose  for  their  said  corporation  is  so  similar 
or  like  that  of  the  complainant  as  to  prodace  or  occasion 
any  doubt  or  confusion  in  the  trade  or  with  the  customers  of 
either.  They  deny  that  the  name,  *Drummond-Randle  To- 
bacco Company/  can  be  mistaken  for  that  of  *  Drummond 
Tobacco  Company,*  by  the  trade  or  by  any  person  interested 
in  either,  or  who  may  have  business  with  either  of  said  com- 
panies, or  who  will  deal  or  trade  with  either,  or  in  the  pro- 
ducts of  either  company,  or  that  the  goods  manufactured  by 
either  corporation  will  be  confounded  with  or  mistaken  in  the 
trade,  or  by  dealers  or  customers,  for  the  goods  manufactured 
by  the  other. 

''Eleventh — And  these  defendants  further  answering,  say 
that  in  addition  to  the  sufficient  difference  in  the  name  of  the 
complainant  and  the  corporation  they  propose  to  organize, 
they  expressly  charge  the  truth  to  be,  that  in  the  tobacco  trade 
the  name  of  the  manufacturers  of  plug  tobacco  is  of  small 
importance  to  the  trade  in  determining  the  qualities  of  plug 
chewing  tobacco  or  its  popularity  on  the  market,  but  it  is  the 
custom  of  all  manufacturers  of  plug  chewing  tobacco  to  adopt 
and  fix  to  their  products  certain  peculiar  names,  marks  and 
brands,  by  which  such  products  are  known  to  the  trade  and 
on  the  markets ;  and  these  defendants  charge  the  truth  to  be 
that  most  of  the  plug  chewing  tobacco  manufactured  by  the 
complainant  is  known  on  the  market  by  names,  brands,  marks 
and  devices  of  which  the  name  of  the  complainant  forms  no 
part ;  and  these  defendants  expressly  aver  that  they  do  not 
intend  that  the  corporation  they  propose  to  form  shall  use  any 
name,  brand  or  device  employed  by  the  complainant,  or  any 
resemblance  or  similitude  thereof. 

**  Twelfth — And  these  defendants  further  answering,  say 
that  they  deny  that  any  confusion  in  the  correspondence  of  the 
complainant  and  of  these  defendants,  or  any  of  them,  or  the 
corporation  they  propose  to  organize  by  the  name  of  'Drum- 
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mond-Bandle  Tobacco  Company/  has  occurred  or  happened 
on  account  of  any  real  or  supposed  similarity  of  their  respect- 
ive names,  and  they  deny  that  dealers  in  the  market  will,  in 
any  way,  be  confused  or  misled  in  the  false  belief  that  the 
two  corporations  are  the  same.  And  these  defendants  fur- 
ther answering,  say  that  the  said  complainant  has,  in  effect, 
abandoned  the  city  of  Alton,  as  its  place  of  business  and  its 
principal  ofBoe  is  no  longer  there,  and  it  now  carries  on  a 
nominal  business  there ;  that  the  fact  is,  that  in  the  month 
of  November,  18S4,  the  said  complainant  sold  its  business 
establishment  in  the  city  of  Alton,  with  all  its  machinery  and 
business  fixtures,  to  one  Horatio  N.  May,  of  Chicago,  Illinois, 
and  finally,  early  in  the  month  of  January,  18S5,  the  remain- 
ing stockholders  in  the  complainant,  after  the  withdrawal  of 
the  defendants  Drummond,  Handle  and  Hayner  therefrom, 
with  other  persons  unknown  to  these  defendants,  organized  a 
corporation  under  the  laws  of  the  State  of  Missouri,  with  its 
principal  office  and  place  of  business  in  the  city  of  St.  Louis, 
by  the  name  of  'Drummond  Tobacco  Company  ;*  and  these 
defendants  are  informed  and  believe,  and  therefore  charge  it 
to  be  true,  that  the  said  complainant  has  sold  and  transferred 
to  the  Missouri  corporation  of  the  same  name,  all  its  property, 
with  some  trifling  exceptions, — which  last  named  property  is 
only  retained  in  order  to  preserve  the  existence  of  the  com- 
plainant as  an  Illinois  corporation,  and  to  embarrass  and 
hinder  these  defendants  from  engaging  in  the  business  of 
manufacturing  plug  chewing  tobacco,  by  the  name  of  'Drum- 
mond-Handle  Tobacco  Company'  or  otherwise,  while,  in  fact, 
for  all  business  purposes  the  complainant  has  practically 
ceased  to  exist  in  Illinois.  ^ 

Beplication  was  filed,  and,  by  agreement,  certain  affidavits 
taken  and  read  on  a  motion  to  dissolve  the  injunction,  were 
read  and  considered,  together  with  certain  oral  evidence,  as 
the  evidence  in  the  case.  The  court  decreed  that  the  bill  be 
dismissed. 
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Messrs.  G.  &  G.  A.  Koerner,  and  Messrs.  Smith  4;  Habri- 
son,  for  the  appellant ; 

The  name  of  a  corporation  is  a  part  of  its  franchise,  and 
the  courts  will  protect  it  in  the  exclusive  use  of  such  name. 

1  Blackstone's  Com.  475 ;  Boone  on  Corp.  sec.  32 ;  High  on 
Injunctions,  sec.  0S7;  Taylor  on  Corp.  sec.  158. 

The  use  of  the  name  of  a  corporation  is  analogous  to,  if 
not  stronger  than,  piracy  upon  an  established  trade-mark. 
Neivby  v.  Railroad  Co,  Deady,  009 ;  8  Paige,  75 ;  11  id.  292; 

2  Barb.  Ch.  102;  Willard's  Eq.  402. 

As  to  enjoining  use  of  similar  names,  see  Tlohnesy  Booth  d- 
Ilayden  v.  Manufacturing  Co,  37  Conn.  278  ;  Ex  parte  Walker, 
1  Tenn.  Ch.  07 ;  Cox  on  Trade-marks,  475 ;  Stjkes  v.  Sykes, 

3  B.  &  C.  541 ;    Croft  v.  Day,  7  Beav.  84;    Life  Lis.  Co,  v. 
Lisurance  Co,  50  L.  J.  253. 

The  statute  (Rev.  Stat.  chap.  32,  sec.  2,)  provides  that  no 
license  shall  be  issued  for  the  formation  of  two  companies 
having  the  same  name.  This  means  they  shall  not  be  sub- 
stantially the  same.  See,  also,  section  5,  chapter  32,  of  the 
Revised  Statutes.  Reference  is  also  made  to  Manufacturing 
Co.  Y,  Hall,  61  N.  Y.  226 ;  Bradbury  v.  Dickens,  27  Beav.  53 ; 
Woodward  v.  Logan,  21  Cal.  448 ;  Hazard  v.  Caswell,  57  How. 
Pr.  1;  Christy  v.  Murphy,  12  id.  77;  Howe  v.  Madiuie  Co, 
50  Barb.  236;  Hogg  v.  Kirhy,  8  Yes.  215;  Singer  Manf.  Co. 
V.  Wilson;  47  L.  J.  481;  Taylor  v.  Taylor,  23  id.  255;  WiU 
Hams  V.  Brooks,  50  Conn.  278. 

The  franchise  of  a  corporation  is  within  the  meaning  of 
the  term  "franchise,"  as  used  in  the  constitution,  and  in  the 
act  providing  for  appeals  to  the  Supreme  Court.  Railroad 
Co.  V.  Dunbar,  95  111.  577. 

Mr.  John  G.  Irwin,  for  the  appellees : 

The  names  of  the  two  corporations  are  different,  and  no 
fraud  is  charged  in  the  bill.  The  want  of  fraud  is  sufficient 
to  defeat  the  bill,  and  besides,  the  injunction  was  premature. 
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The  complainant  had  practically  ceased  doing  business,  and 
could  not  have  been  injured. 

The  right  of  an  individual  to  use  his  own  name  is  unlim- 
ited. A  person  of  one  name  can  not  prevent  another  of  the 
same  name  from  using  his  name  in  business,  although  such 
use  causes  loss  and  injury;  nor  can  a  person  obtain  a  trade- 
mark in  a  name  as  against  another  person  of  the  same  name. 
Halloway  v.  Halloicay,  13  Beav.  209;  Burgess  v.  Burgess,  22 
L.  J.  675 ;  Clark  v.  Clark,  25  Barb.  75 ;  Comstock  v.  White, 
18  How.  Pr.  421 ;  Burninger  v.  Wattles,  28  id.  206;  Faber  v. 
Faber,  49  Barb.  357 ;  Stonebraker  v.  Stoncbraker,  33  Md.  352 ; 
Tayloi-  V.  Taylor,  22  L.  J.  255 ;  Ainsworth  v.  Ainsworth,  35 
id.  352 ;  Meenely  v.  Meenely,  62  N.  Y.  427 ;  Decker  v.  Decker, 
62  How.  218;  Carmichael  v.  Carmichael,  11  R.  L  395;  Gil- 
man  v.  Ilnnneicell,  122  Mass.  139;  McLean  v.  Fleming,  96 
U.  S.  245. 

Messrs.  Palmers,  Robinson  &  Shutt,  also  for  the  appellees : 

That  no  franchise  is  involved,  see  Board  of  Trade  v.  People, 
91  Dl.  80 ;  Hesing  v.  Attorney  General,  104  id.  292. 
Counsel  also  discussed  the  facts  and  other  points. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

It  was  incumbent  on  the  complainant  below  (appellant  here) 
to  show,  by  such  a  preponderance  of  evidence  as  would  rea- 
sonably satisfy  the  mind  of  the  chancellor,  that  the  incorpo- 
ration of  the  Dnimmond-Randle  Tobacco  Company  would  so 
injure  it  as  to  justify  the  issuing  of  a  writ  of  injunction.  The 
injury  must  be  of  a  substantial  character,  and  not  merely 
fanciful  or  conjectural.  The  complainant  is  a  domestic  cor- 
poration, and  as  such  seeks  relief.  Obviously,  under  this  bill 
a  foreign  corporation,  although  of  the  same  name,  composed 
of  the  same  stockholders  and  having  precisely  the  same  shares 
of  stock,  would  not  be  entitled  to  relief,  for  it  would  still  be 
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another  and  entirely  distinct  and  different  corporation,  exist- 
ing under  different  laws,  and  if  entitled  to  protection  here,  so 
entitled  under  different  principles  of  law.  It  is  not  pretended 
that  the  mere  process  of  manufacturing  tobacco  is  in  anywise 
affected  by  the  name  of  the  corporation.  It  is  the  business 
of  buying,  selling,  exchanging,  etc.,  only,  that  is  claimed  to 
be  thus  affected. 

The  defendants  make  the  following  among  other  allegations 
in  their  answer :  "That  the  said  complainant  has,  in  effect, 
abandoned  the  city  of  Alton,  as  its  place  of  business*  and  its 
principal  office  is  no  longer  there,  and  it  now  carries  on  a 
nominal  business  there ;  that  the  fact  is,  that  in  the  month 
of  November,  18S4,  the  said  complainant  sold  its  business 
establishment  in  the  city  of  Alton,  with  all  its  machinery  and 
business  fixtures,  to  one  Horatio  N.  May,  of  Chicago,  Illinois, 
and  finally,  early  in  the  month  of  January,  1S85,  the  remain- 
ing stockholders  in  the  complainant,  after  the  withdrawal  of 
the  defendants  Drummond,  Randle  and  Hayner  therefrom, 
with  other  persons  unknown  to  these  defendants,  organized  a 
corporation  under  the  laws  of  the  State  of  Missouri,  with  its 
principal  office  and  place  of  business  in  the  city  of  St.  Louis, 
by  the  name  of  'Drummond  Tobacco  Company  ;*  and  these 
defendants  are  informed  and  believe,  and  therefore  charge  it 
to  be  true,  that  the  said  complainant  has  sold  and  transferred 
to  the  Missouri  corporation  of  the  same  name,  all  its  prop- 
erty, with  some  trifling  exceptions, — which  last  named  prop- 
erty is  only  retained  in  order  to  preserve  the  existence  of 
the  complainant  as  an  Illinois  corporation,  and  to  hinder 
these  defendants  from  engaging  in  the  business  of  manufac- 
turing plug  chewing  tobacco,  by  the  name  of  'Drummond- 
Randle  Tobacco  Company'  or  otherwise,  while,  in  fact,  for 
all  business  purposes  the  complainant  has  practically  ceased 
to  exist  in  Illinois."  The  evidence  preserved  in  the  record, 
which  consists  in  part  of  affidavits  read  upon  the  hearing 
by  agreement  of  counsel,  sustains  at  least  so  much  of  this 
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allegation  as  relates  to  the  entire  business  of  buying,  selling, 
trading,  etc. 

James  T.  Drummond,  the  principal  stockholder  in  the 
complainant,  in  his  affidavit  admits  the  incorporation  of  the 
Drummond  Tobacco  Company,  with  its  principal  office  or 
place  of  business  in  the  city  of  St.  Louis,  under  the  laws 
of  the  State  of  Missouri,  but  seems  to  regard  this  as  being 
in  some  way  but  a  continuance  of  the  Drummond  Tobacco 
Company  incorporated  under  the  laws  of  this  State,  with  its 
principal  office  or  place  of  business  in  the  city  of  Alton.  He 
says :  "Complainant  has  recently  formally  incorporated  in 
the  State  of  Missouri,  under  its  own  corporate  name  of  'Drum- 
mond Tobacco  Company,'  but  not  for  the  purpose  of  aban- 
doning Alton  as  a  manufacturing  point  by  complainant,  but 
for  the  purpose  of  convenience,"  etc.  A  corporation  created 
under  the  laws  of  one  State,  may,  by  virtue  of  inter-State 
comity,  be  permitted  to  do  business  as  a  corporation  in  an- 
other State ;  but  the  elements  which  are  essential  to  a  corpo- 
ration are  such  that  it  is  impossible  that  a  corporation  created 
under  the  laws  of  one  State  can  be  incorporated  into  another 
corporation  created  under  the  laws  of  another  State,  as  an 
integral  part  thereof,  as  is  here  alleged.  What  was  really 
meant  is  manifest  by  another  portion  of  the  affidavit,  where 
he  says,  "that  said  Missouri  corporation  really  forms  part  and 
parcel  of  complainant,  was  organized  by  the  same  persons, 
with  one  exception,  and  the  two  corporations  expect  to  work 
together  in  unison,  as  practically  one  and  the  same  body, 
hereafter  as  heretofore  known  as  *  Drummond  Tobacco  Com- 
pany,' dealing  in  the  same  markets  and  with  the  same  cus- 
tomers, and  in  the  same  class  of  goods. "  Fairly  paraphrased, 
all  the  stockholders  of  the  complainant  but  one,  to  facilitate 
the  business  of  the  complainant  organized  as  a  corporation, 
with  the  same  name,  and  to  carry  on  the  same  business,  at 
St.  Louis,  under  the  laws  of  the  State  of  Missouri, — making, 
in  fact  and  in  law,  two  entirely  distinct  and  independent  cor- 
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Iterations.  The  only  unity  is  in  the  ownership  of  the  stock. 
But  this  is  of  no  consequence,  because  there  is  nothing  in  the 
law  to.  prevent  adverse  ownership  in  this  respect  hereafter, 
and  the  moment  the  stock  of  the  two  corporations  shall  pass 
into  different  hands,  the  corporations  will  become  independ- 
ent, in  fact  as  well  as  in  legal  contemplation.  Beyond  all 
question  they  may  now  lawfully  contract  with  each  other. 
They  may  acquire  rights  and  transact  business  inimical  to 
each  other,  and  they  may  sue  each  other,  and  make  defence 
thereto,  just  as  different  natural  individuals  may  do. 

The  only  real  controversy  in  the  case  is,  whether  the  busi- 
ness of  buying  and  selling  and  exchanging  with  the  public, 
in  general,  has  been  abandoned  by  the  complainant  since  the 
creation  of  the  Missouri  corporation.  James  T.  Drummond, 
in  his  affidavit,  denies  that  such  is  the  fact,  though  more 
stress  is  laid  therein  on  the  abandonment  of  Alton  as  a  place 
of  manufacture  than  we  think  is  important,  since  if  we  shall 
concede  that  Alton  is  not  abandoned  as  a  place  of  manufac- 
ture, yet  if  all  the  baying  and  selling  and  trading  done  by 
the  complainant  is  by,  to  and  with  the  Missouri  corporation 
of  the  same  name,  no  injury  is  shown  likely  to  result  to  the 
complainant  by  the  incorporation  of  the  defendant,  for  it  is 
not  claimed  or  pretended  that  the  creation  of  that  corpora- 
tion will  mislead  or  confuse,  or  otherwise  injure,  the  com- 
plainant in  buying  or  selling  or  trading  from,  to  or  with  the 
Missouri  corporation.  It  is  only  the  public  at  large — those 
who  would  not  understand  the  difference  between  the  names  of 
the  complainant  and  that  of  the  Drummond-Randle  Tobacco 
Company,  or  who  would  fail  to  keep  in  mind  that  difference — 
that  it  is  alleged  would  be  misled  and  injured  thereby. 

James  T.  Drummond  is,  to  some  extent,  sustained  by  Wil- 
liam Agne,  book-keeper  and  cashier  of  the  Drummond  To- 
bacco Company,  and  by  George  T.  Bailey,  shipping  clerk  of 
that  company,  in  his  assertion  that  the  business  of  the  com- 
plainant in  buying,  selling,  etc.,  has  been  carried  on  with 


Druhhond  Tobacco  Co.  v.  Raxdls  et  al.  429 

Opinion  of  the  Gonrt. 

the  public  since  the  creation  of  the  Missouri  corporation  the 
same  that  it  was  before ;  but  he  is  directly  contradicted  by 
the  affidavits  of  John  N.  Drummond,  Charles  H.  Eandle  and 
John  E.  Hayner,  who  each  and  all  swear  therein:  "That  in 
the  year  1880  the  Drummond  Tobacco  Company  started  a 
manufactory  in  St.  Louis,  Mo.,  and  the  business  there  was 
called  the  St.  Louis  branch ;  that  the  object  in  starting  the 
Sfc.  Louis  factory  was,  that  it  was  supposed  that  St.  Louis  pos- 
sessed superior  advantages  for  manufacturing  tobacco,  and 
selling  it  to  those  at  Alton,  Blinois,  where,  previous  to  that 
time,  the  manufacturing  business  of  the  company  had  been 
carried  on ;  that  it  was  also  the  intention  to  gradually  cease 
doing  business  in  Alton,  Illinois,  and  transfer  the  entire  busi- 
ness to  St.  Louis,  Mo. ;  that  the  capacity  of  the  factory  in 
St.  Louis,  which  was  started  in  1880,  was  about  equal  to  the 
capacity  of  the  factory  at  Alton,  Illinois,  and  in  carrying  out 
the  intention  of  ultimately  transferring  the  entire  business  to 
St.  Louis,  the  Drummond  Tobacco  company  purchased  the 
block  of  ground  in  St.  Louis,  Mo.,  bounded  by  Third,  Fourth, 
Spruce  and  Almond  streets,  known  as  the  Sisters'  Hospital 
block,  for  which  it  paid  $75,000,  and  erected  on  the  said 
block  a  large  stemery  and  warehouse  for  the  storage  of  the 
raw  material,  which  greatly  increased  the  facilities  for  manu- 
facturing and  carrying  on  the  business  in  St.  Louis;  that 
further  carrying  out  the  intention,  a  large  building,  which 
was  intended  to  be  used  as  a  factory,  was  also  erected  on 
said  block,  said  building,  in  connection  with  the  said  stemery 
and  warehouse,  when  in  running  order  as  a  factory,  having  a 
capacity  to  make  from  twelve  to  fifteen  million  pounds  of  plug 
chewing  tobacco  per  j^ear ;  that  further  carrying  out  said  in- 
tention, the  business  done  at  Alton  was  gradually  transferred 
to  the  St.  Louis  branch,  so  that  in  the  year  1883  the  factory 
at  Alton,  Illinois,  was  only  nin  to  about  half  its  capacity, 
while  the  St.  Louis  factory  was  increased  and  run  to  its  fullest 
capacity;  that  in  the  year  1884  the  Alton  factory  only  made 
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about  two  hundred  and  seventy-five  thousand  pounds,  while 
the  St.  Louis  factory  made  all  the  rest  of  the  tobacco  the  com- 
pany manufactured  and  sold  that  year,  amounting  to  about  six 
million  pounds,  and  while  the  St.  Louis  branch  and  factory 
that  year  made  large  profits,  the  factory  in  Alton,  Illinois,  lost 
money  to  the  company ;  that  further  carrying  out  said  inten- 
tion, James  T.  Drummond,  the  principal  and  largest  stock* 
holder  in  the  company,  and  its  general  manager,  removed  his 
residence  from  Alton,  Illinois,  to  St.  Louis,  Mo.,  and  pur- 
chased a  palatial  home  there,  he  doing  so,  so  as  to  better 
enable  him  to  manage  and  increase  the  business  in  St.  Louis; 
that  further  carrying  out  said  intention,  James  T.  Drummond, 
as  general  manager  of  the  said  Drummond  Tobacco  Company, 
negotiated  with  Horatio  N.  May,  of  Chicago,  Illinois,  for  the 
sale  of  the  factory  at  Alton,  Illinois,  which  belonged  to  the 
company  there,  and  sold  said  factory  and  machinery  to  said 
May  for  $10,000,  said  factory  and  machinery  having  cost  the 
company,  first  and  last,  about  $40,000,  and  James  T.  Drum- 
mond*s  act  was  confirmed  by  the  company,  and  a  deed  made 
by  its  officers  to  said  May  for  said  property,  for  the  reason 
that  it  was  considered  that  as  the  business  was  now  in  shape 
to  and  would  soon  be  carried  on  in  St.  Louis,  it  was  best  to 
sell  the  Alton  factory  while  an  opportunity  existed ;  that  in 
January,  1885,  the  undersigned  were  ofFered  by  said  James 
T.  Drummond  a  price  for  their  stock  in  the  Drummond  To- 
bacco Company,  which  they  accepted ;  that  they  transferred 
their  stock  in  said  company  to  the  said  James  T.  Drummond; 
that  at  the  time  Charles  H.  Bandle  and  John  N.  Drummond 
were  directors  of  said  company,  and,  with  James  T.  Drum- 
mond, formed  the  board  of  directors  of  said  company ;  that 
James  T.  Drummond  then  stated  to  them  that  he  desired  and 
intended  to  wdnd  up  the  business  of  the  company  at  once ; 
that  he  would  organize  a  corporation  under  the  laws  of  Mis- 
souri, and  the  Drummond  Tobacco  Company  of  Alton,  Illi* 
nois,  would  then  transfer  and  sell  out  to  the  said  Drummond 
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Tobacco  Company  of  St.  Louis,  and  the  Drummond  Tobacco 
Company  of  Alton,  Illinois,  would  then  dissolve  by  surren- 
dering its  organization  or  charter ;  that  said  James  T.  Drum- 
mond requested  Charles  H.  Bandle,  as  he  was  familiar  with 
the  busiuess  of  said  company,  and  being  its  secretary,  to  con- 
tinue to  act  as  secretary  and  director  until  the  business  of 
the  said  Drummond  Tobacco  Company  of  Alton,  lUiiiois,  was 
wound  up,  and  the  corporation  dissolved ;  that  said  Charles 
H,  Randle  declined  so  to  act ;  that  said  James  T.  Drummond 
then  requested  said  Charles  H.  Randle  and  John  N.  Drum- 
mond not  to  both  resign  at  once  as  directors  of  said  Drum- 
mond Tobacco  Company  of  Alton,  Illinois,  as  it  would  leave 
him  without  a  quorum  in  the  board  of  directors,  but  for  him 
(Charles  H.  Randle)  to  resign  first,  and  he  (James  T.  Drum- 
mond) would  then  transfer  to  Levi  Davis,  Jr.,  of  Alton,  Illi- 
nois, two  shares  of  stock,  so  as  to  enable  him  to  be  a  director, 
and  also  to  act  as  secretary  of  the  company  until  its  dissolu- 
tion ;  and  then,  when  Levi  Davis,  Jr.,  had  been  elected  a 
director  in  place  of  said  Charles  H.  Randle,  John  N.  Drum- 
mond could  resign,  and  J.  L.  Curby,  of  St.  Louis,  Mo.,  would 
be  elected  in  his  (John  N.  Drummond's)  place,  as  director, 
and  thus  he  would  have  a  board  of  directors  to  enable  him 
(James  T.  Drummond)  to  make  the  necessary  transfers  to  the 
Drummond  Tobacco  Company  of  St.  Louis,  Mo.,  as  soon  as 
incorporated,  and  to  dissolve  the  corporation  at  Alton,  Illi- 
nois ;  that  to  please  said  James  T.  Drummond,  they  (Charles 
H.  Randle  and  John  N.  Drummond)  did  as  he,  the  said  James 
T.  Drummond,  desired  in  that  respect,  and  that  programme 
was  carried  out,  and  the  board  of  directors  of  said  company 
is  now  composed  of  James  T.  Drummond,  Levi  Davis,  Jr., 
and  J.  L.  Curby ;  that  Levi  Davis,  Jr.,  owns  two  shares,  or 
$200,  J.  L.  Curby  fifty  shares,  or  $5000,  and  James  T.  Drum- 
mond nine  hundred  and  forty-eight  shares,  or  $94,800;  that 
in  accordance  with  that  intention  to  close  up  the  business  of 
the  Drummond  Tobacco  Company  of  Alton,  Illinois,  and  to 
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incorporate  another  company  of  the  same  name  in  the  city 
of  St.  Louis,  State  of  Missouri,  said  James  T.  Drummond 
and  others  did  organize,  and  have  incorporated  under  the 
laws  of  the  State  of  Missouri,  the  Drummond  Tobacco  Com- 
pany of  St.  Louis ;  that  after  the  incorporation  of  the  Drum- 
mond Tobacco  Company  of  St.  Louis,  Mo.,  the  Drummond 
Tobacco  Company  of  Alton,  Illinois,  bargained  and  sold  to 
the  Drummond  Tobacco  Company  of  St.  Louis,  Mo.,  all  the 
property  it  then  owned  at  St.  Louis,  Mo.,  including  all  its 
trade-marks,  brands,  devices,  patents,  and  licenses  under 
patents,  retaining  only  its  corporate  name,  two  brands,  and 
some  manufactured  tobacco  at  Alton,  Illinois,  which  tobacco 
was  not  sold,  because,  if  sold  and  removed,  the  government 
stamps  would  at  once  have  to  be  placed  on  each  box,  while 
it  could  remain  unstamped  until  sold ;  that  the  Drummond 
Tobacco  Company  of  Alton,  Illinois,  to-day  has  no  factory 
in  Alton,  Illinois,  or  elsewhere, — is  a  mere  shadow,,  the  sub- 
stance having  been  transferred  to  the  Drummond  Tobacco 
Company  of  St.  Louis,  Mo. ;  that  it  never  was  the  intention 
to  have  two  Drummond  Tobacco  Companies,  each,  having 
the  same  name,  one  in  St.  Louis,  Mo.,  and  one  in  Alton,  Illi- 
nois, but  it  was  the  intention  to  have  all  that  belonged  to 
the  Drummond  Tobacco  Company  of  Alton,  Illinois,  trans- 
ferred to  its  namesake  in  St.  Louis,  Mo.,  and  the  only  reason 
why,  as  affiants  believe,  the  Drummond  Tobacco  Company  of 
Alton,  Illinois,  is  still  kept  alive,  instead  of  being  dissolved, 
as  was  intended  and  agreed,  is  for  the  purpose  of  annoying 
and  vexing  affiants,  and  for  the  purpose  of  trjdng,  without 
reason  or  justice,  by  this  vexatious  proceeding  to  prevent,  if 
possible,  these  affiants  from  completing  the  organization  of 
the  Drummond-Eandle  Tobacco  Company,  of  which  they  are 
stockholders. " 

William  Ague  also  made  another  affidavit  at  the  instance 
of  defendants.  In  the  first  he  had  stated  that  he  believed  the 
Drummond  Tobacco  Company  would  start  another  factory  at 
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Alton.  In  his  last  affidavit  be  explains  that  that  statement 
was  made  on  the  faith  of  what  he  had  heard  James  T.  Drum- 
mond say  upon  the  subject  after  this  suit  was  commenced. 
He  then  adds,  "that  the  Drummond  Tobacco  Company  has 
no  machinery  of  any  description  to  manufacture  tobacco  in 
Alton,  Dlinois ;  that  the  Drummond  Tobacco  Company,  since 
the  sale  of  its  factory  in  Alton,  Illinois,  has  kept  no  accounts 
on  its  books,  here,  with  any  customer  except  the  Drummond 
Tobacco  Company  of  St.  Louis,  Mo. ;  that  the  Drummond 
Tobacco  Company  of  St.  Louis,  Mo.,  makes  the  sales  of  the 
remnant  of  the  stock  of  tobacco  now  on  hand,  and  the  tobacco 
so  sold  is  shipped  or  sent,  when  it  has  been  ordered,  by  the 
Drumnjond  Tobacco  Company  of  St.  Louis,  Mo." 

We  can  not  say  that  the  court  below  erred  in  holding  that 
the  evidence  in  favor  of  the  complainant  did  not  preponder- 
ate over  that  of  the  defendants  upon  this  issue.  No  authority 
cited  by  the  counsel  for  complainant  holds,  and  we  are  aware 
of  none  not  cited  by  them  which  holds,  that  the  use  of  a 
name  in  a  corporation  will  be  enjoined  unless  it  is  made  to 
appear,  by  all  the  circumstances,  that  the  proposed  use  of  the 
name  will  likely  result  in  injury  to  the  complainant.  The 
postmaster  at  Alton  is  positive  in  his  evidence  that  there  is 
no  reasonable  liability  of  the  mail  matter  of  the  complainant 
being  delivered  to  the  proposed  corporation,  the  Drummond- 
Randle  Tobacco  Company,  and  the  evidence  fails  to  satisfy 
us,  that  in  telegraphing,  expressing  and  shipping  by  the 
Drummond  Tobacco  Company  at  St.  Louis  to  and  from  the 
complainant  at  Alton,  there  is  likely  to  be  confusion  and  an- 
noyance, leading  to  injurious  results,  because  of  the  Drum- 
mond-Bandle  Tobacco  Complkny  doing  business  at  Alton.  All 
the  evidence  showing  the  probability  of  injury  resulting  from 
the  use  of  the  word  "Drummond"  in  the  name  "Drummond- 
Randle  Tobacco  Company, "  is  predicated  upon  the  hypothesis 
that  such  name  is  to  be  used  in  the  trade  with  the  public,  and 
that  that  company  and  the  complainant  will,  in  the  future, 
28—114  III. 
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be  competitors  before  the  same  public  for  the  same  trade. 
But  that  hypothesis,  we  have  seen,  is  effectually  excluded  by 
the  affidavits  of  John  N.  Drummond,  Handle,  Hayner  and 
Ague. 

The  objection  to  the  assessment  of  damages  is  not  tenable. 
The  record  was  amended  during  the  term,  showing  these 
damages  to  have  been  assessed  at  the  proper  time,  and  this 
amendment  was  within  the  power  of  the  court.  {Frink  et  aL 
v.  King,  8  Scam.  144.)  The  amended  record  shows  sugges- 
tions  of  damages  filed  before  the  question  had  passed  beyond 
the  control  of  the  court,  and  the  evidence  authorized  the 
amount  decreed. 

We  perceive  no  ground  upon  which  to  reverse  the  decree 
below.  We  are  of  opinion  that  the  appeal  was  properly  pro- 
secuted directly  to  this  court.  The  creation  of  a  corporation 
(and  to  be  a  corporation  is  itself  a  franchise)  was  sought  to 
be  enjoined.  All  the  steps  taken  to  form  a  corporation  were 
to  form  one  by  the  name  of  the  "Drummond-Randle  Tobacco 
Company.'*  If  a  corporation  could  not  be  formed  by  that 
name,  none  could  be  formed  under  the  steps  then  taken  to^ 
form  a  corporation,  there  being  no  provision  in  the  statute 
authorizing  the  Secretary  of  State  to  reject  the  proposed  name 
and  substitute  another.  A  new  corporation  could,  of  course^ 
be  formed  by  the  same  parties,  but  thi^  would  involve  an 
abandonment  of  the  first  essay  in  that  direction,  and  the 
initiating  of  new  proceedings. 

The  decree  is  affirmed. 

Decree  affirmed. 
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D.  S.  Vanpelt 

V. 

T.  W.  Hutchinson  et  al. 

Filed  at  ML  Vernon  September  25,  1885. 

1.  Evidence— fo  impeach  a  decree  for  fraud.  A  decree  having  been 
rendered  upon  merely  constructive  notice  by  publication,  on  the  claim  the 
defendant  was  a  non-resident,  and  his  place  of  residence  not  known,  it  was 
sought  to  impeach  the  decree  for  fraud,  on  the  allegation  that  there  was  not 
proper  diligence  used  to  ascertain  the  place  of  residence  of  the  defendant, 
and  by  reason  thereof  he  was  not  notified  by  a  copy  of  the  notice  published 
being  sent  to  hi&  post  office  address,  as  might  and  ought  to  have  been  done; 
but  upon  a  review  of  the  evidence  it  was  not  deemed  sufficient  to  impeach 
the  decree  upon  that  ground. 

2.  SAUE—want  of  recollection  in  one  itntness  aa  against  affirmative  tes- 
timony  of  another.  The  statement  of  a  witness  that  he  does  not  remember 
having  a  certain  alleged  conversation  with  another,  will  not  be  regarded  as  a 
contradiction  of  the  affirmative  testimony  of  the  latter  that  such  conversation 
was  had. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District  ;— 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Rich- 
land county;   the  Hon.  William  C.  Jones,  Judge,  presiding. 

Mr.  RuFus  Cope,  for  the  appellant : 

The  affidavit  of  non-residence  is,  that  affiant  "is  informed 
and  believes  that  Vanpelt  is  not  a  resident,"  etc.  Under  a 
former  statute  an  affidavit  on  information  or  belief,  in  attach- 
ment cases,  was  held  insufficient.  Dyer  v.  Flint,  21  111.  83; 
Booth  V.  Reese,  26  id.  48. 

While  a  positive  averment  of  non-residence  may  not  be 
required,  it  should  be  such  as  to  justify  the  court  in  finding 
that  fact.  A  may  be  informed  and  believe  that  B  is  a  non- 
resident, without  taking  any  care  to  know  that  his  information 
is  reliable.  The  statute,  in  distinguishing  between  a  non- 
resident and  a  party  who  on  due  inquiry  can  not  be  founds 
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makes  a  demand  for  the  exercise  of  care.     Ex  parte  Haynes, 
18  Wend.  611. 

As  to  the  constraction  of  similar  statutes,  see  Ricketson  v. 
Richardson,  26  Cal.  149;  Forbes  v.  Hyde,  31  id.  342;  Hartung 
V.  Ilartung,  8  Bradw.  167 ;  Adams  v.  Merritty  10  id.  275  ;  Macu- 
bin  V.  Smith,  5  Minn.  357 ;  Carleton  v.  Carleton,  85  N.  Y.  313. 

Messrs.  Wilson  &  Hutchinson,  for  the  appellees : 

As  to  the  presumption  of  due  service  of  notice  in  favor  of 
a  decree  of  a  court  of  general  jurisdiction,  see  Wenner  v. 
Thornton,  98  111.  157;  Magill  v.  Brown,  id.  235. 

The  affidavit  in  this  case  was  positive  as  to  due  diligence 
having  been  used  to  learn  the  residence  of  Vanpelt,  and  in 
such  case  tha  party  could  not  be  required  to  state  the  defend- 
ant's non-residence.  The  fact  that  he  could  not  be  found  on 
due  inquiry,  authorized  the  publication. 

The  allegations  of  the  bill  which  were  denied,  were  not 
supported  by  any  evidence  or  proof.  On  the  contrary,  the 
decree  finds  the  fact  of  non-residence,  and  due  inquiry  with- 
out success. 

Per  CtJRiAM:  In  October,  1872,  Robinson  and  wife  mort- 
gaged two  lots  in  Olney,  to  Vanpelt,  to  secure  the  payment  of 
three  promissory  notes  of  that  date,  for  $346.67,  due,  respect- 
ively, in  one,  two  and  three  years  from  date,  with  interest  at 
eight  per  cent  per  annum.  At  the  June  term,  1876,  of  the 
Circuit  Court  of  the  United  States,  held  at  Springfield,  Van- 
pelt, having  previously  sued  out  a  scire  facias  on  the  mortgage, 
recovered  a  judgment  of  foreclosure  thereon,  and  an  award  of 
a  special  Jieti  facias  for  a  sale  thereunder,  of  the  mortgaged 
property,  but  no  sale  was  ever  had,  nor  did  any  fieri  facias 
ever  issue,  pursuant  to  said  judgment.  On  the  10th  of  April, 
1876,  Barlow  filed  in  the  office  of  the  clerk  of  the  circuit  court 
of  Richland  county,  a  petition  for  a  mechanic's  lien  against 
the  lots,  making  Robinson  and  wife,  and  Vanpelt,  defendants 
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thereto.  Decree  was  rendered  by  the  Richland  circuit  court, 
at  its  November  term,  1877,  in  conformity  with  the  prayer 
of  the  petition,  establishing  the  lien  and  directing  that  the 
premises  be  sold  for  the  payment  of  the  amount  due  the  peti- 
tioner. The  property  was  sold  by  Wilson,  master  in  chan- 
cery, by  virtue  of  this  decree,  and  purchased  by  Hutchinson, 
who  was  Barlow's  attorney.  No  redemption  having  been 
effected  within  the  time  provided  by  statute,  the  master  in 
chancery  executed  a  deed  to  Hutchinson.  McDonald  became 
the  owner  of  a  tax  title  upon  the  property,  under  sale  for  de- 
linquent taxes,  subsequent  to  the  mortgage.  On  the  9th  of 
May,  1874,  Eobinson  obtained  a  sheriff's  deed  to  himself  for 
the  undivided  one-fourth  interest  of  one  William  C.  M.  Roberts 
in  the  property,  and  on  the  19th  of  April,  1883,  he  executed  to 
Wilson  a  quitclaim  deed  for  the  property.  Afterwards  it  was 
mutually  agreed  between  Hutchinson,  Wilson  and  McDonald 
that  each  should  be  the  owner  of  one-third  of  the  property, 
and  that  they  should  thereafter  own  and  hold  as  tenants  in 
common,  in  accordance  with  that  agreement. 

On  the  30th  of  June,  1883,  Vanpelt  filed  in  the  office  of 
the  clerk  of  the  circuit  court  of  Richland  county,  his  bill  to 
review  the  proceeding  on  the  petition  for  the  mechanic's  lien, 
making  Robinson,  Barlow,  Hutchinson  and  Wilson,  and  the 
heirs-at-law  of  the  wife  of  Robinson,  who  had  died  intestate 
since  the  rendition  of  the  decree  sought  to  be  reversed,  de- 
fendants thereto.  The  bill  alleges  that  complainant,  while 
said  mechanic's  lien  proceedings  were  pending,  long  previous 
thereto,  and  ever  since,  was  and  has  been  a  resident  of  the 
city  of  Cincinnati,  in  the  State  of  Ohio;  that  he  had  no 
notice  whatever  of  the  said  proceedings,  and  no  knowledge 
thereof,  until  the  month  of  June,  A.  D.  1883;  that  the  only 
manner  in  which  complainant  was  made  a  party  to  said  pro- 
ceeding was  by  publication  of  notice  in  the  "Olney  Times"  to 
one  "D.  S.  Vanpelt,"  which  notice  was  based  on  the  affidavit 
of  said  T.  W.  Hutchinson,  the  attorney  for  said  Barlow,  in 


438  Yanpelt  v.  Hutchinson  et  cU. 

Opinion  of  the  Court. 

the  words  following :  "T.  W.  Hutchinson,  being  duly  sworn, 
on  oath  states  that  he  is  solicitor  for  the  complainant  in  the 
above  named  cause ;  that  the  respondent,  D.  S.  Vanpelt,  who 
is  returned  on  the  summons,  'not  found,'  is,  as  affiant  is  in- 
formed and  believes,  not  a  resident  of  this  State,  and  upon 
diligent  inquiry  he  has  not  been  able  to  learn  the  residence 
of  said  defendant."  It  is  further  alleged,  that  at  the  time 
when  said  affidavit  of  non-residence  was  made,  the  recitals  in 
the  mortgage  of  Robinson  to  complainant,  of  record,  showed 
that  he  was  a  resident  of  Cincinnati,  and  that  the  fact  of 
such  residence  was  personally  well  known  to  Robinson,  and 
that  Robinson  was  well  known  to  Hutchinson.  It  is  charged 
that  Hutchinson  had  all  necessary  knowledge  to  enable  him, 
by  reasonable  inquiry,  to  have  ascertained  the  complainant's 
residence,  but  that  he  did  not  use  due  diligence  in  the  matter, 
but  proceeded  with  gross  negligence,  and  indifference  to  the 
complainant's  rights.  The  bill  charges  that  the  affidavit  is 
insufficient  to  authorize  the  publication,  "for  the  further  rea- 
son that  the  non-residence  of  the  complainant  is  stated  only 
on  information  and  belief,  and  that  it  does  not  appear  by 
positive  averment  that  said  Hutchinson  had  employed  due 
diligence"  to  ascertain  complainant's  address.  These  are  the 
errors,  and  the  only  errors,  alleged,  on  account  of  which  it  is 
prayed  the  former  decree  may  be  reviewed  and  reversed. 

The  answer  of  Hutchinson  alleges  that  he  is,  by  the  bUl, 
for  the  first  time  informed  of  the  residence  of  Vanpelt ;  that 
summons  was  issued  in  said  suit  for  lien,  for  said  Vanpelt,  to 
the  sheriff  of  Richland  county,  and  it  was  returned  by  him 
not  found ;  that  upon  diligent  inquiry  the  place  of  residence 
of  said  Vanpelt  could  not  be  ascertained,  and  therefore  notice 
to  him  was  given  by  publication,  such  affidavit  having  been 
filed,  as  was  required  by  law,  in  the  office  of  the  clerk  of  the 
circuit  court  in  which  said  suit  was  pending,  showing  that 
on  due  inquiry  said  D.  S.  Vanpelt  could  not  be  found,  and 
that  upon  diligent  inquiry  his  place  of  residence  could  not  be 
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ascertained ;  that  respondent  does  not  know  the  residence  of 
complainant,  except  from  the  bill,  and  while  the  city  of  Cin- 
cinnati is  given,  in  his  mortgage,  as  his  place  of  residence  in 
the  year  1872,  he  does  not  know  whether  the  facts  alleged 
were  known  to  Robinson,  but  respondent  was  informed,  and 
verily  believed  at  that  time,  that  said  Vanpelt  did  not  reside 
in  Cincinnati,  but  had  removed  to  some  place  in  the  interior 
of  the  State  of  Ohio,  but  respondent  could  not  learn  where, 
although  he  made  all  due  and  diligent  inquiry,  etc. 

The  statute  in  force  when  the  decree  in  the  petition  for  a 
mechanic's  lien  was  rendered,  provides :  "When  any  defend- 
ant resides  or  has  gone  out  of  the  State,  or  on  due  inquiry 
can  not  be  found,  *  *  *  so  that  process  can  not  be  served 
upon  him,  the  complainant  or  petitioner  may  cause  notice  to 
be  given  to  him  in  like  manner  and  upon  the  same  conditions 
as  provided  in  suits  in  chancery."  (Rev.  Stat.  1874,  chap. 
82,  sec.  7.)  The  12th  section  of  chapter  22,  of  the  Revised 
Statutes  of  1874,  entitled  "Chancery,"  provides:  "When- 
ever any  complainant  or  his  attorney  shall  file  in  the  office 
of  the  clerk  of  the  circuit  court  in  which  his  suit  is  pending, 
an  affidavit  showing  that  any  defendant  resides  or  hath  gone 
out  of  this  State,  or  on  due  inquiry  can  not  be  found,  *  *  * 
and  stating  the  place  of  residence  of  such  defendant,  if  known, 
or  that  upon  diligent  inquiry  his  place  of  residence  can  not 
be  ascertained,  the  clerk  shall  cause  publication  to  be  made." 

The  allegation  of  the  bill  that  the  affidavit  of  Hutchinson 
states  the  non-residency  of  Vanpelt  on  information  and  belief, 
is  not  admitted  in  the  answer.  But  the  answer,  as  has  been 
seen,  shows  the  filing  of  an  affidavit  in  the  office  of  the  clerk 
of  the  circuit  court,  asserting,  without  qualification,  that  on 
due  inquiry  "D.  S.  Vanpelt  could  not  be  found,  and  that  upon 
diligent  inquiry  his  place  of  residence  could  not  be  ascer- 
tained,"— and  this  is  all  that  the  statute  requires  that  the 
affidavit  shall  contain.  The  record  fails  to  show  that  any 
evidence  was  offered  of  the  contents  of  the  affidavit.     The 
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only  reference  to  it  is  in  the  decree  enforcing  the  lien.  It 
recites,  "the  said  D.  S.  Vanpelt  is  a  non-resident  of  the  Stale 
of  Illinois,  the  place  of  whose  residence  the  complainant,  after 
diligent  inquiry,  was  unable  to  learn," — and  this,  clearly,  does 
not  sustain  the  allegation  in  the  bill.  The  record  should 
have  been  proven  to  be  erroneous  in  the  respect  complained 
of.  This  should  have  been  proven,  the  fact  not  having  been 
admitted,  by  the  production  of  the  record  itself,  or  if  it  was 
lost  or  destroyed,  then  by  secondary  evidence  of  its  contents. 
The  fact  that  Vanpelt  was  a  non-resident  is  admitted ;  but 
counsel  for  complainant  insist  that  his  residence  was  or  might 
have  been  known,  and  he  notified  by  a  copy  of  the  notice 
published,  sent  to  his  post  office  address.  They  seek  to  im- 
peach the  decree  for  fraud  in  failing  to  give  this  notice.  The 
burden  is,  of  course,  on  the  complainant.  The  only  proof 
offered  to  show  that  Hutchinson  knew  of  Vanpelt's  residence, 
is  the  record  of  the  mortgage  from  Bobinson,  in  which  it  is 
recited  as  being  at  Cincinnati,  Ohio,  and  the  testimony  of 
Bobinson  that  he  knew  that  Vanpelt  resided  at  Cincinnati,, 
and  that  he  had  no  recollection  that  Hutchinson  asked  him 
where  Vanpelt  resided.  This  evidence  is  rebutted  by  the  tes- 
timony of  Hutchinson,  who  testifies  that  his  client.  Barlow, 
did  not  know  where  Vanpelt  resided ;  that  he,  himself,  did 
not  know  where  he  resided ;  that  he  made  all  the  inquiry 
that  he  could,  and  was  unable  to  obtain  such  information  ; 
that  he  went  to  Bobinson  and  asked  him,  and  that  Bobinson 
informed  him  that  Vanpelt  had  resided  at  Cincinnati,  but 
that  he  had  removed  therefrom  to  some  point  up  in  the  centre 
of  the  State,  he  did  not  know  where.  Hutchinson  is  positive 
in  his  statement, — Bobinson  does  not  recollect  the  conversa- 
tion. The  evidence  of  the  latter,  therefore,  does  not  contra- 
dict that  of  the  former.  Under  this  evidence  we  can  not 
hold  that  the  decree  is  impeached  for  fraud. 

The  decree  is  affirmed. 

Decree  affirmed. 
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BoBERT  Bankin 

V. 

Barcroft  &  Co.  et  al. 

Filed  at  ML  Vernon  September  26,  1885, 

1.  Conveyance  in  trust  to  secure  creditors^preference  of  creditors — 
wkat  creditors  to  be  preferred^  irithin  the  terms  of  an  agreement — whether 
a  lien  is  necessary.  An  agreement  between  a  debtor  and  a  trustee  to  whom 
the  former  had  land  conveyed  to  secure  his  creditors,  provided  that  the  trustee 
should  sell  the  lands  and  apply  the  proceeds,  first,  to  the  payment  of  all  in- 
cambiances  on  the  land,  whether  secured  by  mortgage  or  otherwise,  amount- 
ing to  $16,000,  after  which  other  debts  were  to  be  paid.  It  appeared  that  at 
the  date  of  the  conveyance  and  agreement,  the  debtor  owed  A  $12,000  and  B 
^000,  which  debts  were  not  incumbrances  or  liens  on  the  lands,  but  no  one 
else  claimed  such  preference,  and  also  that  the  debts  due  A  and  B  were  those 
intended  by  the  parties,  and  that  the  trustee  afterward,  by  his  letter,  and 
schedule  and  exhibit  in  bankruptcy,  declared  that  he  held  the  lands  in  trust 
to  secure  the  claims  of  A  and  B:  Held,  that  the  fact  that  the  debts  of  A  and 
B  were  not  liens  upon  the  lands  could  not  defeat  the  trust,  and  that  they 
were  entitled  to  be  first  paid  out  of  the  proceeds  of  the  lands. 

2.  Same — subrogation — in  favor  of  trustee  or  debtor  paying  preferred 
debt.  "Where  a  person*  accepts  time  drafts  drawn  on  him  by  a  debtor  in  favor 
of  a  creditor,  and  takes  a  conveyance  of  land  in  trust,  out  of  which  to  pay, 
first,  such  indebtedness,  and  afterward  other  debts,  and  he  pays  a  portion  of 
snch  preferred  debt,  he  will  not  be  entitled  to  be  subrogated,  as  to  such  pay- 
ment, to  a  prior  lien  which  may  be  held  by  the  preferred  creditor.  In  such 
i^tse,  the  person  making  the  payment  occupies  the  position  of  mortgagor  or 
debtor,  and  has  no  preference,  as  to  the  payment  made,  over  the  other  cred- 
itors secured. 

3.  Sav:e— bankruptcy— its  effect  upon  trust  property  in  the  hands  of  a 
bankrupt.  Upon  an  adjudication  in  bankruptcy,  the  debt  due  a  trustee  so 
adjudged,  if  any,  on  account  of  his  trust,  and  his  property  rights  in  lands 
held  by  him  in  trust,  pass  to  his  assignee,  but  his  duties  as  trustee  remain 
unaffected  by  the  proceeding.  If  any  claims  in  favor  of  the  trustee  vest  in 
his  assignee  which  are  prior  lions  upon  the  trust  lands,  it  is  the  duty  of  the 
truHtee  to  pay  them  off,  and  for  so  doing  he  is  entitled  only  to  the  sum  paid 
by  him. 

4.  Same— declaration  of  trust— at  what  time  it  may  be  made.  Where 
lands  have  been  conveyed  to  one  without  any  attempt  to  declare  a  trust  at 
the  time,  but  a  trust  was  intended,  he  may  afterward,  by  letter  or  any  other 
instrument  in  writing,  declare  that  he  holds  the  same  in  trust,  and  such  dec- 
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laration  of  trust  will  be  binding.  The  right  to  thus  declnre  a  tnist  in  the 
first  instance  implies  the  .right  to  make  certain  and  specific  a  truBt  before 
4ittempted  to  be  declared. 

5.  Tbv BT'RB—speculation  in  respect  to  trust  fund.  A  court  of  equity 
will  not  permit  a  trustee  to  speculate  in  the  subject  matter  of  his  trust.  If 
he  purchases  an  outstanding  claim  against  the  trust  fund,  the  transaction 
will  be  treated  as  a  payment  only,  and  he  will  be  allowed  only  what  he  paid 
for  it 

6.  Parties  in  ghanoeby — on  bill  to  enforce  a  trust  in  favor  of  cred- 
itors—personal  representations  of  a  deceased  creditor — heirs  as  represent- 
ing  debts  due  the  ancestor — in  equity.  A  conveyance  of  land  was  made  in 
trust,  to  secure  certain  creditors,  one  item  of  the  indebtedness  intended  to 
be  secured  being  described  as  a  claim  of  the  estate  of  S.  Seven  years  after- 
ward, certain  other  creditors  secured,  filed  their  bill  against  the  trustee,  to 
•enforce  the  trust,  making  the  unknown  heirs  of  S.  parties.  No  objection 
Wiis  made  in  the  court  below  that  the  administrator  or  executor  of  S.  was 
not  made  a  party,  but  this  objection  was  first  made  in  the  Appellate  Court: 
Heldf  that  it  would  be  presumed  the  estate  of  S.  was  settled  after  so  great  a 
Lipse  of  time,  and  that  this  part  of  the  estate  had  vested  in  his  heirs,  in  the 
Absence  of  anything  appearing  to  the  contrary.  In  equity  the  title  is  treated 
AH  being  where,  in  good  conscience,  it  ought  to  be. 

7.  After  the  settlement  of  an  estate  the  heirs  of  the  decedent  will,  in 
equity,  be  treated  as  the  owners  of  any  uncollected  claim  due  the  estate;  and 
if  they  are  made  parties  to  liti^tion  involviug  the  collection  of  such  claim, 
the  debtor  will  be  protected  in  making  payment  to  th^na^ 

8.  Chancery  ti^ acticth—  submitting  interlocutory  decree  to  opposUs 
jioliciiors.  Where  an  interlocutory  decree  is  clearly  supported  by  the  evi- 
dence, and  is  in  accordance  with  the  minutes  of  the  judge,  and  it  is  approved 
and  adopted  in  the  final  decree,  a  reversal  will  not  be  made  for  the  reason 
that  the  same  was  not  submitted  to  solicitors  on  the  other  side,  before  being 
signed  by  the  chancellor. 

9.  Same— failure  to  grant  leave  to  amend  cross-bill.  Where  a  demurrer 
is  properly  sustained  to  a  cross-bill  which  shows  no  ground  for  affirmative 
relief,  and  the  record  fails  to  show  that  leave  to  amend  the  same  was  asked, 
■or  that  any  amendment  could  have  been  made,  consistent  with  the  facts  as 
proved,  which  could  have  obviated  the  objection  thereto,  an  objection  that 
no  time  was  given  to  amend  the  cross -bill  is  destitute  of  merit. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
<}ourt  of  Randolph  county;  the  Hon.  Amos  Watts,  Judge, 
presiding. 
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This  was  a  bill  in  equity,  exhibited  in  the  circuit  court  of 
Randolph  county,  by  Barcroft  &  Co.,  a  mercantile  firm,  com- 
posed of  Mary  A.  Barcroft  and  Samuel  K.  Kille,  executors  of 
the  last  will  and  testament  of  Stacy  B.  Barcroft,  deceased, 
Jacob  T.  Fine,  Samuel  K.  Kille  and  William  M.  Reink,  of  the 
city  of  Philadelj^hia,  and  Elizabeth  Baker,  Hannah  Swanwick 
and  Susannah  Swanwick,  executors  of  the  last  will,  etc.,  of 
John  Swanwick,  deceased,  against  Robert  Rankin,  Thomas 
M.,  Joseph  B.,  Jr.,  William  M.,  Shadrach  B.  and  Edward 
Holmes,  and  Achsah,  Charles  and  Mary  J.  Hartzell,  heirs-at- 
law  of  Joseph  B.  Holmes,  deceased. 

It  is  alleged  that  in  the  year  1871  certain  real  estate 
therein  described  "was  held  by  one  Thomas  Beaver  in  trust, 
to  secure  to  the  firm  of  Barcroft  &  Co.,  composed  of  the  com- 
plainants now  composing  said  firm,  and  also  of  one  George 
Lee,  who  has  since  retired  from  said  firm,  the  payment  of  an 
indebtedness  due  said  firm  from  Joseph  B.  Holmes,  now  de- 
ceased, amounting,  on  the  first  day  of  May,  1871,  to  the  sum 
of  $12,000;  that  on  the  first  day  of  May,  1871,  by  agree- 
ment with  the  then  firm  of  Barcroft  &  Co.  and  the  said  Joseph 
B.  Holmes,  the  said  Thomas  Beaver  and  wife  conveyed  said 
above  described  lands  to  the  said  Joseph  B.  Holmes,  de- 
•ceased ;  that  the  only  consideration  given  for  said  convey- 
ance of  said  lands  were  the  time  drafts  of  the  said  Joseph  B. 
Holmes,  deceased,  three  in  number,  for  the  sum  of  $4000 
each,  payable  in  two,  three  and  four  years  from  date,  respect- 
ively, all  bearing  date  the  first  day  of  May,  1871,  drawn  upon 
the  defendant  Robert  Rankin,  and  accepted  by  said  Rankin 
in  favor  of  the  said  firm  of  Barcroft  &  Co.,  and  also  certain 
other  time  drafts  of  said  Joseph  B.  Holmes,  drawn  in  favor 
of  said  firm  of  Barcroft  &  Co.,  upon  said  defendant  Robert 
Rankin,  and  accepted  by  him,  eight  in  number,  all  bearing 
date  May  1, 1871,  for  interest  upon  said  three  first  mentioned 
time  drafts  during  the  time  the  same  were  maturing,  payable 
in  six  months,  one  year,  eighteen  months,  two  years,  thirty 
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months,  three  years,  forty-two  months,  and  four  years,  re- 
spectively ;  that  two  of  said  time  drafts,  for  $4000  each,  pay- 
able in  three  and  four  years  from  date,  respectively,  and  four 
of  said  drafts  drawn  for  interest  upon  said  principal  sum  of 
$12,000, — one  for  $240,  payable  in  thirty  months  from  date, 
one  for  $240,  payable  in  thirty-six  months  from  date,  one  for 
$120,  payable  in  forty- two  months  from  date,  and  one  for 
$120,  payable  in  forty-eight  months  from  date, — remain  due 
and  unpaid,  and  are  all  held  and  owned  by  your  orators  now 
composing  the  firm  of  Barcroft  &  Co. ;  that  the  said  Joseph 
B.  Holmes,  now  deceased,  was  in  his  lifetime,  to-wit,  on  the 
first  day  of  April,  1871,  and  had  been  long  prior  to  that  time, 
indebted  to  John  Swanwick,  late  of  said  Randolph  county, 
now  deceased,  in  the  sum  of  $4000,  the  precise  character  and 
nature  of  which  indebtedness  your  orators  are  not  advised, 
but  they  here  aver  the  same  was,  by  the  said  Holmes  and  said 
Swanwick  and  said  defendant  Bankin,  considered  and  treated 
as  a  lien  upon  a  part  of  the  lands  hereinafter  described,  ai 
that  time,  and  that  the  said  Joseph  B.  Holmes,  deceased, 
being  so  indebted  on  the  first  day  of  April,  1871,  drew  his  two 
certain  time  drafts  of  that  date,  for  the  sum  of  $2000  each, 
payable  to  the  said  John  Swanwick  in  three  and  four  years 
from  date,  respectively,  and  also  eight  other  time  drafts  for 
interest  upon  said  two  first  mentioned  time  drafts,  during  the 
time  said  first  mentioned  time  drafts  payable  to  said  John 
Swanwick  were  maturing,  payable  in  six  months,  one  year, 
eighteen  months,  two  years,  thirty  months,  three  years,  forty- 
two  months,  and  four  years  from  date,  respectively,  all  of 
which  said  time  drafts  were  accepted  by  the  said  Robert 
Rankin  on  the  10th  day  of  April,  1871,  and  delivered  to  the 
said  John  Swanwick,  deceased ;  that  said  two  time  drafts  for 
$2000  each,  and  one  of  said  interest  acceptances  for  the  sum 
of  $120,  payable  on  the  first  day  of  April,  1874,  one  for  $60, 
payable  on  the  first  day  of  October,  1874,  and  one  for  $60, 
payable  on  the  first  day  of  April,  1875,  are  due  complainants 
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Elizabeth  Baker,  Susannah  Swanwick  and  Hannah  Swan- 
wick,  executrix  of  the  will  of  John  Swanwick,  deceased;  that 
prior  to  the  said  conveyance  of  the  lands  by  Beaver  and  wife 
to  Holmes,  deceased.  Holmes  had  executed  a  deed  for  the 
same  and  other  lands  to  Eankin ;  that  the  lands  in  this  deed 
described  were  to  be  held  by  Bankin  in  trust ;  that  the  date 
of  this  deed  is  February  24,  1871,  the  consideration  men- 
tioned in  the  deed  is  one  dollar,  the  number  of  acres  is  one 
thousand  three  hundred  and  fifty-one ;  that  the  said  Eobert 
Bankin,  at  the  time  the  deed  from  Holmes  and  wife  to  Ban- 
kin was  executed,  entered  into  a  written  agreement  with  said 
Holmes,  to  the  effect  that  he  would  sell  said  lands  in  said 
deed  described,  and  apply  the  proceeds  of  such  sales  first  to 
the  payment  of  all  incumbrances  on  said  lands,  whether  the 
same  were  secured  by  mortgage  or  otherwise,  amounting  at 
that  time  to  the  sum  of  $16,000,  said  agreement  being  in  the 
nature  of  an  equitable  mortgage  upon  the  premises  described 
in  said  deed ;  that  said  claims  referred  to  in  said  agreement 
to  be  first  paid  from  the  proceeds  of  the  sale  of  said  lands, 
amounting  at  the  date  thereof  to  the  sum  of  $16,000,  were 
the  claims  of  the  complainants  evidenced  by  said  time  drafts ; 
that  the  deed  from  Beaver  to  Holmes  was  obtained  upon  the 
faith  of  said  agreement,  and  said  time  drafts  accepted  by  said 
Barcroft  &  Co.  and  said  John  Swanwick  in  confidence  that 
said  Holmes  and  said  Bankin  would  faithfully  keep  and  dis- 
charge their  promises,  at  the  time  said  time  drafts  were  made 
and  accepted,  and  that  said  Bankin  would  sell  said  lands, 
and  from  the  proceeds  of  the  sale  pay  off  the  said  time  drafts 
that  were  then  and  there,  both  by  said  Holmes  and  Bankin, 
recognized  as  representing  said  sum  of  $16,000  that  was  de- 
clared to  be  a  charge  upon  said  lands  described  in  said  deed 
from  said  Holmes  to  said  Bankin,  and  was  to  be  first  paid 
out  of  the  proceeds  of  the  sale  of  said  lands ;  that  both  Ban- 
kin and  Holmes  have  admitted  that  said  time  drafts  were 
secured  by  said  agreement,  and  were  a  first  charge  upon  said 
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lands  80  held  by  Bankin,  and  that  Bankin  held  said  lands  as 
trustee,  only ;  that  Bankin  has  been  declared  a  bankrupt,  and 
obtained  his  discharge  in  bankruptcy,  and  that  the  estate  of 
Holmes  is  insolvent ;  that  Bankin  refuses  to  sell  the  lands, 
but  still  holds  the  title  to  the  same,  except  eighty  acres  in  the 
bill  described,  sold  under  a  prior  deed  of  trust."  The  bill 
prays  that  the  defendants  may  be  required  to  answer,  but  not 
under  oath ;  that  an  account  may  be  taken  of  the  amount 
due  complainants  on  said  acceptances,  under  said  agreement 
between  Holmes  and  Bankin ;  that  upon  the  taking  of  the 
account,  Bankin  be  ordered  to  sell  the  lands  described  in  the 
deed  from  Holmes  to  Bankin,  except  eighty  acres  owned  by 
the  complainant  Susannah  Swanwick,  or  so  much  as  may  be 
necessary  to  pay  the  amount  found  due  complainants,  and 
costs  of  suit ;  that  upon  sale  being  made,  Bankin  be  ordered 
to  pay  the  amount  found  due  complainants ;  that  upon  fail- 
ure of  Bankin  to  comply  with  the  order,  and  sell,  the  master 
in  chancery  make  sale  of  so  much  of  the  lands  as  shall  be 
necessary  to  pay  the  claims  of  complainants,  with  costs,  and 
pay  the  amount  due  complainants,  from  the  proceeds  of  the 
sale,  and  with  alternative  prayer  for  relief. 

The  defendants  were  properly  brought  before  the  court,  and 
the  defendant  Bankin  filed  an  answer,  denying  the  truth, 
claiming  the  lands  conveyed  to  him  by  Holmes  in  fee,  and 
putting  in  issue  the  other  material  allegations  of  the  bill. 

Upon  the  hearing,  an  interlocutory  decree  was  entered, 
finding  the  rights  of  the  parties  to  be  as  alleged  in  the  bill, 
and  referring  the  cause  to  the  master  in  chancery  to  take  and 
report  an  account,  etc.  The  master's  report  of  an  accounting 
finds  that  there  is  due  the  executors  of  John  Swanwick,  on 
their  claim  for  principal  and  interest,  to  the  first  day  of  Sep- 
tember, 1883,  the  sum  of  $6380 ;  that  there  is  due  Barcroft 
&  Co.,  on  their  claim  for  principal  and  interest,  to  the  first  of 
September,  1883,  the  sum  of  $12,960 ;  that  defendant  Bankin 
has  paid  to  John  Swanwick,  in  his  lifetime,  with  interest 
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computed  to  September  1,  1883,  $993.10;  that  defendant 
Bankin  has  paid  to  Barcroft  &  Co.,  interest  computed  on  the 
same  to  September  1,  1883,  $8837.60;  that  defendant  has 
paid  taxes  on  the  land,  with  interest  to  September  1,  1883,, 
$1180.27,  as  follows: 

Taxes  for  year  1872,  paid  Jan.  15, 1874,  $252.81 ; 

interest  on  same  nine  years  seven  and  a  half 

months,  at  six  per  cent,  $146.43,  -  -  -  -  $399.24 
Year  1872,  paid  Jan.  15,  1874,  $94.47;  interest  on 

same  nine  years  seven  and  a  half  months,  $36.28,  130.75 
Year  1873,  paid  June  11,  1874,  $177.78;  interest 

on  same  nine  years  three  months,  $98.43,  -  -  276.21 
Year  1874,  paid  May  26,  1875,  $127.51 ;   interest 

on  same  eight  years  four  months,  $63.50,  -  -  191.01 
Year  1875,  paid  May  19,  1876,  $127.18;  interest 

on  same  seven  years  four  months,  $55.88,     -     -       183.0^ 

Amount  taxes  paid  to  May,  1876,    ....     $1180.27 

The  master  then  finds  that  Bobert  Bankin  was,  on  the 
19th  day  of  November,  1873,  declared  a  bankrupt,  and  that 
his  assigns  in  bankruptcy  sold  all  claims  that  Bobert  Bankin 
had  against  these  lands,  for  interest,  taxes,  and  $4000  time 
draft  paid  Barcroft  &  Co.,  on  the  2d  day  of  January,  1877^ 
and  one  John  D.  Bankin  became  the  purchaser  of  said  claims, 
and  assigned  the  same  to  Bobert  Bankin  for  the  sum  of  $150, 
with  interest  on  the  same  to  September  1, 1883,  ($59.25,)  and 
proceeds:  "I  find  there  is  due  Bobert  Bankin  on  account 
of  these  claims,  computing  interest  to  September  1,  1883,. 
$209.25.  I  also  find  due  Bobert  Bankin  for  taxes  paid  on 
the  lands  from  January  29,  1877,  to  1883,  with  interest  from 
date  of  payment,  to  September  1,  1883,  $899.30."  He  also 
finds  Bankin  entitled  to  $75  per  annum  for  six  years'  service 
as  trustee,  ($450,)  and  $300  for  attorney's  fees  in  this  case^ 
making  the  total  amount  allowed  Bankin,  $1858.55.  He 
farther  finds  that  Bankin  has  collected  rents  amounting  to 
$1467.03,  which  leaves  a  balance  of  $391.52  due  Bankin. 
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Exceptions  were  filed  to  the  master's  report  by  both  parties. 
The  master  disallowed  them.  They  were  renewed  in  the  cir- 
cuit court,  and  there  again  disallowed.  Those  by  defendants 
were  as  follows :  "That  the  master  erred  in  proceeding  until 
the  defendant  could  be  heard  in  the  circuit  court  to  have  the 
decree  vacated  and  expunged  from  the  record ;  that  the  mas- 
ter erred  in  admitting  time  drafts  payable  to  John  Swanwick, 
because  they  are  not  liens  or  evidences  of  incumbrance  on 
said  land,  but  were  created  and  brought  into  existence  after 
the  written  agreement ;  because  the  master  erred  in  admitting 
time  drafts  in  favor  of  Barcroft  &  Co.,  over  the  objection  of 
defendant,  because  they  were  not  liens  or  incumbrances  of 
any  kind  on  said  real  estate,  but  were  created  after  the  date 
of  said  written  agreement ;  because  the  master  erred  in  refus- 
ing to  pass  upon  the  objection  of  complainant's  solicitor  to 
the  taking  into  account  the  pay  for  services  jpriot  to  the  year 
1876,  the  defendant  being  thereby  debarred  from  his  right 
of  excepting  to  the  master's  ruling  if  adverse  to  his  interest, 
and  because  by  his  final  report  he  seems  to  tacitly  have  sus- 
tained and  admitted  this  objection  without  defendant  having 
an  opportunity  to  except  to  his  said  action ;  because  the  mas- 
ter erred  in  finding  that  Bobert  Bankin  was  declared  a  bank- 
rupt, and  that  his  assignees  had  sold  all  claims  that  Bobert 
Bankin  had  against  these  lands  for  interest,  taxes,  and  $4000 
paid  Barcroft  &  Co.,  on  the  27th  day  of  January,  1877;  be- 
cause there  was  no  evidence  before  the  master  from  which 
he  could  find  any  such  facts ;  because  the  only  matter  in  the 
master's  record  and  before  the  master  was  the  complainant's 
objection,  and  no  evidence  whatever  was  before  said  master  on 
which  to  sustain  such  finding ;  that  the  master  erred  in  find- 
ing that  John  D.  Bankin  became  the  purchaser  of  the  claims 
of  Bobert  Bankin  against  said  trust  estate,  and  assigned  the 
same  to  Bobert  Bankin  for  $150,  and  in  finding  that  sum,  with 
interest  thereon,  as  the  only  sum  due  said  Bankin ;  that  there 
is  no  evidence  before  said  master  on  which  said  finding  could 
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be  sustained ;  that  there  was  no  evidence  introduced  before 
said  master  relating  to  said  matter,  and  because  the  defendant 
had  a  perfect  right  and  legal  authority  to  purchase  at  said 
assignee's  sale,  or  from  the  purchaser  at  said  sale,  and  as  to 
the  price  he  paid  at  said  sale  he  occupies  the  relation  of  a 
stranger ;  because  the  assignee  of  said  bankrupt  never  could 
have  any  interest  in  or  control  over  the  trust  confided  by  said 
instruments  in  Robert  Rankin ;  because  the  pretended  decree 
under  which  the  master  was  taking  said  account  gave  no 
direction  to  said  master  to  make  any  such  distinction^  or  to 
take  into  consideration  any  such  proceedings  in  bankruptcy, 
and  because  the  master's  action  is  wholly  unauthorized  by^ 
said  pretended  decree,  or  by  any  evidence  before  him,  as 
shown  by  his  report  of  the  evidence;  because  the  master 
finds  that  prior  to  January  29,  1877,  Rankin  paid  for  taxes 
on  said  claims,  etc.,  $11,010.97,  and  allows  him  for  said  sum 
only  $209 ;  because  the  master  erred  in  omitting  the  amounts 
found  to  have  been  paid  by  defendant  prior  to  January,  1877, 
and  in  omitting  the  amount  due  defendant  for  his  personal 
services  prior  to  said  date ;  because,  as  shown  by  the  master's 
report,  there  was  no  evidence  to  sustain  said  finding,  in  whole 
or  in  part ;  that  the  only  evidence  that  said  Rankin  was  dis- 
charged, is  the  certificate  of  discharge,  showing  that  he  was 
released  from  all  debt  existing  prior  to  November  19,  1873, 
and  that  there  are  no  data  in  any  of  said  testimony  on  which 
said  master  can  fix  his  assumption  that  January,  1877,  was 
or  could  be  of  any  importance  whatever ;  that  said  assignee's 
sale  was  not  a  sale  made  by  defendant  Rankin  as  trustee, 
and  his  purchase  was  not  a  purchase  of  the  trust  property 
the  dealing  in  which  by  the  trustee  is  prohibited  by  public 
policy ;  because  the  master  erred  in  not  finding  for  defendant 
the  amounts  of  his  advances,  making  a  total  of  $13,035.27, 
instead  of  the  sum  of  $1858.55  which  has  been  allowed  in 
the  conclusions  of  said  master's  findings ;  because  evidence 
would  justify  the  finding  a  credit  of  the  sum  of  $13,035.27, 
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while  there  is  a  total  absence  of  evidence  to  justify  the  find- 
ing of  $1858.27." 

The  court  decreed  that  the  master's  report  be  approved, 
and  that  so  much  of  the  lands  described  in  the  bill  as  should 
be  necessary  to  pay  the  amounts  so  found  due,  be  sold  by 
the  master  in  chancery.  Upon  this  decree  the  defendant 
Bankin  prosecuted  a  writ  of  error  from  the  Appellate  Court 
for  the  Fourth  District,  and  that  court,  on  hearing,  afl&rmed 
the  decree  of  the  circuit  court.  The  present  writ  of  error  is 
prosecuted  to  reverse  that  judgment. 

Mr.  J.  Perry  Johnson,  Mr.  Henry  E.  Mills,  and  Mr.  A.  G. 
Gordon,  for  the  plaintiff  in  error : 

The  administrator  or  executor  of  Albert  W.  Senter  should 
have  been  made  a  party.  Lynch  v.  Rotariy  39  HI.  14 ;  Smith 
v.  Kotan,  44  id.  506;  Ryan  v.  Lynchy  68  id.  160;  Stephenson 
v.  Mathers,  67  id.  123;  Moore  v.  Munn,  69  id.  591 ;  Alexan- 
der v.  Hoffman,  70  id.  114 ;  Packtcood  v.  Grldley,  39  id.  388 ; 
Hopkins  v.  Roseclare  Lead  Co.  72  id.  377 ;  McGraw  v.  Bayard, 
96  id.  147 ;  GudgeVs  Admr.  v.  Ketternuin,  108  id.  50 ;  Manu- 
facturing Co,  V.  Wire  Fence  Co.  109  id.  71. 

The  writing  should,  with  reasonable  certainty,  show  who  the 
beneficiary  is,  and  must  so  define  his  interest  that  a  fraudu- 
lent party  may  not  be  substituted.  The  words,  "existing 
incumbrances  on  said  property,  *'  even  in  the  light  of  the  tes- 
timony, do  not  show  who  are  the  beneficiaries  first  secured. 
Ricketson  v.  Ricketson,  19  Cal.  330 ;  Booth  v.  Baun,  9  Conn. 
286;  Gilman  v.  Moody,  43  N.  H.  239;  Hunt  v.  Robinson,  11 
Ohio  St.  232;  Gill  v.  Torney,  12  id.  38;  Bramball  v.  Flood, 
41  Conn.  68 ;  Shaw  v.  Lord,  12  Mass.  447. 

The  purchaser  at  an  assignee's  sale  takes  such  interest 
as  the  bankrupt  had  prior  to  the  proceedings  in  bankruptcy 
against  him,  and  stands  on  the  same  footing  with  a  purchaser 
at  an  execution  sale.  Steadman  v.  Taylor,  17  Bank.  284 ;  Carr 
V.  Fearington,  63  N.  C.  560 ;  Anderson  v.  Miller,  7  S.  &  M.  590. 
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The  purchaser  at  a  bankrupt  sale  takes  no  higher  right 
than  the  bankrupt  himself  had.    Baker  v.  Vining,  30  Me.  1^1. 

Bankin  had  the  right  to  purchase  at  the  sale  made  by  his 
assignee.  Phelps  v.  McDonald,  2  McArthur,  380 ;  Arnold  v. 
Leonard,  12  S.  &  M.  258. 

Personal  assets  do  not  vest  immediately  in  the  heir,  but 
in  the  executor  or  administrator.  2  Blackstone's  Com.  420, 
note  38 ;  Williams  on  Executors,  note  527 ;  Story  on  Eq.  PI. 
sec.  170. 

The  manner  in  which  the  interlocutory  decree  was  prepared 
is  obnoxious  to  good  chancery  practice.  Stevens  v.  Coffee,  39 
111.  148 ;  Schneider  v.  Siebert,  50  id.  285. 

Mr.  William  Hartzell,  and  Mr.  James  J.  Morrison,  for 
the  defendants  in  error : 

It  is  competent  for  a  party,  after  the  legal  title  to  real 
estate  has  been  vested  in  him,  to  make  a  written  declaration 
that  he  holds  such  title  in  trust  for  another.  Parol  evidence 
is  competent  to  show  whose  name  should  have  been  inserted 
in  a  blank  in  a  declaration  of  trust,  as  cestui  que  trust.  Fast 
V.  McPherson,  90  111.  497. 

The  want  of  proper  parties  can  not  be  taken  advantage  of 
for  the  first  time  in  the  Supreme  Court,  unless  it  appears 
that  parties  are  omitted  whose  rights  are  so  connected  with 
the  subject  matter  of  the  suit  that  a  final  decision  thereof 
can  not  be  made  without  materially  affecting  their  interests. 
Conwell  V.  Watkins,  71  111.  488. 

A  court  of  equity,  independent  of  any  agreement,  would 
consider  money  advanced  by  a  trustee,  to  purchase  in  an 
ontstanding  title,  as  an  advance  for  the  benefit  of  his  cestui 
que  trust,  and  not  for  his  own  use,  giving  him  a  lien  on  the 
property  until  he  has  reimbursed  the  advancement.  King  v» 
Cushman,  41  Ul.  31. 

Trustees  and  others  sustaining  a  fiduciary  and  confidential 
relation  can  not  deal  on  their  own  account  with  the  thing  or 
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the  persons  falling  within  the  trust  or  relationship.  Dennis 
V.  McCagg,  32  111.  429. 

A  trustee,  executor  or  assignee  can  not  buy  up  a  debt  or 
incumbrance  to  which  the  trust  estate  is  liable,  for  less  than 
is  actually  due  thereon,  and  make  a  profit  to  himself ;  but 
such  purchase  inures  for  the  benefit  of  the  trust  estate,  and 
the  creditors,  legatees  and  cestui  que  trust  shall  have  all  the 
advantage  of  such  purchase.     1  Perry  on  Trusts,  sec.  428. 

In  foreclosing  a  mortgage,  where  junior  mortgagees  and 
incumbrancers  are  parties  defendant,  a  cross-bill  is  unneces- 
sary unless  some  relief  other  than  a  foreclosure  is  sought. 
The  foreclosure  of  the  prior  mortgage  affords  relief  to  all 
subsequent  incumbrancers  who  are  made  parties,  and  have 
the  right  to  participate  in  the  distribution  of  the  surplus. 
Soles  Y.Sheppard,  99  111.  616. 

By  the  operation  of  the  Bankrupt  law  the  assignee  becomes 
vested  with  all  the  property  and  rights  that  the  bankrupt  had 
at  the  time  of  the  assignment.  Talcott  v.  Dudley^  4  Scam. 
435  ;  Vairin  v.  Edmonson ^  4  Gilm.  124 ;  Oriswold  v.  McMiUan, 
11  111.  590. 

Where  a  decree  is  entitled  as  of  a  certain  term  of  court, 
and  is  so  certified  in  the  record,  this  will  be  conclusive  evi- 
dence that  the  decree  was  made  in  term  time,  and  not  in 
vacation,  and  the  record  can  not  be  impeached.  Mason  v. 
Patterson,  74  111.  191. 

Mr.  Justice  Soholfield  delivered  the  opinion  of  the  Court : 

The  errors  assigned  will  be  considered  under  the  points  and 
in  the  order  discussed  in  the  argument  of  plaintiff  in  error. 

In  the  written  agreement  of  Bankin  and  Holmes  it  is  re- 
cited that  the  property  has  been  conveyed  to  Bankin  upon 
these  trusts,  namely :  "The  property  is  to  be  subdivided  and 
sold,  or  otherwise  disposed  of  by  Bankin,  in  such  manner  and 
quantities,  on  such  terms,  and  at  such  times  and  prices,  as 
he  shall  think  best,  and  the  funds  and  proceeds  arising  from 
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such  disposition  and  sale  of  the  said  property  shall  be  applied 
to  the  following  purposes,  to- wit :  First,  to  the  extinguish- 
ment and  satisfaction  of  the  existing  incumbrances  on  said 
property,  whether  by  way  of  mortgage  or  otherwise,  amount- 
ing to  some  $16,000  at  the  date  of  these  presents;  secondly, 
to  the  payment  of  $30,000,  on  account  of  the  running  account 
current,  to  said  Rankin  from  said  Holmes ;  thirdly,  to  the 
payment  and  liquidation  of  a  claim  of  the  estate  of  Albert 
W.  Senter  against  the  said  Holmes,  provided  said  claim  shall 
not  exceed  the  sum  of  $10,000 ;  and  fourthly,  the  net  balance 
of  said  proceeds,  if  any  there  be,  after  discharging  the  above 
incumbrances  and  debts,  and  paying  the  costs,  interest,  and 
expenses  of  executing  this  trust,  shall  be  divided  equally  be- 
tween the  said  Bankin  and  the  said  Holmes."  The  circuit 
court,  in  the  interlocutory  decree,  found  and  decreed  that  the 
respective  claims  of  Barcroft  &  Go.  and  the  executors  of  John 
Swanwick  were  embraced  in  and  composed  the  said  sum  of 
$16,000  declared  in  this  agreement  to  be  a  first  lien  on  the 
lands.  Plaintifif  in  error  contends  that  the  evidence  does  not 
sustain  this  finding,  and  this  is  the  first  point  made  in  his 
argument  as  a  ground  of  reversal. 

It  may  be  conceded,  as  contended  by  counsel,  that  there  is 
no  evidence  showing  that  these  claims  were  such  that  they 
could  be  enforced  by  virtue  of  a  vendor's  lien,  or  that  they 
were  in  judgment,  or  secured  by  mortgage  on  the  land, — ^in 
short,  that  they  were  not,  in  fact,  existing  incumbrances  on 
the  land ;  still,  there  is  no  other  indebtedness  shown  that  could 
possibly  have  been  intended,  and  no  other  incumbrances  on 
the  lands.  No  other  creditors  are  claiming  this  $16,000  prior 
lien,  and,  from  the  terms  of  the  agreement,  the  second  and 
third  preferences  are  only  to  be  satisfied  in  the  order  stated. 
Neither  of  them  can,  upon  any  reasonable  construction,  be 
advanced  and  substituted  for  the  first  preference.  But  the 
evidence  is  full  and  complete  that  Holmes  and  Bankin  in- 
tended the  claims  of  Barcroft  &  Go.  and  John  Swanwick  to 


464  Rankin  r.  Babcroft  &  Co.  et  aL 

Opinion  of  the  Court. 

be  paid  under  this  first  clause.  The  claim  of  the  former  was 
then  $12,000,  and  that  of  the  latter  $4000,  making  the  total 
$16,000.  In  the  most  favorable  view  that  can  be  taken  for 
Rankin,  the  parties  were  simply  mistaken  in  assuming  that 
these  claims  were  existing  incumbrances  on  the  lands ;  but 
in  the  absence  of  intervening  rights  of  third  parties  this  mis- 
take was  of  no  consequence.  A  court  of  equity  would  have 
rectified  it  on  bill  filed  for  that  purpose  by  Barcroft  &  Co. 
and  the  executors  of  Swanwick.  What  a  court  of  equity 
would  compel  them  to  do,  they  could,  of  course,  do  of  their 
own  volition.  If  there  had  been  no  attempt  before  to  declare 
a  trust,  Rankin  might  have  declared  it  by  letter,  or  by  any 
other  instrument  in  writing,  declaring  that  he  had  held  the 
lands  in  trust.  (Perry  on  Trusts,  1st  ed.  83.)  And  the  right 
to  thus  declare  a  trust  in  the  first  instance,  necessarily  im- 
plies the  right  to  make  certain  and  specific  a  trust  theretofore 
attempted  to  be  declared.  {Fast  et  al,  v.  McPherson,  90  111. 
497.)  Rankin  went  into  bankruptcy  in  1873,  and  in  the 
schedules  and  exhibits  filed  by  him  on  that  occasion  he  clearly 
and  emphatically  declared  and  swore  that  he  held  these  lands 
in  trust,  first,  for  the  payment  of  the  claims  of  Barcroft  &  Co. 
and  John  Swanwick,  under  the  agreement  between  him  and 
Holmes,  and  afterwards  as  further  provided  by  that  agree- 
ment. And  in  letters  to  Barcroft  &  Co.,  of  a  prior  date,  he 
also  distinctly  and  fully  acknowledged  the  trust. 

The  next  ground  of  reversal  urged  is,  that  the  administra- 
tor or  executor  of  Albert  W.  Senter  was  not  made  a  party. 
This  objection  was  urged  for  the  first  time  in  the  Appellate 
Court.  The  unknown  heirs  at  law  of  Albert  W.  Senter  were 
made  parties  by  publication,  and  to  the  sufficiency  of  the 
notice  to  them  no  objection  is  pointed  out  by  counsel  or  per- 
ceived by  the  court.  We  may  therefore  assume  that  the  heirs- 
at-law  of  Senter  are  properly  before  the  court. 

The  preference  in  the  third  clause  of  the  agreement  between 
Holmes  and  Rankin  is  of  a  claim  of  the  estate  of  Albert  W. 
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Senter.  Plainly,  this  assumes  that  Senter  is  dead,  but  does 
not  attempt  to  declare  whether  the  estate  has  been  settled,  or 
whether  Senter  died  testate  or  intestate.  The  word  "estate," 
as  used,  means  simply  that  this  claim  is  one  to  be  collected 
and  added  to  the  mass  of  his  estate, — or,  in  other  words,  that 
it  constitutes  part  of  his  estate.  The  period  of  more  than 
seven  years  haying  intervened  between  the  execution  of  the 
instrument  and  the  filing  of  the  bill,  we  must  presume  the 
-estate  had  been  settled,  and  that  this  part  of  it  had  vested 
in  the  heirs-at-law,  nothing  appearing  to  the  contrary.  In 
equity  the  title  is  treated  as  being  where,  in  good  conscience, 
it  ought  to  be,  and  we  think  to  have  made  the  present  objec- 
tion available,  plaintiff  in  error  should  have  urged  it  in  the 
circuit  court,  and  there  afiBrmatively  shown  that  the  estate  of 
Senter  had  not  been  settled.  We  are  of  opinion,  under  the 
circumstances,  that  the  only  interest  to  be  protected  under 
this  third  clause  was  that  of  the  heirs-at-law  of  Senter,  and 
that  plaintiff  in  error  will  be  amply  protected  by  the  decree 
in  making  payment  to  them. 

The  next  objection  taken  to  the  decree  is,  that  Rankin  is 
not  allowed  sums  paid  by  him  before  the  filing  of  the  bill  to 
Barcroft  &  Co.  and  the  executors  of  Swanwick,  amounting 
to  some  $9830,70.  If  he  were  decreed  to  again  pay  this 
amount,  the  position  would  be  tenable ;  but  he  is  not.  The 
•decree  only  directs  a  payment  of  the  balance  found  due  on 
those  claims.  By  the  first  clause  of  the  agreement  between 
Holmes  and  Rankin,  we  have  seen  Rankin  accepted  the  trust 
■of  paying  the  claim  of  Barcroft  &  Co.,  then  amounting  to 
$12,000,  and  that  of  John  Swanwick,  then  amounting  to 
$4000.  By  his  previous  acceptances  of  the  time  drafts,  Ran- 
kin became  legally  liable  to  pay  these  sums,  and  his  accept- 
ance of  the  trust  made  them  payable  before  anything  else, 
out  of  the  proceeds  of  the  sales  of  the  lands.  When,  there- 
fore, he  had  paid  $9830.70  of  the  amount,  he  only  owed  that 
much  less,  and  he  was  only  obliged  to  sell  less,  by  that  amount, 
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of  the  lands  conveyed  to  him  in  trust.  But  as  to  the  residue 
of  the  indebtedness  the  trust  still  existed.  The  doctrine  of 
subrogation  could  have  no  application,  for  his  position  is  pre- 
cisely that  of  a  mortgagor  paying  part  of  his  debt  secured  by 
the  mortgage.  It  would  be  both  unjust  and  absurd  that  by 
making  a  partial  payment  he  could  be  preferred,  as  to  the 
balance  of  the  claim,  over  the  mortgagee. 

When  Rankin  went  into  bankruptcy,  the  debts  due  him,  if 
any,  on  account  of  this  trust,  and  his  property  rights  in  these 
lands,  went  to  his  assignee.  His  duties  as  trustee  were  un- 
affected by  the  proceeding.  If  any  claims  in  favor  of  Rankin 
vested  in  his  assignee  upon  his  becoming  bankrupt,  which 
were  prior  liens  upon  these  lands,  which  we  very  much  doubt, 
it  is  quite  obvious  it  still  remained  the  duty  of  Rankin,  as 
trustee,  to  pay  off  and  remove  them,  and  for  doing  that  he 
would  be  entitled  to  precisely  what  he  paid  out.  If  he  had 
a  prior  lien  which  passed  to  the  assignee,  he  thereafter  occu- 
pied towards  it  the  relation  of  a  stranger.  It  then  stood  as 
a  debt  to  anyone  else.  No  principle  is  better  settled  than 
that  a  court  of  equity  will  not  permit  a  trustee  to  speculate 
in  the  subject  of  his  trust.  If  he  buy  in  outstanding  claims, 
his  purchase  is  treated  as  a  payment  only,  and  he  is  allowed 
just  what  he  paid  out.  (Perry  on  Trusts,  1st  ed.  sec.  428.) 
But  this  is  in  conformity  with  the  ruling  below.  We  are  sat- 
isfied that  if  there  be  any  error  in  the  accounting,  it  is  in 
favor  of  Rankin,  and  not  to  his  prejudice.  It  is,  to  our  minds, 
very  questionable  whether  he  should,  as  against  the  defend- 
ants in  error,  have  been  allowed  any  compensation  for  his 
services. 

Objection  is  urged  that  the  interlocutory  decree  was  not 
submitted  to  counsel  for  plaintiff  in  error,  and  that  it  was 
prepared  in  vacation.  The  interlocutory  decree,  we  have 
before  seen,  was  authorized  by  the  evidence.  It  was  in  con- 
formity with  the  minutes  of  the  judge,  and  has  since  been 
approved  and  adopted  by  the  final  decree.     Under  these  cir- 
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eamatances,  it  was  not  indispensable  that  it  should  have  been 
submitted  to  opposite  counsel  for  their  approval,  if,  in  any 
event,  that  would  have  been  necessary. 

The  objection  that  no  time  was  allowed  to  amend  the  cross- 
bill, is  destitute  of  merit. 

The  demurrer  to  the  cross-bill  was  properly  sustained.  No 
case  was  stated  showing  any  ground  of  affirmative  relief  on 
behalf  of  the  plaintiff  in  error.  It  does  not  appear  that  leave 
to  amend  the  cross-bill  was  asked,  or  that  any  amendment 
could  have  been  made  thereto,  consistent  with  the  facts  as 
proved  on  the  hearing,  which  \^ould  have  removed  the  objec- 
tion to  it. 

The  errors  assigned  raise  other  points,  but  inasmuch  as 
nothing  is  said  in  argument  in  their  support,  we  are  author- 
ized to  assume  that  they  are  abandoned. 

We  have  gone  through  the  entire  record  with  much  care, 
and  we  feel  thoroughly  satisfied  that  there  is  no  reason  for 
reversing  the  decree  of  the  circuit  court.  It  favors  the  plain- 
tiff in  error  at  least  so  far  as  he  has  a  right  to  claim  that  it 
should.     It  does  him  no  substantial  injustice. 

The  judgment  of  the  Appellate  Court  is  therefore  affirmed. 

Judgment  affirmed. 


Thomas  S.  Ridgewat  iii^l 

V. 

George  H.  Potter. 

PiUd  at  ML  Vernon  September  25, 1885. 

1.  Prikctpaii  and  surety— rtflrfcf  of  the  latter  to  require  indemnity  or 
further  security  from  the  former.  A  surety  of  a  trastee  can  not  maintain 
a  biU  in  equity  to  reqaire  his  principal  to  give  other  and  additional  secnrities 
upon  his  bond  given  to  secare  the  cestuis  que  trust,  or  connter  seonrity,  and 
on  his  failure  to  give  snch  secnrity,  have  him  removed. 
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2.  The  contract  created  by  law  between  a  principal  and  surety  is,  that  the 
former  shall  refund  to  the  latter  whatever  the  surety  has  to  pay  for  him.  Th« 
principal  is  under  no  legal  duty  to  a  surety  to  keep  his  co-sureties  in  equal 
solvency  as  they  were  when  they  first  became  such,  or  to  keep  any  co-sureties 
to  share  in  the  liability. 

3.  Courts  of  equity,  in  relief  of  sureties  under  apprehension  of  loss  or 
injury,  have  gone  to  the  extent  to  allow  the  surety,  aft^r  the  debt  has  become 
due,  to  file  a  bill  to  compel  the  princijml  to  discharge  the  debt  for  which  the 
surety  is  responsible;  and  it  has  been  said  that  a  surety,  when  the  debt  has 
become  due,  may  come  into  equity  and  compel  the  creditor  to  sue  for  and 
•collect  the  debt  from  the  principal. 

4.  Trustee — who  may  require  an  accounting  by  him — right  of  a  mtreiy. 
On  bill  by  a  surety  on  the  bond  of  a  trustee,  against  the  trustee,  to  compel 
him  to  render  to  the  court  a  report  of  his  acts,  including  his  receipts  and 
disbursements,  or  his  debits  and  credits,  where  the  cestuis  que  trust  are  not 
made  parties,  there  is  no  error  in  the  court  refusing  to  pass  upon  the  report 
and  state  the  account,  as  such  a  statement  of  the  account  would  not  conclode 
them. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Gal- 
latin county ;  the  Hon.  Thomas  S.  Casey,  Judge,  presiding. 

Mr.  A.  D.  Duff,  and  Messrs.  Green  &  Gilbert,  for  the 

appellant. 

Mr.  E.  D.  TouNOBLOOD,  and  Mr.  James  M.  Greqg,  for  the 

appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  bill  in  equity  in  this  case,  filed  by  Thomas  S.  Ridgeway, 
complainant,  to  the  September  term,  1882,  of  the  Gallatin 
circuit  court,  sets  out  that  by  a  certain  instrument  in  writing, 
bearing  date  November  2,  1871,  signed  by  the  proper  parties, 
one-half  of  the  estate  of  one  Orval  Pool,  then  lately  deceased, 
was  created  a  trust  fund,  the  interest  and  other  increase  of 
which  were  for  the  benefit  of  certain  persons  therein  named, 
during  their  natural  lives,  and  at  their  death  the  remainder 
was  to  vest  absolutely  in  their  respective  heirs ;  that  this  in- 
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strument  provided  for  the  appointment  of  a  trustee  to  receive 
this  trust  fund  and  manage  the  same,  and  execute  and  carry 
•out  the  provisions  of  ^aid  trust,  and  that  the  trustee  should 
€nter  into  a  good  and  sufficient  bond,  to  be  approved  by  the 
judge  of  the  circuit  court  of  Gallatin  county,  for  the  faithful 
performance  of  his  duty  as  such  trustee ;  that  on  December 
26,  1871,  George  H.  Potter,  the  defendant,  was,  as  provided 
in  said  instrument,  appointed  such  trustee  by  the  judge  of 
the  circuit  court  of  Gallatin  county,  and  on  May  15,  1872, 
the  trustee  made  his  bond  as  such,  in  the  penal  sum  of  $400,- 
000,  with  H,  0.  Docker,  David  Eeid,  Eobert  Reid,  J.  McKee 
Peeples,  J.  McKee  Peeples,  Jr.,  and  Thomas  S.  Eidgeway,  com- 
plainant, sureties,  aU  of  whom  were  then  solvent,  which  bond 
was  approved  by  such  judge  ;  that  defendant,  since  the  execu- 
tion of  said  bond,  has  received  as  such  trustee  over  $100,000, 
but  has  never  rendered  any  account  thereof  to  any  court  or 
person,  nor  made  any  report  showing  the  amount  so  received 
or  the  disposition  and  management  thereof  by  him ;  that  on 
December  22,  1879,  J.  McKee  Peeples,  Sr.,  departed  this  life 
testate ;  that  his  estate  is  nearly  all  distributed  among  his 
devisees  and  legatees,  and  is  in  process  of  final  settlement 
«nd  closing  up ;  that  all  of  the  surviving  sureties  on  the  bond, 
except  complainant,  are  now  wholly  insolvent,  and  that  the 
trustee  himself  is  in  limited  circumstances  as  to  pecuniary 
means.  The  bill  asks  that  the  trustee  be  required,  under 
oath,  to  answer,  and  render  a  full  and  complete  report  and 
account  of  his  actings  and  doings  as  such  trustee,  and  if  it 
shall  appear  that  there  has  been  improper  management  of 
the  trust  fund,  that  the  trustee  be  removed  from  his  trustee- 
ship, and  another  person  be  appointed  in  his  stead ;  and  also 
that  if  the  trustee  retains  his  position,  he  be  required  to  give 
other  and  additional  securities  upon  said  bond,  or  an  addi- 
tional bond,  and  on  failure  to  do  so,  that  the  trustee  be  re- 
moved, and  another  one  appointed  in  his  place,  with  a  prayer 
ior  general  relief.     Defendant  filed  his  answer  under  oath, 
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as  required  by  the  bill,  making  a  full  report  as  trustee,  an 
exhibit,  and  part  of  the  answer.  No  exception  was  taken  to 
the  answer.  The  cause  was  referred  to  the  master  to  take 
proofs,  who  only  took  two  depositions  as  to  the  insolvency  of 
the  sureties.  Upon  hearing  on  the  foregoing,  alone,  the  court 
dismissed  the  bill.  On  appeal  to  the  Appellate  Court  for  the 
Fourth  District,  the  decree  was  affirmed,  and  the  complainant 
appealed  to  this  court. 

It  is  insisted  that  it  was  error  in  the  circuit  court  not  to 
pass  upon  the  report  of  the  trustee,  and  approve  or  disap- 
prove it ;  but  to  what  end,  and  for  what  use,  should  the  court 
have  done  so  ?  The  beneficiaries  of  the  trust  were  not  before 
the  court,  and  they  would  not  be  bound  by  any  action  of  the 
court  on  the  report.  The  parties  to  this  suit,  the  surety  of 
the  trustee  and  the  trustee,  were  interested  together,  on  one 
side  of  the  account,  that  it  should  be  in  favor  of  the  trustee, 
and  an  ex  parte  proceeding  between  them,  in  the  absence  of 
the  parties  interested  on  the  other  side  of  the  account,  to 
take  and  state  the  trustee's  account,  would  seem  to  be  idle. 
Were  the  persons  beneficially  interested  in  the  trust  property 
before  the  court,  so  that  they  would  be  bound  by  the  result 
of  the  accounting,  and  it  be  conclusive  against  them  and  in 
favor  of  the  surety  in  any  action  by  the  former  upon  the 
trustee's  bond,  then  the  propriety  of  this  complainant,  who  is 
but  a  mere  surety  for  the  trustee,  asking  for  a  settlement  of 
the  account  before  the  court,  might  with  more  reason  be  urged. 

As  respects  the  other  relief  asked,  the  giving  of  additional 
security,  abundant  authority  is  cited  to  the  e£Fect  that  courts 
of  equity  always  exercise  control  over  trustees  in  the  adminis- 
tration of  their  trusts ;  that  if  trust  funds  become  endangered 
by  the  financial  failure  of  the  trustee,  a  court  of  equity  will 
protect  them,  and  will  always  see  that  trust  estates  are  not 
exposed  to  danger  or  loss ;  and  it  is  said,  that  by  the  express 
terms  of  the  instrument  creating  this  trust  fund,  the  trustee 
is  required  to  execute  a  good  and  sufficient  bond,  which  means 
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that  during  the  time  he  acts  as  trustee  he  shall  keep  and 
maintain  a  good  and  sufficient  bond.  All  this  is  very  well, 
and  would  be  quite  apposite  were  the  beneficiaries  of  this 
trust  fund  the  parties  here  complaining ;  but  the  persons  for 
whose  benefit  this  bond  was  given  make  no  complaint  that  it 
is  not  good  and  sufficient,  but,  for  aught  that  appears,  are 
content  therewith  as  it  is.  The  bond  was  not  given  for  the 
benefit  of  the  complainant,  and  he  has  no  cause  of  complaint 
that  it  is  not  good  and  sufficient  for  the  protection  of  the  trust 
estate.  He  has  no  interst  in  the  property  the  bond  was  given 
to  protect.  There  is  no  pretence,  from  any  allegation  in  the 
bill,  that  the  bond  is  not  now  amply  good  and  sufficient. 
The  complainant  is  making  demand  for  further  security  in 
his  own  interest,  in  order  that  he  may  have  others  to  share 
with  him  his  responsibility  on  the  bond,  or  that  he  may  get 
relieved  from  further  liability.  He  is  entitled  to  complain 
only  in  respect  of  some  duty  which  is  owing  to  himself,  and 
not  for  any  failure  of  duty  toward  others, — the  beneficiaries 
of  this  trust  fund. 

The  contract  which  arose  between  the  trustee  and  com- 
plainant, from  the  relation  of  principal  and  surety,  was,  that 
the  former  would  refund  to  the  latter  whatever  the  surety  had 
to  pay  for  the  principal ;  but  the  principal  came  under  no  such 
duty  that  he  would  keep  the  co-sureties  on  the  bond  in  equal 
solvency  as  they  were  at  the  time  they  executed  the  bond, 
or  that  he  would  keep  any  co-sureties  on  the  bond  to  share 
with  complainant  his  suretyship.  Courts  of  equity,  in  relief 
of  sureties  under  apprehension  of  loss  or  injury,  have  gone 
to  the  extent  to  allow  the  surety,  after  the  debt  has  become 
due,  to  file  a  bill  to  compel  the  debtor  to  discharge  the  debt 
for  which  the  surety  is  responsible.  And  it  has  been  said 
that  a  surety,  when  the  debt  has  become  due,  may  come  into 
equity  and  compel  the  creditor  to  sue  for  and  collect  the  debt 
from  the  principal.  (1  Story's  Eq.  Jur.  sec.  327.)  But  we 
have  been  referred  to  no  precedent  for  the  maintenance  by  a 
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surety  of  a  bill  of  like  character  with  the  present,  and  wa 
know  of  no  principle  of  equity  under  which  such  a  bill  is  ta 
be  sustained.  Our  statutes  have  to  a  certain  extent  provided 
for  the  release  of  sureties  upon  bonds  which  they  have  exe- 
cuted,— as,  when  a  surety  upon  the  official  bond  of  a  public 
oflBcer  desires  to  be  released  from  such  bond,  after  the  taking 
of  certain  steps  on  the  surety's  part  to  that  end,  if  the  officer 
fails  to  give  a  new  bond,  his  office  is  made  vacant.  (Rev. 
Stat.  1874,  p.  720,  sec.  10.)  And  so  there  is  provision  that 
any  surety  on  the  bond  of  any  guardian,  conservator  of  any 
idiot  or  insane  person,  or  the  trustee  of  any  fund  or  property, 
appointed  by  any  court,  may,  by  petition  in  court,  compel 
such  guardian,  conservator  or  trustee  to  appear  and  settle 
his  accounts,  and  file  a  new  bond.  (Laws  1877,  p.  142.) 
But  it  has  been  decided  that  this  statute  did  not  embrace 
the  case  of  this  particular  bond.  Potter  v.  Peeples  et  al.  92 
111.  430. 

We  can  see  that  it  is  a  hardship  for  the  complainant  to- 
stand  as  the  sole  solvent  surety  on  such  a  bond,  where  ther^ 
is  no  express  requirement  for  any  accounting  and  settlement 
of  accounts,  subject  to  an  unknown  and  indefinite  liability, 
and  that  it  would  be  very  desirable  on  his  part  to  have  aflforded 
to  him  the  relief  provided  by  this  latter  statute,  and  as  asked 
for  by  his  present  bill ;  but  we  do  not  see  how  it  can  be  done, 
aside  from  the  aid  of  any  statutory  provision  in  such  behalf^ 

The  decree  of  the  Appellate  Court  must  be  affirmed. 

Decree  affirmed, 

Mr.  Chief  Justice  Mulket  took  no  part  in  the  considera- 
tion of  this  case. 
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The  Covenant  Mutual  Benefit  Association  of  Illinois 

V. 

Margaret  Spies  et  aL 
Filed  at  Mi.  Vernon  September  25,  1885. 

1.  Life  insurance— mufwaZ  benefit  aasociation — tender  of  annttal  and 
special  assessments — notice.  The  certificate  of  membership  in  a  mutual 
benefit  association  required  the  holder  to  pay  an  annual  assessment  of  three 
dollars  on  or  before  a  certain  day  in  each  year,  and  in  and  by  which  the 
member  agreed  to  pay,  on  the  death  of  every  member,  an  assessment,  never 
to  exceed  one  dollar  and  twenty  cents,  and  provided*  further,  that  if  the  said 
annual  and  special  assessments,  etc.,  should  not  be  received  by  the  associa- 
tion within  thirty  days  from  date  of  the  notice,  the  certificate  should  be  null 
and  void:  HeUi^  in  the  absence  of  a  notice,  no  tender  of  the  amount  of  such 
assessments  was  necessary  in  order  to  prevent  a  forfeiture  of  membership. 
Under  such  certificate,  the  holder  of  the  certificate  would  be  entitled  to  notice 
of  the  annual  assessment  before  he  could  be  in  default  for  its  non-pa3nnent. 

2.  Same — proof  of  death  before  suit  brought — waiver  in  respect  thereto.. 
In  a  suit  upon  a  certificate  of  membership  providing  for  the  payment  of  a 
given  sum  to  the  widow  and  heirs  of  the  member  upon  his  death,  the  asso- 
ciation issuing  the  same  may  waive  proof  of  the  death  before  suit  brought. 

3.  So  where  a  by-law  of  a  mutual  benefit  association  provided  that  upon 
receipt  of  notice  of  the  death  of  a  member  the  secretary  should  immediately 
forward  to  the  representatives  of  the  deceased  the  proper  blanks,  and  full 
instructions  how  to  make  proofs  of  death,  and  the  association,  upon  notice 
of  the  death  of  a  member,  with  a  request  to  send  the  blanks  and  instructions 
as  to  the  required  proof,  failed  to  send  the  same,  on  the  claim  that  the  de- 
ceased had  forfeited  his  rights  and  his  certificate  had  been  cancelled,  and 
refused  payment  of  the  sum  named  therein  on  that  ground  alone,  it  was  held^ 
that  this  was  a  waiver  of  the  preliminary  proof  of  death. 

4.  Same— 6i/-law«  of  the  association,  as  entering  into  the  contract  of 
insurance.  The  by-laws  of  an  association  for  mutual  benefit,  in  the  nature 
of  life  insurance,  are  binding  upon  it  and  all  its  members,  and  its  contract 
for  the  payment  of  money  to  the  widow  and  heirs  of  a  deceased  member  is 
to  be  considered  and  construed  with  reference  to  its  powers  and  duties  as 
fixed  by  its  charter,  and  by-laws  pursuant  thereto;  and  such  widow  and  heirs- 
have  the  right  to  rely  on  the  performance  of  such  by-laws. 

6.  Evidence— tc^n  its  admission  no  error.  There  is  no  error  in  per* 
mitting  a  party  to  prove  a  fact  not  disputed,  or  to  prove  the  same  fact  twice, 
where  it  works  the  other  party  no  injury. 
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Brief  for  the  Appellant. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county;  the  Hon.  George  W.  Wall,  Judge,  pre- 
siding. 

Messrs.  McEenzie  &  Galetns,  for  the  appellant : 

No  one  can  recover  under  a  contract  by  which  he  is  required 
to  do  any  act,  until  he  has  performed  or  offered  to  perform. 
Schwartz  v.  Saunders,  46  111.  18;  Dehler  v.  Held,  50  id.  491; 
Taylor  v.  Beek,  13  id.  376 ;  Baird  v.  Evans,  20  id.  29 ;  Lyon 
v.  Culbertson,  83  id.  33 ;  Moore  on  Civil  Justice,  sec.  244. 

A  covenant  or  promise  is  dependent  upon  all  those  cove- 
nants or  promises  to  be  performed  in  point  of  time.  Dunne 
V.  Moore,  16  111.  152;    Davis  v.  Wiley,  3  S.  C.  234;    Hoy  v.  I 

Hoy,  44  111.  469. 

Demand  is  unnecessary  when  the  party  owing  the  debt  or  { 

duty  has  means  of  knowing  when  it  becomes  due,  as  well  as 
the  opposite  party.     Morford  v.  Mastin,  6  T.  B.  Mon.  609. 

The  annual  dues  for  expenses  were  by  contract — not  by 
notice.     No  notice  is  necessary  to  be  given  to  defendant  of  ! 

the  happening  of  a  contingency,  if  by  the  contract  he  has  I 

provided  himself  with  the  means  of  ascertaining  the  fact. 
Kies  V.  Poivell,  2  A.  K.  Marsh.  254;   McKee  v.  Beall,  3  Litt.  I 

190. 

The  court  erred  in  admitting  the  by-laws  in  evidence.  The 
by-laws  are  not  referred  to  either  in  the  application  or  certi- 
ficate. In  order  to  have  them  taken  and  considered  as  part  I 
of  the  contract,  they  must  be  referred  to,  and  by  terms  made  j 
a  part  thereof, — and  this  is  the  rule  even  though  they  be 
printed  upon  the  back  of  the  policy.  Philbrook  v.  Fire  Ins. 
Co.  37  Me.  137;  Marshall  v.  Fire  Ins.  Co.  27  N.  H.  157; 
Mutual  Benefit  Association  v.  Miller,  39  Ind.  475;  Life  Ins. 
Co.  V.  Robertson,  59  111.  126. 

It  was  incompetent  because  it  had  nothing  to  do  with  the 
contract. 
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Mr.  William  C.  Kueffner,  for  the  appellees : 

A  member  of  a  mutual  society  can  not  be  expelled  except 
upon  charges,  and  notice,  so  as  to  have  an  opportunity  to  be 
heard.  Commonwealth  v.  Benefit  Association,  24  How.  Pr.  221 ; 
PeojAe  V.  Benefit  Society,  6  Thomp.  &  Cook,  88 ;  Palferd  v. 
Fire  Department,  31  Mich.  461 ;  Fritz  v.  Muck,  62  How.  J^r. 
74;  Wocd  v.  Wood,  Exch.  L.  K.  198;  Blissett  v.  Daniel,  10 
How.  538. 

A  tender  is  waived  by  acts  or  declarations  of  a  party  show- 
ing it  would  not  be  received,  or  by  denying  liability.  Mattocks 
V.  Young,  66  Me.  469 ;  Hanna  v.  Ratikin,  43  lU.  464 ;  Wyn- 
coop  V.  Cowing,  21  id.  688. 

The  conduct  of  appellant  was  a  waiver  of  proof  of  death. 
Befusal  to  pay  was  placed  on  other  grounds.  May  on  Insur- 
ance, sec.  469 ;  Bliss  on  Life  Insurance,  sec.  267. 

When  a  party  takes  out  a  policy  in  a  mutual  life  insurance 
company,  he  is  bound  by  its  rules.  Life  Ins.  Co.  v.  Foote, 
79  111.  362. 

Proof  of  loss  must  be  made  in  accordance  with  the  by-laws. 
Woodfin  V.  Asheville  Co.  6  Jones,  (N.  C.)  658. 

The  by-laws  of  a  company  are  binding  upon  its  members 
and  ofScers.  Wash  v.  Johnson,  95  HI.  248 ;  Angell  &  Ames 
on  Corp.  369. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  brought  in  the  circuit  court  of  St.  Clair 
county,  by  the  widow  and  children  of  Charles  Spies,  deceased, 
on  a  certificate  of  membership  in  the  Covenant  Mutual  Ben- 
efit Association  of  Illinois,  whereby  that  association  promised 
to  pay  them  $5000  upon  the  death  of  Charles  Spies,  subject 
to  certain  stipulated  conditions.  The  defence  interposed  upon 
the  trial  in  the  circuit  court  was,  that  the  certificate  of  mem- 
bership was  cancelled  by  the  association  on  the  5th  day  of 
December,  1882,  because  of  the  violation  by  the  said  Charles 
30—114  III. 
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of  a  clause  therein,  whereby  it  was  provided  that  if  he  should, 
at  any  time  after  the  certificate  was  issued,  use  alcoholic 
stimulants  so  as  to  seriously  impair  his  health,  the  certificate 
should  become  null  and  void.  The  jury  found  the  issues  for 
the  plaintiffs,  and  assessed  their  damages  at  the  amount 
named  in  the  certificate.  The  court,  after  overruling  a  mo- 
tion for  a  new  trial,  rendered  judgment  upon  the  verdict,  and 
that  judgment  was  affirmed,  on  appeal,  by  the  Appellate  Court 
for  the  Fourth  District. 

The  principal  controversy  in  the  circuit  and  Appellate  courts 
was  on  the  question  of  fact,  and  that  being  finally  settled 
against  appellant,  there  are  left  for  our  determination  bat 
three  questions,  neither  of  which  is  of  difficult  solution,  nor 
demands  extended  discussion. 

First — It  is  contended  that  the  court  erred  in  refusing  to 
give  the  ninth  instruction  asked  by  the  defendants,  which 
was  as  follows : 

"You  are  further  instructed,  that  if  you  shall  be  satisfied, 
from  the  evidence,  that  the  contract  sued  on  required  the 
annual  payment  of  three  dollars,  membership  fee,  on  or  be- 
fore September  of  each  year,  and  that  Charles  Spies  knew  of 
the  requirement,  then,  if  the  jury  shall  believe,  from  a  pre- 
ponderance of  the  evidence,  that  Spies  did  not  pay  the  mem- 
bership fee  for  18S3,  and  made  no  tender  of  the  money  to 
defendant,  or,  having  made  tender  of  it,  failed  to  keep  the 
tender  good  by  bringing  the  money  into  court,  then  the  want 
of  such  payment  or  tender  would  not  continue  him  a  member 
of  the  defendant's  association. " 

The  certificate  of  membership  contains  a  clause,  marked 
"1,"  requiring  the  payment  of  an  annual  assessment  of  three 
dollars  on  or  before  the  first  day  of  September,  and  whereby 
the  assured  "further  agrees  to  pay,  on  the  death  of  every 
member  of  this  association,  an  assessment,  never  to  exceed 
one  dollar  and  twenty  cents, "  etc.    And  the  next  clause  in  the 
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certificate,  which  is  numbered  2,  is  as  follows :  "The  holder 
of  this  certificate  further  agrees,  that  if  the  said  annual  or 
special  assessments  and  collection  of  costs  are  not  received  by 
the  association  within  thirty  days  from  date  of  notice,  then 
this  certificate  of  membership  shall  be  null  and  void,  and  of 
no  eflFect. "  Very  clearly,  the  effect  of  this  was  to  entitle  the 
holder  of  the  certificate  to  notice  of  the  annual  assessment 
before  a  default  would  occur  for  its  non-payment.  It  was 
competent  for  the  contracting  parties  to  fix  their  own  terms 
in  this  respect,  and,  having  fixed  them,  they  must  abide  by 
them.  Thirty  days  after  the  date  of  the  notice,  but  not  until 
then,  the  parties  have  contracted,  if  the  money  is  not  paid, 
the  certificate  shall  be  void.  There  was,  therefore,  no  obli- 
gation to  make  a  tender,  in  the  absence  of  a  notice,  for  the 
purpose  of  preventing  a  forfeiture,  and  the  instruction  was 
properly  refused. 

Counsel  for  appellant,  in  their  argument,  concede  that  the 
non-payment  of  the  three  dollars  did  not  render  the  certifi- 
cate void,  but  they  insist  that  the  payment  is  a  condition 
precedent,  which  Spies  or  his  legal  representatives,  or  those 
claiming  rights  under  his  contract,  were  bound  to  perform  or 
to  offer  to  perform  before  he  or  they  could  ask  performance 
upon  the  part  of  the  appellant.  This  is  a  concession  that 
the  court  properly  refused  the  ninth  instruction  as  asked. 
The  proposition  contended  for  was  not  ruled  upon  by  the 
court,  and  it  is  for  that  reason  impossible  that  any  error  can 
be  assigned  in  regard  to  it.  It  is  not  before  us,  and  we  do 
not  express  any  opinion  upon  it.  Evidence  in  regard  to  a 
tender  of  this  three  dollars  was  before  the  jury,  and  no  spe- 
cific erroneous  ruling  of  law  in  that  respect  being  pointed  out, 
we  can  not  presume  error. 

Second — An  objection  is  urged  that  the  circuit  court  erred 
in  permitting  appellees'  counsel  to  call  appellant*s  secretary 
to  the  witness  stand  on  two  different  occasions,  and  to  be 
interrogated  as  to  whether  he  had  specially  sent  Spies  notice 
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of  his  annaal  dues.  Inasmuch  as  it  is  not  pretended  that 
such  notice  was  sent,  and  that  we  hold,  in  the  absence  of 
such  notice,  the  certificate  could  not  be  annulled  for  the  non- 
payment of  the  amount,  it  is  evident  appellant  was  not  pre- 
judiced by  this  ruling.  Proving  the  same  thing  twice,  when 
the  first  proof  is  complete  and  distinctly  understood,  is  a 
useless  waste  of  time ;  but  it  is  not  perceived,  nor  satisfac- 
torily shown,  how  such  useless  proof  could  improperly  affect 
some  other  question. 

Third — The  only  other  objection  raising  a  question  of  law 
is,  that  the  court  erred  in  admitting  in  evidence  a  by-law  of 
appellant,  as  follows :  ''Upon  receipt  of  notice  of  the  death 
of  a  member  of  the  association,  the  secretary  shall  imme- 
diately forward  to  the  representatives  of  the  deceased  the 
proper  blanks,  and  full  instructions  how  to  make  proofs  of 
death. "  The  objection  assumes  that  the  question  of  the  death 
of  Spies  was  contested,  and  the  onm  of  proof  on  appellees. 
Primarily,  the  burden  is,  undoubtedly,  on  the  plaintiffs,  in 
such  cases,  to  prove  the  death  ;  but  that  proof  may  be  waived. 
The  record  here  shows  that  appellant  was  notified  of  the  death 
of  Spies,  and  requested  to  send  instructions  as  to  the  proof 
required  of  that  fact,  and  that  appellant  thereupon,  instead 
of  sending  the  requested  instructions,  set  up  the  claim  that 
Spies  was  not  a  member  of  the  association  at  the  time  of  his 
death,  and  that  the  certificate  had  been  cancelled, — and  this 
claim  has  ever  since  been  consistently  adhered  to  throughout 
the  litigation.  This  was  a  waiver  of  the  proof  of  death. 
Grattan  v.  Metropolitan  Life  Ins.  Co.  80  N.  Y.  281 ;  May  on 
Insurance,  sec.  469. 

We  incline  to  the  opinion  that  the  evidence,  if  proof,  of 
that  which  it  was  introduced  to  establish  had  not  been  waived, 
was  admissible.  Spies  was  a  member  of  the  association. 
The  by-laws  were  binding  upon  the  association  and  all  its 
members,  and  the  contract  was  made  with  reference  to  the 
powers  and  duties  of  the  association,  as  fixed  by  its  charter, 
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and  its  by-laws  •  pursuant  thereto.  The  widow  and  children 
of  Spies  had  a  right  to  assume  and  rely  on  the  performance 
of  the  by-law.  See  Protection  Lifeline.  Co.  v.  Foote,  79  111. 
362 ;   Woodfin  v.  AshevUle,  etc.  Co.  6  Jones,  (N.  C.)  658. 

Perceiving  no  error  of  law  in  the  rulings  below,  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 
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AppeaIj — whether  a  freehold  ia  involved.  A  bill  in  ohnncery  to  enjoin 
an  owner  of  a  city  lot  from  erecting  a  building  upon  a  strip  of  ground  along 
the  front  of  the  lot,  reserved  in  the  deed  by  the  gmntor  as  an  easement,  in- 
Tolves  no  question  of  freehold,  and  no  appeal  lies  directly  to  this  court  from 
the  final  decree  of  the  circuit  court.  Such  a  strip  amounts,  at  most,  only  to 
an  easement. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
M.  F.  TuLET,  Judge,  presiding. 

This  was  a  bill  in  chancery,  brought  by  Bernard  A.  Eckhart 
and  others,  against  Agnes  F.  Irons  and  others,  to  enjoin  her 
from  erecting  tenement  buildings  upon  a  strip  of  land  along 
the  lot,  reserved  and  set  apart  as  a  court-yard,  they  claiming 
that  such  strip  is  an  easement.  The  court,  on  the  hearing, 
dismissed  the  bill,  and  complainants  prosecuted  an  appeal 
directly  to  this  court. 

Messrs.  Holden  &  Farson,  and  Messrs.  Abbott,  Oliver  & 
Showalter,  for  the  appellants. 

Mr.  H.  F.  White,  for  the  appellees. 
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Per  Curiam  :  This  appeal  must  be  dismissed.  It  comes 
directly  from  the  circuit  court  of  Cook  county  to  this  court, 
upon  the  hypothesis,  we  presume,  that  it  involves  a  freehold. 
This  is  a  misapprehension.  Conceding  all  that  appellants 
claim  in  respect  to  the  strip  of  land  in  question,  it  amounts 
to  an  easement,  only,  and  we  have  repeatedly  held  this  does 
not  constitute  a  freehold. 

The  appeal  will  be  dismissed,  with  leave  to  appellants  to 
withdraw  the  record,  abstracts  and  briefs,  if  they  shall  de- 
sire to  do  so. 

Appeal  dismissed. 
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E.  8.  J  AFFRAY  &  Co. 
FHled  at  Mt.  Vernon  September  25,  1885. 

1.  Pbactioe — how  to  avail  of  error  in  the  ruling  of  the  trial  court — 
by  exception,  motion  in  arrest,  or  for  a  new  trial.  Where  the  ad  damnum 
laid  in  the  original  declaration  vas  $3000,  but  in  the  amended  declaration  it 
iras  hud  at  $1000,  and  the  affidavit  to  hold  to  bail  stated  the  indebtedness  to 
be  $2578.75,  for  which  snm  the  coart  assessed  the  plaintiffs  damages  and 
rendered  judgment,  there  being  no  exception  taken,  and  no  motion  made  in 
arrest  or  for  a  new  trial,  it  was  held,  that  as  the  error  might  have  been  obvi- 
ated by  amendment,  if  pointed  out  and  insisted  upon  in  the  trial  court,  it 
afforded  no  ground  of  rerersal. 

2.  Where  a  cause  is  tried  by  the  court  without  a  jury,  if  the  court  assesses 
the  plaintiff's  damages  in  excess  of  the  ad  damnum  in  the  declaration,  the 
defendant  must  except  to  the  finding,  or  take  advantage  of  the  error  by  motion 
in  arrest  or  for  a  new  trial  In  the  trial  court,  before  he  can  make  the  objec- 
tion in  an  appellate  court. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
court  of  Fayette  county ;  the  Hon.  Jesse  J.  Phillips,  Judge, 
presiding. 
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This  was  an  aotion  on  the  oase,  commenced  in  the  circuit 
court  of  Fayette  county,  by  the  firm  of  E.  S.  Jaflfray  &  Co., 
against  John  Utter  and  George  W.  Utter.  The  damages  laid 
in  the  orginal  declaration  were  $8000.  In  the  amended  dec- 
laration they  were  laid  at  $1000.  On  the  pleas  filed  by  the 
defendants,  a  trial  was  had  before  the  court,  without  a  jury. 
The  court  found  the  defendants  guilty  as  charged  in  the  second 
count  of  the  amended  declaration,  and  assessed  the  plaintiff's 
damages  at  the  sum  of  $2578.75,  and  rendered  judgment 
against  the  defendants  for  that  sum.  That  judgment  was 
affirmed  in  the  Appellate  Court  for  the  Fourth  District,  and 
the  defendants  bring  the  cause  to  this  court  on  error. 

Messrs.  Bell  &  Green,  for  the  plaintiffs  in  error : 

The  principle  is  elementary  that  a  plaintiff  can  recover  no 
greater  amount  of  damages  than  the  amount  stated  in  the 
ad  damnum  of  his  declaration ;  and  where  the  judgment  is 
for  more  damages  than  are  laid  in  the  ad  damnum,  it  will  be 
reversed  on  writ  of  error.  Oalces  v.  Ward,  19  111.  46 ;  Kelley 
V.  National  Bank,  64  id.  541;  Broivn  v.  Smith,  24  id.  196; 
Altes  V.  Hinckler,  36  id.  275 ;  Walcott  v,  Holcomh,  24  id.  331 ; 
Rives  V.  Kumler,  27  id.  291 ;  Linder  v.  Monroe,  33  id.  388 ; 
Pierson  v.  Finney,  37  id.  29. 

After  the  close  of  the  term  at  which  a  judgment  is  ren- 
dered, the  record  can  only  be  amended  in  matters  of  form 
and  not  in  matters  of  substance.  0' Conner  v.  Mullen,  11  111. 
57;  Coughran  v.  Gntchens,  18  id.  390;  Cook  v.  Wood,  24  id. 
295  ;  Ooucker  v.  Patterson,  94  id.  525. 

The  amendment  allowed  by  the  Appellate  Court  was  in 
matter  of  substance,  and  not  of  form.  Brown  v.  Smith,  24 
111.  196. 

The  rule  in  regard  to  amendments  announced  in  the  above 
cases,  has  not  been  changed  by  any  statutory  provision,  as 
section  23,  chapter  110,  of  the  Revised  Statutes,  only  pro- 
vides  for  amendments  before  final  judgment. 
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Messrs.  Ashcraft  &  Stillman,  for  the  defendants  in  error; 

Where  an  objection  is  such  as  to  be  obviated  by  amend- 
ment, if  seasonably  made  in  the  court  below,  and  is  not  urged 
below,  it  can  not  be  taken  advantage  of  for  the  first  time  in 
this  court.  Botvden  v.  Bowden,  75  111.  Ill;  liaUraad  Co,  v. 
Estes,  96  id.  473 ;  Tug  Boat  v.  Waldron,  62  id.  221 ;  Zeigkr 
V.  Cox,  63  id.  48;  Thompson  v.  Hoagland,  65  id.  310;  Pugh 
V.  CcUlowayy  10  Ohio  St.  488 ;  liivereau  v.  St.  Arnent,  3  Iowa, 
118;  Crosson  v.  White,  19  id.  109;  HayeshiU  v.  Cronin,  ^ 
Allen,  141 ;  Robinson  v.  EnglUh,  34  Pa  St.  324. 

In  Parsons  v.  Evans,  17  111.  338,  a  case  tried  by  the  court, 
this  court  said:  "The  statute  gives  the  right  in  such  case  to 
assign  error  only  where  the  decision  assigned  for  error  was 
excepted  to,  and  we  have  no  right  to  dispense  with  this  requi- 
sition. "  To  the  same  effect  are  Duncan  v.  Cliandler,  5  Bradw. 
499;  Fire  Ins.  Co.  v.  City  of  Paris,  8  id.  181 ;  Sherman  v. 
Skinner,  83  111.  584;  Manufacturing  Co.  v.  Horton,  74  id. 
310;  Dickhut  v.  Durrell,  11  id.  72;  Gibbons  v.  Johtison,  3 
Scam.  63 ;  Kichwald  v.  Gayloi'd,  73  111.  503. 

The  rule  announced  by  the  decisions  cited  by  counsel  for 
plaintiffs  in  error  has  been  materially  modified  by  subse- 
quent legislative  enactments  and  later  decisions  of  our  courts. 
Thompson  v.  Sornberger,  78  111.  353 ;  Tomlitison  v.  Earnshaw, 
112  id.  311. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Only  two  errors  are  assigned  on  the  record  in  this  cause: 
First,  the  Appellate  Court  erred  in  sustaining  the  motion  to 
amend  the  declaration ;  and  second,  in  affirming  the  judg- 
ment of  the  circuit  court. 

As  respects  the  first  error  assigned,  it  is  sufficient  to  say, 
as  the  record  shows  was  the  fact,  the  Appellate  Court  did  not 
sustain  the  motion  to  amend  the  declaration,  but  refused  it. 

In  support  of  the  second  error  assigned,  it  is  suggested  the 
judgment  in  the  circuit  court  was  for  a  larger  sum  than  the 
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ad  damnum  in  the  amended  declaration  filed  by  plaintiffs,  on 
leave  given  by  the  circuit  court  for  that  purpose, — and  that, 
it  is  said,  was  error,  for  which  the  Appellate  Court  should 
have  reversed  the  judgment  of  the  circuit  court.  A  certified 
copy  of  the  original  declaration  filed,  on  leave  given,  in  the 
Appellate  Court,  shows  the  ad  damnum  was  $3000.  That  is 
a  sum  larger  than  the  judgment  rendered.  It  further  appears 
in  the  affidavit  filed  for  a  capias,  plaintiffs  claimed  defendants 
were  indebted  to  them  in  the  sum  of  $2578.75,  and  in  the 
writ  issued,  the  sheriff,  on  arresting  defendants,  was  directed 
to  take  bail  in  the  sum  of  $3000,  with  sureties.  In  that  way 
defendants  were  put  on  notice  of  what  plaintiffs  claimed,  and 
for  that  reason  could  not  be,  and  were  not,  taken  by  surprise 
when  the  court  rendered  judgment  against  them  for  the  sum 
it  did.  But  waiving  this  view,  it  is  fatal  to  the  position  now 
insisted  upon  by  defendants,  that  they  took  no  exceptions  in 
the  trial  cdurt  to  the  judgment  rendered  against  them.  No 
motion  for  a  new  trial  or  in  arrest  of  judgment  was  made, 
nor  did  defendants  save  any  exception  to  the  decision  of  the 
court.  Had  they  done  so  by  motion  for  a  new  trial,  or  in 
arrest  of  judgment,  or  by  any  exception  to  the  decision  of  the 
court,  stating  that  the  finding  of  the  damages  was  in  excess 
of  the  ad  damnum  in  the  amended  declaration,  the  error  could 
have  been,  and  no  doubt  would  have  been,  corrected  at  once, 
under  the  statute,  on  such  terms  as  the  court  might  have 
deemed  equitable  and  just.  But  nothing  of  the  kind  was 
done.  In  Parsons  v,  Evans,  17  III.  238,  it  was  held,  unless 
the  decision  was  excepted  to,  and  that  exception  saved  by  a 
bill  of  exceptions,  error  could  not  be  assigned  on  the  finding 
of  the  court  on  the  evidence.  The  doctrine  of  that  case  has 
been  followed  in  many  subsequent  cases,  and  in  the  recent 
case  of  James  v.  Dexter,  112  111.  489,  where  the  cases  are  cited. 
This  view  is  conclusive  as  to  the  questions  made,  and  the 
judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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lllOa  '576|  was  the  owner  of  the  real  estate  against  which  the  delinquent  taxes  are  charged, 

but  also  the  further  substantive  fact  that  he  was-  such  owner  at  the  time  such 

taxes  became  a  charge  against  the  real  estate.     A  failure  to  allege  these  fitcts 

affords  grounds  for  arresting  the  judgment. 

2.  Amendments  and  JEOPAHiS— d«/ecte  in  pleading  cured  after  verdict 
If  a  declaration  omits  to  allege  any  substantiTe  fact  which  is  essential  to  a 
right  of  action,  and  which  is  not  implied  in  or  inferable  from  the  finding  of 
those  which  are  alleged,  a  verdict  for  the  plaintiff  does  not  core  the  defect 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  George  W.  Wall,  Judge,  presiding. 

Mr.  Frank  B.  Bowman,  for  the  plaintifif  in  error: 

The  declaration  discloses  no  cause  of  action,  and  for  that 
the  judgment  can  not  stand. 

The  statute  which  authorizes  the  bringing  of  a  suit  as  that 
at  bar,  provides,  among  other  things,  that  "the  owner  of 
property  on  the  first  day  of  May  in  any  year  shall  be  liable 
for  the  taxes  of  that  year.**  This  proviso  by  implication 
excludes  the  idea  of  a  personal  action  against  any  person 
other  than  such  owner.     Biggins  v.  People,  96  111.  383. 

The  right  to  have  and  maintain  an  action  under  the  statute 
is  limited  to  such  owners,  and  if  the  declaration  omits  to 
allege  that  the  defendant  was  the  owner  on  May  1,  etc.,  it 
totally  fails  to  set  out  a  cause  of  action.  People  v.  Winkel- 
man,  95  111.  412;  Biggins  v.  People,  96  id.  383;  WiUianis  v. 
Hingham,  4  Pick.  341. 
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An  omission  to  state  or  disclose  a  cause  of  action  in  the 
declaration  is  not  cured  by  a  verdict.  Insurance  Co.  v.  Bank, 
61  ni.  482;  Coal  Co.  v.  Long,  91  id.  921;  King  v.  Sea,  6 
Bradw.  191 ;  Bartlett  v.  Crozier,  17  Johns.  439;  Williams  v. 
Hingham,  4  Pick.  341. 

If  a  declaration  does  not  disclose  a  cause  of  action,  that 
error  may  be  taken  advantage  of  on  a  motion  in  arrest,  or 
on  error.  Wilson  v.  Myrick,  26  111.  35 ;  Haynes  v.  Lttcas,  50 
id.  439;   Kipp  v.  Lichtenstein,  79  id.  361. 

Mr.  George  Hunt,  Attorney  General,  and  Mr.  E.  E.  Holder, 
for  the  People : 

Plaintiff  in  error  in  his  brief  makes  no  distinction  between 
a  declaration  in  which  a  cause  of  action  is  defectively  stated, 
and  one  which  discloses  no  cause  of  action. 

Section  230  of  the  Revenue  act,  under  which  this  suit  was 
brought,  does  not  limit  the  action  to  any  particular  class  of 
persons.  It  is  only  necessary,  in  bringing  a  suit  under  that 
section,  to  allege  that  the  defendant  is  the  owner  of  the  prop- 
erty taxed.  This  the  declaration  in  the  case  at  bar  does. 
The  limitation  of  a  personal  liability  for  taxes  on  real  estate 
is  contained  in  another  section,  viz.,  section  59,  which  limits 
the  liability  to  the  owner  on  the  first  day  of  May,  etc. ;  and 
applying  the  rule  of  law  laid  down  in  the  above  case  of  Wil- 
liams  V.  Hingham,  we  must  conclude  that  when  the  plaintiff, 
as  in  the  case  at  bar,  has  alleged  ownership  in  the  defendant, 
the  onus  is  upon  the  defendant  to  plead  any  limitation  to  his 
liability. 

In  the  case  of  King  v.  Lea,  6  Bradw.  191,  the  declaration 
disclosed  on  its  face,  facts  which  were  subversive  of  the  cause 
of  action.  In  his  opinion  in  said  case.  Judge  McAllister  says : 
''The  principle  on  which  such  intendments,  in  some  cases, 
will  be  regarded  as  curing  defects  in  the  declaration  after 
verdict,  is  this :  Where  there  is  any  defect,  imperfection  or 
omission  in  any  pleading,  in  substance  or  form,  which  would 
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have  been  a  fatal  defect  upon  demurrer,  yet  if  the  issue  joined 
be  such  as  is  necessarily  required  at  the  trial,  proof  of  the 
facts  so  defectively  stated  or  omitted,  and  without  which  it  is 
not  to  be  presumed  that  either  the  judge  would  direct  the 
jury  to  give,  or  the  jury  would  have  given,  the  verdict,  such 
defect,  imperfection  or  omission  is  cured  by  the  verdict." 
1  Chitty's  Pleading,  673. 

The  statute  on  amendments  and  jeofails,  (Bev.  Stat.  1874, 
chap.  7,  sec.  6,)  provides  that  judgment  shall  not  be  arrested 
or  stayed  after  verdict,  etc.,  (clause  6,)  for  any  mispleading, 
insuflBcient  pleading,  etc.  "For  the  want  of  any  allegation 
or  averment  on  account  of  which  omission  a  special  demurrer 
could  have  been  maintained."     (Clause  9.) 

Mr.  Justice  Scholpibld  delivered  the  opinion  of  the  Court: 

This  is  an  action  of  debt.  The  declaration  contains  bat 
one  count,  of  which  the  following  is  a  copy : 

"For  that  the  said  defendant  heretofore,  to-wit,  on  the  15th 
day  of  December,  A.  D.  1879,  was  and  still  is  indebted  to 
the  plaintiff  in  the  sum  of  $2307.90,  for  and  on  account  of 
divers  amounts  of  taxes,  interest,  penalties  and  costs  due  and 
unpaid,  against  divers  tracts,  pieces,  parcels  and  lots  of  land 
of  said  defendant,  situated  in  said  county,  and  before  said 
day  forfeited  to  the  State  of  Illinois,  for  non-payment  of  said 
taxes,  interest,  penalties  and  costs,  which  said  real  estate, 
together  with  the  amounts  for  which  the  same  was  forfeited, 
as  aforesaid,  is  as  follows,  to-wit:  (Here  the  property  is  de- 
scribed.) Wherefore,  and  by  force  of  the  statute  in  such  case 
made  and  provided,  an  action  hath  accrued  to  the  plaintiff 
to  have  and  demand  of  and  from  the  said  defendant  the  said 
several  amounts  of  money,  the  same  being,  in  the  aggregate, 
the  said  sum  of  $2307.90,  first  above  mentioned;  yet  the 
defendant,  though  requested,  hath  not  paid  the  said  several 
sums  of  money,  nor  any  nor  either  of  them,  nor  any  part 
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thereof,  but  fails  and  refuses  so  to  do,  to  the  damage  of  plain- 
tiflf  of  12307.90,  wherefore  they  sue,"  etc. 

The  defendant  pleaded  nil  debet.  By  agreement  of  paHies 
the  cause  was  tried  by  the  court,  without  the  intervention  of 
a  jury.  The  court  found  that  the  defendant  was  indebted  to 
the  plaintifif  in  the  sum  of  $2016.59.  Motions  for  a  new  trial 
and  in  arrest  of  judgment  were  made  by  the  defendant,  and 
overruled  by  the  court,  and  the  court  thereupon  rendered 
judgment  for  the  sum  so  found  to  be  due. 

The  rule  is,  if  the  declaration  omits  to  allege  any  substan- 
tial fact  which  is  essential  to  a  right  of  action,  and  which  is 
not  implied  in  or  inferable  from  the  finding  of  those  which  are 
alleged,  a  verdict  for  the  plaintiff  does  not  cure  the  defect. 
(Gould's  Pleading,  chap.  10,  sec.  22.)  Ghitty,  in .  his  work 
on  Pleadings,  (vol.  1,  7th  Am.  ed.  712,  *713,)  says:  "The 
expression,  cured  by  verdict,  signifies  that  the  court  will,  after 
a  verdict,  presume  or  intend  that  the  particular  thing  which 
appears  to  be  defectively  or  imperfectly  stated  or  omitted 
in  the  pleadings,  was  duly  proved  at  the  trial.  And  such 
intendment  must  arise,  not  merely  from  the  verdict,  but  from 
the  united  effect  of  the  verdict,  and  the  issue  upon  which  such 
verdict  was  given.  On  the  one  hand,  the  particular  thing 
which  is  presumed  to  have  been  proved  must  always  be  such 
as  can  be  implied  from  the  allegations  in  th^  record,  by  fair 
and  reasonable  intendment;  and  on  the  other  hand,  a  verdict 
for  the  party  in  whose  favor  such  intendment  is  made  is  in- 
dispensably necessary, "  etc.  It  was  essential  to  allege  in  the 
declaration  the  substantial  fact  not  only  that  the  defendant 
was  the  owner  of  the  real  estate  against  which  the  delinquent 
taxes  are  charged,  but  also  the  further  substantial  fact  that 
he  was  such  owner  at  the  date  such  taxes  became  a  charge 
against  the  real  estate.  {People  v.  Winkelman,  95  111.  412; 
Biggins  v.  People,  96  id.  383.)  It  can  not  be  implied  that 
the  defendant  was  the  owner  of  these  lands  at  the  time  the 
taxes  alleged  became  a  charge  against  them,  since  they  were 
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Mr.  Justice  Sheldon,  dissenting. 

at  all  times  liable  to  be  transferred  by  alienation,  pursuant 
to  voluntary  and  forced  sales,  and,  therefore,  title  may  have 
many  times  changed  since  that  occurred.  The  mere  fact  of 
ownership  creates  no  personal  liability  for  the  taxes  due  on 
the  property,  by  the  rules  of  the  common  law ;  and  the  statu- 
tory liability  can  not  be  extended  to  cases  beyond  its  plain 
letter  and  spirit.  The  liability  imposed  by  statute  is  not  be- 
cause of  present  ownership,  but  because  of  the  failure  of  the 
individual  to  perform  a  statutory  duty, — that  of  paying  taxes 
on  property  owned  by  him  on  the  fii'st  day  of  May.  People 
V.  Davis,  112  111.  272. 

We  think  the  declaration  was  clearly  bad,  and  that  its 
defect  was  not  cured  by  the  verdict,  and,  consequently,  we 
must  hold,  as  we  do,  that  the  court  below  erred  in  not  arrest- 
ing the  judgment. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
to  the  circuit  court,  with  direction  to  that  court  to  arrest  the 
judgment.  Jvdgment  reversed. 

Mr.  Justice  Sheldon  :  The  declaration  was  doubtless  bad 
upon  demurrer,  but  after  pleading  the  general  issue  and  con- 
senting to  go  into  a  trial  upon  the  merits  under  such  a  decla- 
ration, I  do  not  think  the  defendant  should  now  be  heard  to 
object  to  the  sufficiency  of  the  declaration,  but  that  the  verdict 
should  be  allowed  to  stand. 
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The  City  of  Chicago 

v. 

Fred  S.  James. 

Filed  at  Oitatra  September  21  y  1885, 

1.  Foreign  insurance  companies— ioa;  or  Ucense  by  cities  and  viU 
Inges — under  acta  of  1872  and  1879.  Section  110  of  the  act  1872,  in  relation 
to  cities  and  Tillages,  requiring  foreign  insurance  companies  to  pay  to  the 
treasurer  of  the  city  or  village  two  dollars  on  the  $100  of  the  net  receipts  of 
their  agency  in  such  city  or  village,  is  repealed  by  section  30  of  chapter  73, 
passed  in  1879,  and  no  action  lies  against  such  companies  or  their  agent 
under  the  act  of  1872. 

2.  The  tax  or  license  mentioned  in  the  proviiio  to  section  30  of  chapter  73, 
passed  in  1879,  requires  affirmative  action  by  the  city  or  village  that  may  be 
entitled  to  it,  in  fixing  the  rate,  which  must  not  exceed  two  per  cent  of  the 
gross  instead  of  the  net  receipts  of  the  agency. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Mr.  Julius  S.  Grinnell,  for  the  appellant. 

Messrs.  Paddock  &  Aldis,  and  Mr.  George  C.  Ide,  for  the 
appellee. 

Mr.  Justice  Tunniclipp  delivered  the  opinion  of  the  Court : 

The  city  of  Chicago,  in  1875,  organized  under  the  act  of 
1872,  in  relation  to  the  incorporation  of  cities,  etc.,  (Eev.  Stat. 
chap.  24,)  and  brought  this  action  in  debt,  against  appellee, 
to  recover  the  two  per  cent  upon  the  net  receipts  of  several 
foreign  insurance  companies  doing  business  through  him,  as 
their  agent,  in  Chicago,  as  provided  for  in  section  110  of  that 
act.  The  declaration  was  demurred  to,  and  the  demurrer  was 
sustained  by  the  circuit  court,  and  the  city  electing  to  abide 
by  the  declaration,  appealed  the  case  to  the  Appellate  Court 
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for  the  First  District,  where  the  judgment  below  was  afiSrmed, 
and  to  reverse  which  it  has  further  appealed  to  this  court. 

Said  section  110  enacts,  in  terms,  that  ''all  corporations, 
companies  or  associations  not  incorporated  under  the  laws 
of  this  State,  engaged  in  any  city  in  effecting  fire  insurance, 
shall  pay  to  the  treasurer  the  sum  of  two  dollars  upon  the 
$100  of  the  net  receipts  by  their  agency  in  such  city,  and  at 
that  rate  upon  the  amount  of  all  premiums  which,  daring 
the  half  year  ending  on  every  first  day  of  July  and  January, 
shall  have  been  received  for  any  insurance  effected  or  agreed 
to  be  effected  in  the  city  or  village  by  or  with  such  corpora- 
tions, companies  or  associations,  respectively."  The  section 
required  reports  to  be  made,  on  or  before  the  15th  day  of  July 
and  January  of  each  year,  of  the  amounts  so  received,  and 
that  the  agents  of  the  companies  should,  at  the  time  of  making 
the  reports,  pay  to  the  city  treasurer  the  amount  of  rates  to 
which  it  was  entitled ;  prohibited  the  companies  from  doing 
business  if  default  was  made  in  these  payments,  and  author- 
ized suit  to  be  brought  to  recover  the  amount  coming  to  it,  in 
the  name  of  the  city,  against  the  company  or  its  agent,  and 
contained  a  provision  that  the  section  should  only  apply  to 
such  cities  and  villages  as  have  an  organized  fire  department, 
or  maintain  some  organization  for  the  prevention  of  fires. 
The  only  question  involved  in  the  case  is,  whether  this  section 
had  been  repealed  by  the  legislature  prior  to  the  bringing  of 
this  suit. 

In  1879  an  act  was  passed, — ^now  forming  section  30,  of 
chapter  73,  of  the  Revised  Statutes, — relating  to  insurance, 
which  reads  as  follows :  "Every  agent  of  an  insurance  com- 
pany incorporated  by  the  authority  of  any  other  State  or  gov- 
ernment, shall  return  to  the  proper  officer  of  the  county,  town 
or  municipality  in  which  the  agency  is  established,  in  the 
month  of  May,  annually,  the  amount  of  the  net  receipts  of 
such  agency  for  the  preceding  year,  which  shall  be  entered 
on  the  tax  lists  of  the  county,  town  and  municipality,  and 
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subject  to  the  same  rate  of  taxation,  for  all  purposes, — State, 
county,  town  and  municipal, — that  other  personal  property- 
is  subject  to  at  the  place  where  located,  said  tax  to  be  in  lieu 
of  all  town  and  municipal  licenses ;  and  all  laws  and  parts 
of  laws  inconsistent  herewith  are  hereby  repealed :  Provided, 
that  the  provisions  of  this  section  shall  not  be  construed  to 
prohibit  cities  having  an  organized  fire  department  from  levy- 
ing a  tax  or  license  fee,  not  exceeding  two  per  cent,  in  accord- 
ance with  the  provisions  of  their  respective  charters,  on  the 
gross  receipts  of  such  agency,  to  be  applied  exclusively  to  " 
the  support  of  the  fire  department  of  such  city. " 

That  these  two  sections  are  radically  inconsistent  with  each 
other  is  very  apparent.  By  section  110,  of  chapter  24,  the 
city  was  entitled  to  a  fixed  rate  of  two  per  cent  of  the  net  re- 
ceipts of  the  agency,  and  upon  the  amount  of  all  premiums 
upon  all  insurance  elSfected,  or  agreed  to  be  eflFected,  during 
the  year ;  but  under  the  act  of  1879  the  amount  of  the  receipts 
was  to  be  entered  upon  the  tax  lists,  and  the  rate  of  taxation  is 
to  be  the  same  as  other  personal  property,  for  all  purposes, — 
State,  county,  town  and  municipal, — at  the  place  where  the 
company's  agency  was  located,  which,  of  course,  would  vary 
in  different  years,  and  might  some  times  be  more  and  some 
times  less  than  the  two  per  cent.  The  two  per  cent  fixed  by 
section  110  was  in  reality  a  license  fee.  It  was  so  held  in 
the  case  of  The  People  v.  Thurber,  13  111.  554,  in  construing 
sections  22  and  23,  of  chapter  64,  of  the  Eevised  Statutes 
of  1845,  which  require  foreign  insurance  companies  to  pay 
to  the  county  commissioners'  clerk  of  the  several  counties  in 
which  they  established  agencies,  three  per  cent  on  the  amount 
of  premiums  charged  by  such  companies.  Section  30,  of 
chapter  73,  (the  act  of  1879,)  by  requiring  the  amount  of 
these  receipts  to  be  listed,  and  subjecting  them  to  taxation  the 
same  as  other  property,  made  the  amount  to  be  derived  there- 
from a  tax,  and  gave  every  county,  town  or  municipality  where 
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such  insurance  company  should  have  an  agency,  the  benefit 
of  this  tax,  whether  it  had  an  organized  fire  department,  or 
maintained  an  organization  for  the  prevention  of  fires,  or  not. 
Section'  110,  of  chapter  24,  however,  applied  only  to  such 
cities  and  villages  as  did  have  such  fire  department,  or  main- 
tained an  organization  for  the  prevention  of  fires.  That  said 
section  30  of  the  act  of  1879  was  intended  to  and  did  repeal 
and  take  the  place  of  said  section  110  of  the  act  of  1872,  is^ 
clearly  manifest  by  the  reading  of  section  30  itself,  wherein 
it  expressly  declares  that  the  tax  directed  to  be  levied  upon 
the  net  receipts  of  these  insurance  companies  as  upon  other 
personal  property,  is  "to  be  in  lieu  of  all  town  and  municipal 
licenses,  and  all  laws  and  parts  of  laws  inconsistent  herewith 
are  hereby  repealed."  No  doubt  could  arise  as  to  what  is 
referred  to  by  "municipal  licenses,"  when  read  in  the  light 
of  the  case  of  The  People  v.  Thurber,  supra.  It  as  plainly 
meant  the  two  per  cent  fund  required  to  be  paid  to  the  muni- 
cipalities mentioned  in  section  110,  of  chapter  24,  as  though 
it  had  said  so  in  so  many  words.  That  said  section  30  of 
the  act  of  1879  should  be  held  to  repeal  section  110  of  the 
act  of  1872,  we  entertain  no  doubt. 

The  case  of  Van  Inwagen  v.  City  of  Chicago,  61  111.  31, 
seems  also  to  be  decisive  of  this  question.  From  that  case 
it  appears  that  section  5  of  the  old  charter  of  Chicago,  ap- 
proved in  1863,  was  identical  with  section  110,  of  chapter  24, 
under  which  this  suit  is  brought,  so  far  as  relates  to  the  pay- 
ment of  the  two  per  cent,  and  there,  as  here,  an  action  of 
debt  was  brought  to  recover  the  amount  which  the  two  per 
cent  rate  would  come  to,  and  there,  as  here,  it  was  objected 
against  the  recovery  that  that  section  of  the  charter  was  re- 
pealed  by  section  30  of  a  law  concerning  insurance  that  had 
been  passed  in  1869,  which  section,  so  far  as  relates  to  the 
question  we  are  considering,  is  precisely  the  same  as  section 
'30,  of  chapter  73,  of  the  act  of  1879,  and  in  that  case  it  was 
held  that  said  section  30  of  the  law  of  1869  repealed  section  & 
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of  the  charter  of  1863.     This  law  of  1869  appears  to  have 
been  afterwards  repealed,  and  reenacted  again  in  1879, 

The  proviso  contained  in  section  30  of  the  act  of  1879  is 
not  now  before  us  for  consideration,  so  far  as  plaintiff's  sup- 
posed present  right  of  action  is  concerned,  this  suit  not  hav- 
ing been  brought  to  recover  any  tax  or  license  levied  under 
or  with  reference  to  that  proviso.  It  is  proper  to  observe, 
however,  that  the  tax  or  license  mentioned  in  this  proviso 
requires  affirmative  action  by  the  city  that  may  be  entitled  to 
it,  in  fixing  the  rate,  which  may  be  less,  but  must  not  exceed, 
two  per  cent,  and  is  to  be  upon  the  gross,  instead  of  the  net, 
receipts  of  the  agency,  which,  of  itself,  is  so  widely  different 
from  the  license  fee  established  by  section  110,  of  chapter  24> 
as  to  repeal  the  latter. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


The  National  Bank  of  Amemoa  *f  ass 

The  Indiana  Banking  Company.  jj*  *^ 

Piled  at  Qttawa  September  21,  1885.  ^^^  ^ 

114    4KS 

1.  Gajxsishmsst— form  of  judgment  A  judgment  against  a  garnishee  i?^  ^i 
should  be  rendered  in  favor  of  the  attachment  or  judgment  debtor,  for  the  T""!^! 
benefit  of  the  attachment  or  judgment  creditor,  who  is  treated  as  the  real  ^Ta^j 
plaintiff,  against  his  own  debtor.  Such  judgment  must,  in  form  at  least,  be 
for  the  whole  amount  due  from  the  garnishee,  and  whatever  surplus  there 
may  be  after  paying  the  creditors  entitled  under  the  statute  to  share  in  the 
distribution  to  be  made,  belongs  to  the  debtor  in  whose  name  the  suit  is 
prosecuted. 

2.  Same — surplus  after  paying  creMtora— adjustment  as  between  the 
attachment  debtor  and  garnishee.  After  the  creditors  entitled  to  share  in 
the  distribution  of  the  property  attached  or  funds  garnisheed,  have  been 
pftid,  if  equities  exist  between  the  garnishee  and  the  attachment  debtor  as 
to  the  surplus,  the  court,  no  doubt,  may  adjust  them,  and  thus  avoid  any 
hardships  that  may  arise. 
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3.  Same— tr^io/  creditors  preferred,  and  in  respect  to  what  fund.  Tnder 
Rection  37  of  the  Attachment  act,  property,  real  and  personal,  attached,  and 
funds  in  the  hands  of  a  garnishee,  are  placed  on  the  same  footing,  and  are 
held,  from  the  time  of  the  levy  and  service  of  the  writ,  for  the  benefit  of  all 
the  creditors  of  the  attachment  debtor  who  shall  obtain  judgments  against 
him  within  the  time  and  in  the  manner  specified  in  the  statute;  and  Buch 
fund  can  not  be  app^-opriated  to  the  payment  of  any  other  creditors  until 
those  so  entitled  to  share  in  the  same  have  been  ascertained  and  paid. 

4.  Same — transfer  of  the  fund  by  bank  check  drawn  before  and  after 
service  on  the  bank.  Where  a  depositor  in  a  bank,  before  the  service  of 
process  upon  the  bank  as  garnishee,  at  the  suit  of  a  creditor  of  the  depositor, 
drew  a  check  in  favor  of  another,  which  was  forwarded  to  the  bank,  and  was 
by  it  paid  in  due  course  of  business  after  the  service  of  the  writ,  and  charged 
to  the  account  of  the  depositor,  it  was  held,  that  the  bank,  as  garnishee,  was 
entitled  to  credit  for  the  amount  of  the  check  so  paid. 

5.  But  if  a  bank  pays  checks  drawn  on  it  after  it  is  served  with  garnished 
process,  it  can  not  be  allowed  credit  therefor  as  against  the  rights  of  creditois 
of  the  depositor  entitled  to  share  in  the  funds  gamisheed. 

6.  Sx'iiE— applying  the  fund  to  payment  of  obligation  of  the  depositor 
to  the  bank.  Where  a  depositor  indorsed  a  promissory  note  of  a  third  person, 
made  payable  to  his  order,  and  discounted  the  same  in  a  bank  where  he  had 
funds  to  his  credit,  it  was  held,  that  a  payment  of  the  amount  due  on  snch 
note  by  the  indorser,  to  the  bank,  out  of  his  funds  on  deposit,  after  the  ser- 
vice of  gjiruishee  process  upon  the  bank  at  the  suit  of  a  creditor  of  snch 
indorser,  could  not  be  allowed  the  bank  as  a  set-off,  the  indorser's  liability 
to  the  bank  being  that,  only,  of  a  surety,  and  contingent. 

7.  Bank  check— aw  a  transfer  of  money  deposited,  pro  tanto.  If  a 
depositor  draws  a  check  upon  his  banker  who  has  funds  to  an  amount  eqnal 
or  greater,  it  operates  to  transfer  the  sum  named  in  the  check  to  the  payee, 
who  may  sue  for  and  recover  the  same  in  his  own  name. 

8.  Same— check  in  favor  of  cashier,  whether  evidence  of  fraud.  The 
fact  that  a  check  is  drawn  by  a  depositor  of  funds  in  a  bank,  in  &vot  of  the 
cashier  of  such  bank,  just  previous  to  the  service  upon  the  bank  of  gamif^hee 
process,  is  not  of  itself  evidence  of  fraud  or  want  of  good  faith.  It  is  as 
lawful  for  an  attachment  debtor  to  draw  his  check  in  favor  of  the  garnishee 
as  in  favor  of  any  one  else,  if  done  in  good  faith  before  the  service  of  pro- 
cess, and  the  garnishee  will  be  entitled  to  credit  for  the  amount  named  in 
the  check,  in  the  absence  of  evidence  impeaching  the  transaction  for  fraud. 

9.  Same — by  what  law  governed,  when  drawn  in  one  State  and  payable 
in  another.  A  check  drawn  by  a  depositor  in  the  State  of  Indiaiia,  on  his 
banker,  payable  in  this  State,  will  be  construed  by  the  laws  of  this  State, 
and  operate  to  transfer  the  sum  named  therein  in  accordance  with  the  lavs 
of  this  State,  notwithstanding  a  different  rule  obtains  in  the  other  State. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Jewbtt,  Norton  &  Larned,  and  Mr.  W.  C.  Goudy, 
for  the  appellant : 

The  statute  does  not  direct  any  judgment  against  a  gar- 
nishee for  more  than  the  amount  of  the  plaintiff's  judgment 
against  the  defendant,  and  costs.  Garnishment  is  in  the 
nature  of  process  to  obtain  satisfaction  of  a  judgment.  Gib- 
bon V.  Bryan,  3  Bradw.  29S ;    Chanute  v.  Martin,  25  111.  63, 

The  only  interest  of  the  attaching  creditor  is  in  the  col- 
lection of  his  debt.  As  against  the  garnishee,  no  rights  or 
privileges  should  be  given  to  the  attaching  creditor,  which  he 
is  not  clearly  entitled  to  demand.  Railroad  Co.  v.  Weaver, 
54  111.  319;  Haywood  v.  Collins,  60  id.  328;   12  Bradw.  450. 

Sections  6  and  8  of  the  Attachment  act  direct  the  levy 
upon  property,  credits,  etc.,  of  sufiBcient  value  to  satisfy  the 
l^laintiff 's  claim,  and  costs  of  suit ;  and  the  bond  to  release 
the  levy,  etc.,  is  to  be  conditioned  only  for  the  payment  of 
the  plantiff's  claim,  and  costs. 

It  is  laid  down  in  Drake  on  Attachments,  (5th  ed.)  sec.  663, 
that  "whatever  the  amount  of  the  garnishee's  indebtedness 
to  the  defendant,  or  of  the  defendant's  effects  in  his  hands 
over  and  above  that  of  plaintiff's  judgment  against  the  latter, 
no  judgment  can  be  taken  against  him  for  more  than  sufficient 
to  cover  plaintiff's  claim  against  the  defendant,  and  costs." 

The  effect  of  the  checks  was  to  transfer  to  the  holder  the 
sums  named  therein.  Brown  v.  LecJcie,  43  111.  497 ;  Union 
National  Bank  v.  Oceana  County  Bank,  80  id.  212. 

The  law  of  the  place  of  performance  governs.  Andrews  v. 
Pond,  13  Pet.  65. 

The  garnishee  was  entitled  to  credit  for  the  A.  S.  White 
note.  It  was  to  demand  of  the  garnishee,  and  was  a  set-off, 
whether  due  or  not.     Attachment  act,  sec.  13. 
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Mr.  A.  B.  Jenks,  Messrs.  Peckham  &  Brown,  and  Messrs. 
Starr  &  Ehrlich,  for  various  creditors  for  whose  use  the 
judgment  was  taken : 

The  defendant,  for  the  uses  stated  in  the  judgment,  was 
entitled  to  judgment  for  the  full  amount  in  the  hands  of  the 
garnishee  at  the  time  of  the  service  of  the  plaintiff's  writ, 
to-wit,  August  10,  1883.      Hitchcock  v.  Watson,  18  III.  289 
Stahl  V.  Webster,  11  id.  511;    GilUlan  v.  Nixon,  26  id.  50 
Farrell  v.  Pearson^  id.  463 ;    Rankin  v.  Simonds,  27  id.  352 
Cariker  v.  Andersony  id.  358 ;   Walsh  v.  Horine,  36  id.  238 
Chittenden  v.  Rogers,  42  id.  95;    Towner  v.  George,  53  id. 
168;   Webster  v.  Steele,  75  id.  544;   JFarwc  v.  KendaU,  78  id. 
598 ;  Fire  Ins,  Co,  v.  Gunning,  81  id.  236 ;  Ilalnes  v.  O'Con- 
ner,  5  Bradw.  213;  Railroad  Co,  v.  Mason,  11  id.  525. 

A  garnishee  is  liable  for  moneys  coming  to  his  hands  after 
service  of  process  on  him.  Young  v.  First  Nat,  Bank,  51  111. 
73;  Wilcus  v.  Kling,  87  id.  107;  Wheeler  v.  Emerson,  45 
N.  H.  546. 

The  garnishee  was  not  entitled  to  credits  for  the  amounts 
paid  by  it  for  the  use  of  the  defendant  after  service  of  pro- 
cess. Wilder  v.  Whitehead,  32  Vt.  765 ;  Parker  v.  Parker,  2 
Hiirs  Eq.  35 ;  Smith  v.  Clinton  Bridge  Co.  13  Bradw.  572. 

The  checks  being  drawn  and  delivered  in  Indiana,  are  gov- 
erned by  the  laws  of  that  State.  By  the  Indiana  law,  the 
drawing  and  delivery  of  a  check  is  not  an  assignment  of  so 
much  of  the  fund.  National  Bank  v.  Second  National  Bank, 
69  Ind.  479. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  record  in  this  case  shows  that  on  the  10th  day  of 
August,  1883,  the  Metropolitan  Grain  and  Stock  Exchange 
commenced  a  suit  in  the  Superior  Court  of  Cook  county,  by 
attachment,  against  the  Indiana  Banking  Company, — a  cor- 
poration existing  under  the  laws  of  Indiana,  and  having  its 
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office  for  the  transaction  of  its  business  in  that  State, — for  an 
alleged  indebtedness,  as  stated  in  the  affidavit,  of  $1563.63. 
The  usaal  bond,  as  the  statute  requires,  was  filed,  and  a 
writ  of  attachment  was  issued,  in  which  the  National  Bank 
of  America  was  named  as  garnishee,  and  which  was  served 
upon  such  garnishee  on  the  10th  day  of  August,  1883.  A 
declaration  was  filed,  and  also  the  usual  interrogatories  in 
such  cases,  and  as  the  defendant  in  attachment  was  a  for- 
eign corporation,  publication  was  made  as  to  it,  as  is  author- 
ized to  be  done  by  the  statute,  and  such  further  proceedings 
were  had  that  afterwards,  on  the  2d  day  of  October,  1883, 
the  plaintiff  recovered  a  judgment  against  the  attachment 
debtor  for  the  sum  alleged  in  the  affidavit  to  be  due.  On 
the  same  day,  the  garnishee,  the  National  Bank  of  America, 
answered  the  interrogatories  that  had  been  filed  in  court, 
and  afterwards,  by  leave  of  court,  it  filed  a  supplemental 
answer,  in  which  the  items  of  credits  which  it  was  insisted 
the  garnishee  would  be  entitled  to  as  against  the  rights  of  the 
attaching  creditors,  were  more  definitely  stated.  It  appears 
from  its  answer,  that  on  the  10th  day  of  August,  1883,  (that 
being  the  date  of  the  service  of  the  writ,)  the  garnishee  had 
on  its  books,  to  the  credit  of  the  attachment  debtor,  the 
sum  of  $13,878.61,  and  that  afterwards,  on  the  lOtli  and 
11th  days  of  the  same  month,  further  sums  were  received, 
making  the  aggregate  amount  received  prior  to  the  filing  of 
such  answer,  to  the  credit  of  the  Indiana  Banking  Company, 
$16,288.24.  By  its  answer  the  garnishee  claims  credit  for 
certain  sums  paid  after  the  service  of  the  writ  upon  it,  on 
account  of  the  attachment  debtor,  which  will  be  noticed  in 
the  sequel.  Most,  if  not  all,  of  the  items  claimed  by  the  gar- 
nishee as  against  the  rights  of  the  attaching  creditors,  were 
disallowed  by  the  trial  court,  and  judgment  was  rendered 
against  the  garnishee  for  the  sum  of  $16,000,  for  the  "use 
of  the  Metropolitan  Grain  and  Stock  Exchange,  and  for  the 
use  of  such  other  attaching  creditors  as  are  by  law  entitled 
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to  share  in  the  proceeds  of  this  jadgment."  That  judgment 
was  affirmed  in  the  Appellate  Court  for  the  First  District, 
aud  the  garnishee  brings  the  case  to  this  court  on  its  further 
appeal. 

Of  the  questions  discussed  as  arising  on  this  record,  most, 
if  not  all  of  them,  excepting  those  relating  to  the  items  of 
credits  claimed  by  the  garnishee,  have  been  settled  by  pre- 
vious decisions  of  this  court.  The  cases  on  this  subject  are 
numerous  and  consistent,  and  it  would  be  unwise  to  permit 
the  definitiveness  of  these  decisions  to  be  further  challenged, 
or  to  discuss  the  question  decided,  anew.  No  necessity  ap- 
])ears  for  so  doing.  It  has  been  uniformly  held,  since  the 
decision  in  Stahl  v.  Webster,  11  111.  511,  that  by  the  practice 
which  obtains  in  this  State,  the  judgment  against  the  gar- 
nishee must  be  rendered  in  favor  of  the  attachment  or  judg- 
ment debtor,  for  the  benefit  of  the  attachment  or  judgment 
creditor,  who  is  treated  as  the  real  plaintiff,  against  his  own 
debtor.  This,  it  is  claimed,  is  according  to  the  analogies  of 
the  law,  for  in  all  actions  at  law  the  suit  must  be  in  the 
name  of  the  party  in  whom  is  the  legal  interest  of  the  subject 
matter.  It  is  equally  well  settled  the  judgment  must,  in 
form  at  least,  be  for  the  whole  amount  due  from  the  gar- 
nishee, and  whatever  surplus  there  may  be  after  paying  the 
creditors  entitled  under  the  statute  to  share  in  the  distribu- 
tion to  be  made,  belongs  to  the  debtor  in  whose  name  the 
suit  is  prosecuted.  That  is  necessary  in  order  to  hold  the 
funds  in  the  hands  of  the  garnishee  for  whomsoever  shall  ap- 
pear, under  the  37th  section  of  the  statute,  to  be  entitled  to 
share  in  the  proceeds  of  the  property  or  funds  attached.  The 
principle  is,  the  judgment  against  the  garnishee  in  favor  of 
the  debtor  in  the  attachment  cause  stands  as  security  or  as 
a  fund,  in  which  the  other  attachment  creditors  may  partici- 
pate. Of  course,  when  these  respective  claimants  are  paid 
the  attaching  creditors  can  have  no  further  interest  in  the 
collection  of  the  judgment  against  the  garnishee,  if  it  is  in 
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excess  of  the  aggregate  amonnt  of  their  several  claims.  After 
the  creditors  have  been  paid,  if  equities  exist  between  the 
garnishee  and  the  attachment  debtor  as  to  any  surplus,  no 
doubt  the  court  would  adjust  them,  and  thus  avoid  any  hard- 
ships that  might  arise.  That  the  37th  section  of  the  Attach- 
ment act  applies  to  purely  garnishee  proceedings,  has  also 
been  frequently  held  by  this  court.  Stahl  v.  Webster,  supra; 
Gillilan  v.  Nixon,  26  111.  50 ;  Farrell  v.  Pearson,  id.  463 ;  Ran- 
kin V.  Simonds,  27  id.  352;  Canker  v.  Anderson,  27  id.  358; 
.  Towner  v.  George,  53  id.  168 ;  Webster  v.  Steele,  75  id.  544 ; 
Warne  v.  Kendall,  78  id.  598 ;  Imperial  Fire  Ins.  Co.  v.  Gun- 
ning, 81  id.  236.  Other  cases  in  this  court  might  be  cited 
announcing  the  same  doctrine. 

But  the  practice  in  such  cases  has  been  so  long  settled  it 
does  not  admit  of  further  discussion.  The  principles  of  the 
former  decisions  have  been  recently  restated  by  this  court  in 
the  case  of  Reeve  v.  Smith,  113  111.  47,  where  it  was  said,  in 
construing  the  37th  section  of  the  Attachment  act,  (Eev.  Stat. 
1874,)  that  property,  real  and  personal,  attached,  and  funds 
in  the  hands  of  the  garnishee,  are  placed  on  the  same  footing, 
— that  is,  when  attached,  such  property  or  funds  are  appro- 
priated from  that  time  to  the  payment  of  a  certain  class  of 
judgment  creditors  specifically  enumerated.  From  the  time 
of  the  levy  or  the  service  of  the  writ,  the  property  or  funds  are 
held,  by  virtue  of  the  statute,  for  the  benefit  of  all  the  creditors 
of  the  attachment  debtor  who  shall  obtain  judgments  against 
him  within  the  time  and  in  the  manner  specified  in  the  statute. 
It  is  the  whole  property  or  funds  attached,  and  not  any  spe- 
cific part  or  portion,  that  is  held,  until  it  shall  be  ascertained 
who  or  what  creditors  are  entitled  to  share  in  the  proceeds. 
Creditors  who  do  not  choose  to  put  their  claims  in  judgment, 
by  attachment  or  otherwise,  within  the  time  limited  by  the 
statute,  are  not  permitted  to  share  in  the  proceeds  of  the 
property  or  funds  attached, — certainly  not  until  the  claims  of 
such  attachment  or  judgment  creditors  have  been  satisfied* 
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Creditors  of  the  attachment  debtor  ought  not  to  be  permitted 
to  obtain  an  inequitable  advantage  in  a  fund  appropriated  by 
law  for  a  specific  purpose,  by  taking  an  assignment  of  it  be- 
fore the  time  shall  arrive  for- distribution.  That  would  con- 
travene the  positive  provisions  of  the  statute,  which  will  not 
be  sanctioned.  The  trial  court  followed  closely  the  practice 
as  indicated  in  the  former  decisions  of  this  court,  in  rendering 
the  decision  in  this  case,  and  its  judgment  in  that  respect  is 
approved. 

It  only  remains  to  be  considered  whether  there  are  any 
items  of  credits  which  ought  to  have  been  allowed  to  the 
garnishee  against  the  attaching  creditors,  by  the  trial  court. 
It  is  thought  there  is  error  in  the  record  in  this  respect.  It 
seems  the  case  was  submitted  to  the  court,  by  agreement  of 
the  plaintiff  in  attachment,  and  the  garnishee,  for  trial  as 
to  the  liability  of  the  garnishee  on  the  facts  as  stated  in  its 
answer.  There  can,  therefore,  be  no  controverted  questions 
of  fact  in  the  case, — otherwise  the  finding  of  the  trial  and 
Appellate  courts,  as  to  the  amount  due  from  the  garnishee 
to  the  attachment  debtor,  would  be  conclusive  on  this  court. 
The  amount  of  funds  in  the  hands  of  the  garnishee  at  the  date 
and  subsequent  to  the  service  of  the  writ,  is  admitted,  and  it 
is  purely  a  question  of  law  what  deductions  and  set-offs  the 
garnishee  is  entitled  to  on  the  facts  stated  in  his  answer,  as 
against  the  funds  in  his  hands,  on  account  of  payments  made 
on  orders  of  the  attachment  debtor,  or  otherwise. 

Section  13  of  the  Garnishment  act  provides:  "Every  gar- 
nishee shall  be  allowed  to  retain  or  deduct  out  of  the  prop- 
erty, effects  or  credits  in  his  hands,  all  demands  against  the 
plaintiff,  and  all  demands  against  the  defendant,  of  which 
he  could  have  availed  himself  if  he  had  not  been  summoned 
as  garnishee,  whether  the  same  at  the  time  are  due  or  not ; 
*  *  *  and  he  shall  be  liable  for  the  balance  only  after  all 
mutual  demands  between  himself  and  plaintiff  and  defendant 
are  adjusted,  not  including  unliquidated  damages  for  wrongs 
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and  injuries."  It  appears  from  the  answer,  the  garnishee, 
after  the  service  of  the  writ  upon  it,  paid  two  checks — one 
for  $4.50,  dated  at  Indianapolis,  August  7,  1883,  payable  to 
the  order  of  Henry  Frommeyer,  and  one  dated  at  the  same 
place  August  9,  1883,  for  $6400,  payable  to  the  order  of 
E.  B.  Lathrop,  cashier.  Both  checks  arrived  in  due  course 
of  mail,  and  were  paid  in  the  ordinary  course  of  business  on 
the  11th  day  of  August,  1883.  Another  item  of  indebted- 
ness paid  on  the  same  day  was  a  note  of  A.  S.  Wright  &  Co., 
made  payable  to  the  order  of  the  attachment  debtor,  and  by  it 
indorsed,  and  which  had  been,  previous  to  the  service  of  the 
-writ,  discounted  by  the  garnishee  for  the  attachment  debtor. 
On  the  11th  day  of  August,  1883,  the  attachment  debtor 
directed  this  note  should  be  paid  out  of  funds  to  its  credit 
on  the  books  of  the  garnishee,  which  was  done.  It  appears 
the  note  was  still  in  the  hands  of  the  garnishee,  and  on  re- 
ceiving orders  to  do  so,  the  sum  of  $4916.39  was  charged  to 
the  attachment  debtor  as  a  credit  on  the  fund  in  the  hands  of 
the  garnishee,  in  payment  of  the  note.  It  also  appears  that 
on  the  13th,  14th  and  15th  of  August,  the  garnishee  paid 
several  small  drafts  drawn  on  it  by  the  attachment  debtor. 
All  of  these  payments  were  made  after  the  service  of  the  writ 
upon  the  garnishee,  and  it  is  insisted  they  were  made  in  fraud 
of  the  rights  of  the  attachment  creditor. 

As  respects  the  check  for  $4.50  and  the  one  for  $6400, 
both  of  which  it  seems  were  drawn  by  the  depositor  on  the 
fund  on  deposit  with  the  garnishee  before  the  service  of  the 
writ,  and  which  were  paid  in  due  course  of  business,  although 
paid  after  the  service  of  process,  the  garnishee  should  have 
been  allowed  a  credit  for  the  amount  of  such  checks  on  the 
funds  in  its  bank,  as  against  the  attaching  creditors.  It  was 
held  in  this  court,  in  Brown  v.  Leckie,  43  111.  497,  that  when 
a  depositor  draws  a  check  on  his  banker  who  has  funds  to 
an  equal  or  greater  amount,  it  operates  to  transfer  the  sum 
named  in  the  check  to  the  payee,  who  might  sue  for  and 
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recover  the  same  from  the  depositary.  The  transfer  of  the 
check,  it  was  said,  carried  with  it  the  amount  named  in  the 
check  to  each  successive  holder.  The  same  doctrine  was 
restated  in  Union  National  Bank  v.  Oceana  County  Bank,  80 
111.  212,  and  it  was  further  held,  in  the  latter  case,  that  after 
such  check  had  passed  into  the  hands  of  a  bona  fide  holder,  it 
was  not  in  tlie  power  of  the  drawer  to  countermand  the  order 
of  payment.  The  two  checks  first  named, — the  one  for  $4.50, 
and  the  one  for  $6400, — come  within  the  operation  of  the 
rule  stated.  Both  of  them  were  drawn  by  the  depositor  on 
its  banker  prior  to  the  service  of  process,  and  at  a  time  whea 
there  were  funds  on  deposit  more  than  sufficient  to  pay  them. 
The  drawing  of  the  checks,  under  the  decisions  of  this  court, 
operated  precisely  as  if  the  money  had,  in  fact,  been  drawn 
out  of  the  bank  before  the  issuing  and  service  of  the  process 
of  garnishment.  It  is  the  undeniable  right  of  the  depositor 
at  any  time  to  withdraw  his  funds  on  deposit,  and  if  it  is 
done  before  the  rights  of  third  parties  attached,  there  can  be 
no  ground  for  complaint.  That  he  may  do  by  drawing  his 
check  upon  such  depositary,  in  the  usual  course  of  business, 
as  lawfully  as  in  any  other  way.  That  was  done  in  this  case. 
The  legal  effect  of  drawing  these  two  checks  was  the  reduction 
or  drawing  out  of  the  bank  the  amounts  therein  specified,  and 
lessen  the  fund  to  that  extent  that  was  subject  to  attachment, 
although  not  presented  for  payment  until  after  process  was 
served  upon  the  garnishee.  It  is  suggested  the  check  for 
$6400  may  not  have  been  drawn  in  good  faith,  and  in  the 
usual  course  of  business.  How  that  may  be  there  is  nothing 
in  this  record  to  show.  That  which  is  said  to  impeach  the 
transaction  is.  the  fact  the  check  is  made  payable  to  "E.  B. 
Lathrop,  cashier."  Who  "E.  B.  Lathrop,  cashier,"  is,  does 
not  appear  from  anything  in  the  answer ;  but  it  is  said  the. 
appeal  bond  in  this  case  is  signed  by  "E.  B.  Lathrop,  cashier,** 
and  it  is  therefore  concluded  he  is  the  cashier  of  the  defendant 
bank.     Be  that  as  it  may,  the  transaction  may  still  be  con- 
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sistent  with  commercial  dealings.  It  would  be  as  lawful  for 
the  attachment  debtor  to  draw  its  check  in  favor  of  the  gar- 
nishee as  in  favor  of  any  one  else,  and  if  done  in  good  faith, 
it  was  just  as  rightful.  If  the  check  was  not  bona  fide,  as  is 
suggested,  and  after  the  money  was  transferred  to  the  debtor 
bank  it  still  belonged  to  the  attachment  debtor,  of  course  it 
would  be  liable  to  the  attachment.  That  is  a  matter  of  de- 
fence which  does  not  appear  in  the  present  record. 

It  is  made  a  point  against  the  allowance  of  these  checks 
as  credits  or  reductions  from  the  funds  in  the  hands  of  the 
garnishee,  that  by  the  laws  of  Indiana  the  drawing  of  checks 
by  a  depositor  on  his  banker  does  not  operate  to  transfer  the 
sums  named  in  them  to  the  payee,  as  is  the  rule  in  this  State, 
and  for  that  reason  they  are  not  proper  credits  for  the  gar- 
nishee. It  is  a  sufficient  answer  to  the  position  taken,  the 
law  of  the  place  of  the  performance  of  a  contract  must  govern. 
The  checks,  although  drawn  in  the  State  of  Indiana,  were 
made  payable  in  this  State,  and  hence  the  law  of  this  State 
is  applicable,  and  must  control.  It  will  be  noticed  the  check 
on  which  a  recovery  was  allowed  in  National  Bank  v.  Oceana 
County  Bank,  supra,  was  drawn  in  another  State  on  a  bank 
in  this  State.  The  principle  of  that  case  is  conclusive  of 
the  same  point  in  the  case  being  considered.  That  being 
80,  under  the  laws  of  this  State,  by  the  act  of  drawing  these 
two  checks,  the  amount  of  the  same  was  transferred  from  the 
depositor  to  the  holder,  and  the  garnishee  will  therefore  be 
entitled  to  a  credit  for  the  sums  specified  in  them,  unless  it 
shall  be  made  to  appear  the  check  for  $6400  was  not  drawn 
in  good  faith,  and  that  the  money,  after  it  was  transferred  to 
the  garnishee,  was  still  the  money  of  the  attachment  debtor. 

The  other  checks  paid  by  the  garnishee  do  not  appear  to 
have  been  drawn  before  the  service  of  the  writ,  and  as  they 
were  paid  after  the  service  of  process,  that  brings  them  within 
the  operation  of  the  rule  stated  in  Reeve  v.  Smith,  supra,  which 
forbids  any  assignment  or  transfer  of  the  funds  attached  after 
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the  service  of  the  writ  and  before  the  time  for  distribution, 
and  as  to  them  no  credits  or  reductions  should  be  allowed  to 
the  garnishee,  as  the  payments  of  them  were  made  in  fraud  of 
the  rights  of  the  attaching  creditors.  Nor  should  any  credit 
or  deduction  or  set-off  be  allowed  to  the  garnishee  on  account 
of  the  amount  charged  to  the  attachment  debtor,  in  lieu  of 
the  note  of  A.  L.  Wright  &  Co.,  held  by  the  debtor  bank  at 
the  time  of  the  service  of  the  writ  of  attachment.  It  was  not 
a  debt  or  demand  due  either  from  the  plaintiff  or  defendant 
to  the  garnishee,  and  it  was  not  an  item  for  which  a  deduc- 
tion or  set-off  might  be  allowed  under  the  statute.  It  was 
simply  the  debt  of  A.  L.  Wright  &  Co.,  as  to  which  the  attach- 
ment debtor  was  a  mere  surety  or  indorser  in  case  default 
should  be  made  in  its  payment  by  the  principals.  That  might 
never  occur.  What  was  done  was  equivalent  to  an  attempt 
to  buy  back  the  note  by  the  attachment  debtor,  and  in  that 
way  withdraw  the  amount  paid  from  the  fund  attached.  This 
the  law  will  not  permit  after  the  service  of  the  writ  upon  the 
garnishee. 

On  account  of  the  errors  indicated  in  this  opinion,  the 
judgment  of  the  Appellate  Court  will  be  reversed,  and  the 
cause  remanded  to  the  Superior  Court. 


Judgment  reversed. 


John  Schmidt 

V. 

J.  Louis  Pfau,  Jr. 
Filed  at  Springfield  September  23, 1885, 

1.  Evidence— reZcvancy— in  suit  to  recover  for  seroicea  in  th^  manage-- 
ment  of  a  btmnesa—miamanagement  on  the  part  of  the  agent  as  a  defence. 
In  a  suit  to  recover  compensation  for  services  as  manager  of  a  f onndiy  and 
machine  shop,  in  which  the  defence  sought  to  recoup  damages  resulting  from 
the  aUeged  neglect  of  duty  and  mismanagement  of  the  business  on  the  part 
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of  plaintiff,  producing  a  failure  in  the  business,  the  plaintiff,  in  his  testimony, 
incidentally  stated  as  his  opinion  that  the  business  was  terminated  because- 
of  his  refusal  to  work  for  $300  a  year.  On  cross-examination  he  was  asked 
if  the  true  reason  of  the  closing  of  the  business  was  not  because  the  firm  had 
lost  money  from  the  beginning  to  the  end,  which  the  court,  on  objection, 
refused  to  allow:  Held,  no  error  in  refusing  to  allow  the  question  to  be 
answered,  as  the  subject  matter  of  the  inquiry  could  not  have  had  any  legiti- 
mate bearing  upon  the  real  issue  in  the  case. 

2.  Same — as  to  the  manner  of  showing  mismanagement  by  the  agent  in. 
such  case.  On  an  issue  as  to  the  plaintiffs  nght  to  recover  for  services  as- 
general  manager  of  defendants*  business  in  the  carrying  on  of  a  foundry  and 
machine  shop,  in  which  damages  are  sought  to  be  recouped  for  mismanage- 
ment and  neglect  of  duty  on  the  part  of  the  plaintiff,  the  burden  of  proof  to- 
eetablish  the  defence  is  upon  the  defendants,  and.  the  particular  acts  of  mis- 
conduct or  omissions  of  duty  should  be  specifically  pointed  out,  so  as  to 
enable  the  plaintiff  to  meet  the  same  by  direct  proof.  Evidence  of  the  repu- 
tation of  the  work  done  is  not  admissible  to  establish  such  defence,  as  it  might 
arise  from  other  causes  not  attributable  to  the  plaintiff. 

3.  Same — opinions  of  witnesses  on  that  subject.  On  an  issue  as  to  tho 
improper  or  unskillful  management  of  the  business  of  a  firm  by  an  employe 
Bxiing  for  his  services,  it  is  not  proper  to  allow  one  of  the  defendants,  as  a 
witness,  to  give  his  opinion  as  to  the  effects  of  the  plaintiff's  management 
upon  the  profits  and  losses  of  the  firm  during  the  time  he  controlled  it» 
afEairs. 

4.  Same— improper  keeping  of  books  of  account — how  to  be  shown. 
For  the  purpose  of  showing  that  a  plaintiff  suing  for  wages  had  improperly 
kept  defendants'  books,  they  produced  an  exhibit  made  by  the  plaintiff  of 
the  partnership  accounts,  and  asked  an  accountant  who  had  examined  the 
books,  this  question:  ''Mr.  S.,  I  place  in  your  hands  a  statement,  and  I  will 
ask  you  how  that  statement  corresponds  with  the  result  of  your  examination 
of  the  books  as  to  the  indebtedness,  or  the  amount  of  money  these  partners 
of  the  MiDBk  Iron  Works  put  in  the  business:**  Held,  that  the  question  was 
improper,  both  in  form  and  substance.  The  proper  mode  of  proving  an  im- 
proper keeping  of  the  books  of  a  firm  by  its  book-keeper,  is  to  ask  the  witness 
whether,  upon  his  examination  of  the  same,  he  found  any  errors,  and  if  so,, 
to  state  what  they  were. 

5.  Sake — availing  of  statements  that  are  favorable,  and  rejecting  such 
as  are  not.  A  party  may  rely  on  admissions  made  by  the  other  party,  in  his 
testimony,  against  his  interest,  without  being  concluded  by  other  statements 
made  in  exoneration  of  his  liability,  or  in  his  favor.  The  statements  of  a 
party  made  against  his  interest  may  be  accepted  and  acted  upon  by  the  jury 
as  true,  while  others  made  in  his  favor,  though  at  the  same  time  and  as  part 
of  the  same  conversation,  may  be  rejected. 

6.  Saue — cross-examination  as  to  matter  not  germain  to  evidence  in 
chief.    In  an  action  against  a  firm  for  services  as  manager  and  book-keeper. 
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the  plaintiff's  father,  who  was  a  member  of  the  firm,  in  testif  jing  on  behalf 
of  the  plaintiff,  stated  that  the  latter  spent  most  of  his  time  in  the  employ- 
ment of  the  firm.  On  cross-examination  the  witness  was  asked  if  he  thought 
daring  the  year  1877  his  and  his  son's  profits  in  another  business  distinct 
from  that  of  the  defendant  film,  or  the  witness*  share  of  the  profits  therein, 
amounted  to  $2000,  the  object  being  to  show  that  the  business  of  the  witness, 
in  which  the  plaintiff  had  an  interest,  was  profitable,  while  that  of  the  defend- 
ants was  not, — lea\iug  the  jury  to  infer  that  the  plaintiff  fostered  the  business 
of  himself  and  father  to  the  neglect  of  that  of  the  defendants:  Held,  that 
the  question  was  not  proper  on  cross-examination,  and  if  allowable  at  all,  was 
matter  in  chief. 

7.  Agent — whether  liable  to  his  principal  for  errors  of  judgmefii  in 
the  management  of  the  business  of  the  latter.  Where  an  agent  or  manager 
of  another  is  clothed  with  a  general  discretion  in  the  management  of  the 
business  intrusted  to  him,  he  will  not  be  held  responsible  for  an  honest 
mistake  in  its  exercise,  provided  he  acts  with  reasonable  skill  and  ordinary 
diligence.  In  suoh  case  there  is  no  implied  guaranty  of  the  success  of  the 
business  on  the  part  of  the  agent,  and  if  losses  occur,  the  principal  must  bear 
them. 

8.  Limitation — when  the  statute  begins  to  run — service  by  the  year. 
Where  services  are  performed  by  one  for  another  by  the  year,  without  any 
Agreement  as  to  the  time  for  their  payment,  the  law  will  presume  them  as 
payable  nt  the  end  of  each  year,  and  the  Statute  of  Limitations  will  not  nm 
against  the  first  year's  services  until  the  end  of  that  year. 

9.  Same— odmiMion  of  indebtedness  as  taking  ccute  out  of  the  statute. 
An  admission  of  a  party  that  he  owes  another  for  services  rendered,  within 
five  years  before  action  brought,  will  take  the  case  out  of  the  Statute  of 
Limitiitions,  although  the  amount  to  be  paid  for  such  services  may  not  have 
been  fixed. 

10.  Instructions — of  a  proper  reference  to  the  evidence.  An  instmc- 
tion  based  upon  admitted  facts  or  facts  not  disputed,  is  not  erroneous  merely 
from  the  fact  it  fails  to  contain  the  words,  "if  you  believe,  from  the  evidence," 
such  facts.  Such  reference  to  the  evidence  is  necessary  only  when  the  fiwts 
hypothetical ly  stated  are  controverted. 

Appeal  from  the  Appellate  Court  for  the  Third  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Adams  county;  the  Hon.  John  H.  Williams,  Judge,  pre- 
siding. 

Mr.  W.  W.  Berry,  for  the  appellant, 
Messrs.  Carter  &  Govert,  for  the  appellee. 
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Mr.  Chief  Justice  Mulkey  delivered  the  opinion  of  the 
Court : 

J.  Loais  Pfau,  Jr.,  the  appellee,  brought  an  action  of  as- 
sumpsit to  the  March  term,  1883,  of  the  Adams  county  cir-- 
cuit  court,  against  John  Schmidt,  (the  appellant,)  John  L. 
Pfau,  Sr.,  and  Theodore  Brittenberger,  as  partners,  lately 
doing  business  under  the  firm  name  of  "^Etna  Iron  Works," 
to  recover  for  work  and  services  claimed  to  have  been  ren- 
dered by  him  as  general  manager  of  the  company,  from  the 
25th  day  of  February,  1877,  >)  the  25th  day  of  February, 
1880.  There  was  no  service  on  Brittenberger.  Defendant 
Pfau  admitted  the  justness  of  plaintiff's  claim,  and  consented 
that  judgment  might  be  rendered  against  him.  Pleas  of  the 
general  issue.  Statute  of  Limitations,  and  set-off,  were  filed 
by  Schmidt,  and  the  cause  was  tried  before  the  court  and  a 
jury,  resulting  in  a  verdict  and  judgment  in  favor  of  plaintiff, 
for  $3600,  which  Vas  aflBrmed  by  the  Appellate  Court  for 
the  Third  District,  and  Schmidt  alone  appealed  to  this  court. 

The  partnership  in  question  was  formed  in  1875,  for  the 
purpose  of  carrying  on  a  foundry  and  machine  shop  at  Quincy, 
Illinois.  At  that  time  appellant  was  engaged  in  the  practice 
of  medicine,  and  Pfau,  Sr.,  was  carrying  on  other  branches 
of  business  on  his  own  account,  namely,  the  manufacture  of 
hot-air  furnaces,  and  the  galvanized  iron  and  tin  and  stove 
business,  and  the  evidence  tends  to  show  that  these  two  mem- 
bers of  the  firm, — particularly  the  latter, — were  expected  to 
give  but  little,  if  any,  of  their  personal  attention  to  the  busi- 
ness of  the  company.  The  understanding  seems  to  have  been, 
that  in  discharging  their  share  of  the  labor  and  duties  per- 
taining to  the  business,  they  were  to  be  respectively  Repre- 
sented by  their  sons,  the  appellee,  and  Albert  Schmidt,  a 
young  man  then  about  eighteen  years  of  age,  under  the  gen- 
eral supervision  of  Brittenberger,  who  was  to  give  his  per- 
sonal attention  to  the  affairs  of  the  concern.  Under  this 
32—114  III. 
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arrangement  neither  of  the  sons  was  to  receive  from  the  com- 
pany any  compensation  for  his  services.  The  business  of  the 
partnership  was  continued  under  this  arrangement  until  the 
latter  part  of  1875,  when  Brittenberger  abandoned  the  con- 
cern, and  its  management  thereafter  devolved  mainly  upon 
appellee,,  without  any  other  or,  different  understanding,  and 
it  so  continued  until  the  25th  of  February,  1877,  when,  as 
claimed  by  appellee,  it  was  mutually  agreed  between  himself, 
his  father  and  appellant,  that  young  Schmidt  should  retire 
from  the  business,  and  that  appellee  should  take  charge  of  it 
as  chief  manager,  and  give  to  it  his  undivided  time  and  at- 
tention. 

That  appellee  did  serve  as  manager  of  the  concern  for  three 
years,  from  the  25th  of  February,  1877,  is  conceded.  But  it  is 
claimed  by  appellant,  that  appellee's  compensation  was  fiied 
at  $300  and  traveling  expenses  for  the  first  year,  and  that  by 
a  subsequent  agreement  he  was  to  receive  after  the  first  year, 
in  lieu  of  a  fixed  salary,  a  commission  on  sales — ten  per  cent 
on  small  jobs  and  three  on  large  ones.  This  alleged  agree- 
ment, so  far  as  it  relates  to  compensation,  is  positively  denied 
by  appellee,  the  latter  claiming  that  that  matter  was  left  open 
and  unsettled.  It  is  also  claimed  by  appellant  that  appellee 
did  not  give  to  the  business  his  entire  time  and  attention,  as 
he  had  agreed  to  do,  and  that  by  reason  of  its  neglect,  and 
his  unskillfulness  and  bad  management,  the  company  sus- 
tained heavy  losses,  and  the  business  proved  a  failure.  These 
several  claims  of  the  appellant  are  distinctly  denied  by  ap- 
pellee, and  the  evidence  relating  to  the  subject  is  conflicting 
and  wholly  irreconcilable.  Such  being  the  case,  it  is  hardly 
necessary  to  add  that  the  issues  thus  raised  must  be  regarded 
as  conclusively  settled  in  favor  of  appellee  by  the  judgment 
of  affirmance  in  the  Appellate  Court.  The  errors  relied  on 
for  a  reversal,  here,  question  the  correctness  of  the  ruling  of 
the  trial  court  upon  the  admissibility  of  evidence,  and  in  the 
giving,  refusing  and  modification  of  instructions. 
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It  appears  that  on  the  25th  of  February,  1S80,  the  parties 
met  at  their  business  office  for  the  purpose  of  a  general  set- 
tlement, at  which  it  was  determined  to  stop  and  wind  up  the 
business.  Appellee,  in  speaking  of  this  meeting  in  his  testi- 
mony, incidentally  stated  as  his  opinion  that  the  partnership 
business  was  thus  suddenly  terminated  because. he  told  ap- 
pellant he  would  not  work  for  $300  a  year.  Upon  his  cross- 
examination  he  was  asked  this  question :  "Was  not  the  true 
reason  of  this  firm  quitting  business  that  it  had  lost  money 
from  beginning  to  the  end?"  The  court,  upon  objection,  held 
the  question  improper,  and  this  is  assigned  for  error.  The 
ruling  of  the  court*  in  this  respect  affords  no  ground  for  re- 
versal. The  answer  to  the  inquiry,  let  it  have  been  the  one 
way  or  the  other,  would  have  had  no  bearing  upon  the  merits 
of  the  controversy  or  the  issues  submitted  to  the  jury.  The 
main  question  for  their  determination  was,  what,  if  anything, 
did  the  defendants  owe  the  plaintiff  on  account  of  his  services 
prior  to  their  stopping  business.  The  answer  of  the  witness, 
if  responsive  to  the  question,  would,  at  most,  have  been  but 
the  expression  of  an  opinion  upon  a  mere  collateral  matter, 
and  on  this  ground,  the  question,  to  say  the  least  of  it,  was 
of  doubtful  propriety,  and,  consequently,  within  the  discre- 
tion of  the  court  to  allow  it  or  not,  as  it  thought  proper.  The 
.  parties  had  a  clear  right  to  stop  business  at  the  time  they 
did,  without  regard  to  the  motives  or  reasons  that  induced 
them  to  do  so,  and  hence  any  evidence  on  that  subject  would 
more  than  likely  have  diverted  the  attention  of  the  jury  from 
the  real  issues  involved.  In  any  view,  we  perceive  no  error 
in  disallowing  the  question. 

It  is  also  claimed  that  the  court  erred  in  refusing  to  per- 
mit Pfau,  Sr.,  to  answer,  on  cross-examinatioh,  the  following 
question :  "Do  you  think  during  1877  the  profits  of  yourself 
and  Louis,  or  your  share  of  the  profits,  amounted  to  $2000?" 
The  object  of  this  inquiry  was  to  show  that  the  business  of 
Pfau,  Sr.,  in  a  part  of  which  appellee  had  an  interest,  was 
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successful,  while  that  of  the  iEtna  Iron  Works  was  unprofit- 
able, leaving  it  to  be  inferred  by  the  jury^  that  appellee  had 
fostered  the  business-  of  himself  and  father  to  the  neglect  of 
that  of  the  firm.  Waiving  the  competency  of  the  evidence 
offered,  which,  to  say  the  least  of  it,  is  extremely  doubtful, 
we  do  not  think  it  was  proper  on  cross-examination.  It  was 
not  germain  to  anything  called  out  on  the  direct  examination, 
and  if  admissible  at  all,  it  was  clearly  matter  in  chief.  The 
court  therefore  ruled  correctly  in  holding  it  improper.  The 
only  pretence  for  asking  it  is  the  witness"  statement,  on  re- 
direct examination,  that  appellee  '* spent  pretty  much  all  his 
time"  in  the  employment  of  the  firm.  Upon  what  principle 
this  statement  would  authorize  appellant  to  go  into  a  general 
inquiry  as  to  what  profits  the  witness,  or  the  witness  and  his 
son,  were  realizing  in  a  wholly  different  business,  and  one  in 
which  the  appellant  had  no  concern,  is  not  perceived.  There 
is  clearly  no  merit  in  the  objection. 

It  is  further  objected,  the  court  erred  in  not  permitting 
appellant  to  prove  the  general  reputation  of  the  work  done  at 
the  iEtna  Iron  Works  during  the  years  covered  by  appellee's 
service.  We  are  aware  of  no  precedent  for  the  admission  of 
such  evidence  under  like  circumstances,  and  are  satisfied  that 
the  general  principles  upon  which  it  is  admissible  at  all,  have 
no  application  to  the  case  in  hand.  The  issues  in  it  are  very* 
simple.  The  plaintiff  sued  to  recover  for  three  years'  services 
as  business  manager  of  the  defendants.  One  of  the  defend- 
ants admits  the  justness  of  the  claim,  and  the  other  denies  it. 
The  appellant  says,  "True,  you  worked  for  us  that  period  of 
time,  but  you  neglected  our  business,  and  did  not  do  your 
work  properly,  by  reason  of  which  we  have  sustained  dam- 
ages, which  we  seek  to  recoup  in  this  action."  Upon  the 
issue  thus  tendered  by  appellant,  the  burden  was  upon  him, 
and  it  could  not  be  established  by  evidence  of  the  character 
offered.  If,  as  claimed,  the  plaintiff  neglected  the  business 
of  the  firm  or  did  their  work  improperly,  that  was  a  fact  bus- 
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ceptible  of  direct  proof,  and  as  a  matter  of  jastice  to  bim,  the 
particular  acts  of  improper  conduct  or  omissions  of  duty  on 
his  part  should  have  been  specifically  pointed  out,  so  as  to 
have  enabled  him  to  meet  the  charge  in  an  equally  direct  and 
specific  way.  Suppose  it  be  conceded  the  reputation  of  the 
products  of  the  establishment  for  the  period  in  question  was 
bad,  it  does  not  necessarily  follow  that  it  resulted  from  the 
pIainti£F*s  neglect  of  duty.  Moreover,  the  bad  reputation  of 
the  work  may  have  been  undeserving,  or  it  may  have  been 
caused  by  the  original  improper  construction  of  the  establish- 
ment, or  the  character  of  the  machinery  put  into  it.  This 
bare  suggestion  shows  the  impropriety  and  danger  of  admit- 
ting such  evidence,  even  if  it  were  not  objectionable  on  the 
ground  already  stated.  The  probable  effect  of  admitting  such 
testimony,  would  be  to  incumber  the  case  with  numerous  col- 
lateral issues  but  remotely  bearing  upon  the  real  merits  of 
the  controversy. 

At  the  settlement  of  the  25th  of  February,  1880,  appellee 
made  a  statement  in  writing,  showing  the  state  of  the  part- 
nership account  between  appellant  and  Pfau,  Sr.,  which  is 
annexed  to  his  testimony  as  "Exhibit  A,"  one  item  of  which, 
as  already  seen,  was  placed  there  by  appellee  under  protest. 
Counsel  for  appellant,  referring  to  this  statement,  asked  the 
witness  Sehanz,  who  had  also  prepared  a  statement  relating 
to  the  condition  of  the  partnership  accounts,  the  following 
question :  "Mr.  Sehanz,  I  place  in  your  hands  a  statement, 
and  I  will  ask  you  how  that  statement  corresponds  with  the 
result  of  your  examination  of  the  books  as  to  the  indebted- 
ness, or  the  amount  of  money  these  partners  of  the  iEtna  Iron 
Works  put  in  business."  The  court,  on  objection,  held  the 
question  improper,  and  its  ruling  in  this  respect  is  assigned 
for  error.  We  do  not  think  the  point  is  well  taken.  On  the 
contrary,  we  regard  the  question  improper,  both  in  form  and 
substance.  If  appellee  committed  any  errors  in  keeping  the 
partnership  books,  by  which  appellant  sustained  loss,  it  would 
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have  been  permissible  to  show  that  fact ;  bat  the  proper  course 
in  such  case  would  have  been  to  ask  the  witness  whether, 
upon  his  examination  of  the  books,  he  found  any  errors,  and 
if  so,  to  state  what  they  were.  Yet,  even  if  the  court  had 
erred  in  disallowing  this  question,  the  appellant  was  not  pre- 
judiced by  it,  for  this  witness  seems  to  have  testified  fully  as 
to  the  condition  in  which  he  found  the  books,  and  as  to  ap- 
pellee's method  of  keeping  them,  and  the  whole  matter  was 
before  the  jury. 

Again,  it  is  objected  the  court  erred  because  it  would  not 
permit  appellant  to  give  his  opinion  as  to  the  effects  of  appel- 
lee's management  upon  the  profits  and  losses  of  the  concern 
during  the  three  years  he  controlled  its  affairs.  The  court 
clearly  ruled  properly  on  this  question.  As  already  indi- 
cated, if  appellee  had  been  guilty  of  any  improper  conduct  in 
the  management  of  the  company's  affairs,  it  was  a  matter  sus- 
ceptible of  proof,  and  the  evidence  should  have  been  directed 
to  that  issue.  Perilous,  indeed,  would  be  the  position  of  a 
general  manager,  if  he  could  be  held  personally  responsible 
for  a  failure  of  the  business,  upon  the  mere  opinions  of  wit- 
nesses as  to  the  character  of  his  management,  based  largely, 
perhaps,  upon  the  very  fact  of  the  failure  itself.  Where  one 
is  clothed  with  a  general  discretion  in  the  management  of  the 
business  of  another,  as  was  the  case  here,  he  will  not  be  held 
responsible  for  an  honest  mistake  in  its  exercise,  provided  he 
has  acted  with  reasonable  skill  and  ordinary  diligence.  In 
such  case  there  is  no  implied  guaranty  of  the  success  of  the 
business  on  the  part  of  the  agent,  and  if  losses  occur,  the 
principal  must  bear  them. 

In  respect  to  the  remaining  exceptions  not  specially  noticed, 
it  is  suflBcient  to  say,  in  general  terms,  we  do  not  regard  any 
Qf  them  well  taken.  They  are,  in  niany  respects,  much  hke 
those  considered,  and  the  general  observations  akeady  sub- 
mitted apply  with  equal  force  to  them. 
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At  the  instance  of  the  plaintiflF,  the  court  gave  to  the  jury 
the  following  instruction : 

"In  respect  to  the  Statute  of  Limitations,  set  up  by  the 
defendant  John  Schmidt,  the  jury  are  instructed  that  if  the 
plaintiff  performed  the  labor  and  services  for  which  the  suit 
is  brought,  by  the  year,  at  the  request  of  the  defendants  John 
Schmidt  and  John  L.  Pfau,  as  two  of  the  partners  in  the 
Min&  Iron  Works,  and  no  time  was  fixed  as  to  when  such 
labor  and  services  wore  to  be  paid  for,  the  law  would  presume 
that  they  were  to  be  paid  for  at  the  end  of  the  year ;  and  if  the 
first  year  ended  any  time  after  the  21st  day  of  February,  A.  D. 
1S78,  then  no  part  of  such  labor  and  services  would  be  barred 
by  the  Statute  of  Limitations,  and  the  jury  should  find  that 
issue  for  the  plaintiff. " 

The  instruction  is  objected  to  on  two  grounds :  First,  it  is 
said  by  counsel,  "it  does  not  connect  itself  with  the  evidence 
anywhere  or  by  any  terms,  but  simply  states  that  if  the  plain- 
tiff performed  the  labor  and  services  for  which  the  suit  is 
brought,  by  the  year,  at  the  request  of  the  defendants,  then  the 
law  is  so  and  so, " — or,  more  shortly  put,  as  we  understand 
this  branch  of  the  objection,  the  instruction  does  not  contain 
the  usual  formula,  "  i/  the  jury  find,  from  the  evidence, "  etc. 
The  omission  of  these  words,  under  the  circumstances,  we 
regard  as  wholly  unimportant.  It  was  a  conceded  fact  that 
appellee  worked  for  the  company  three  years,  and  that  there 
had  been  no  settlement,  or  attempt  at  settlement,  between 
the  parties,  on  account  of  his  services,  until  he  stopped  work 
altogether  on  the  25th  of  February,  1880,  and  appellant  him- 
self swears  that  it  was  the  original  agreement  to  pay  appellee 
$300  a  year.  Assuming  this  to  be  true,  there  was  no  ground 
whatever  for  interposing  the  Statute  of  Limitations,  for  the 
five  years  did  not  commence  running  as  to  the  first  year's 
service  until  the  25th  of  February,  1878,  and  the  suit  was 
commenced  on  the  21st  of  February,  1883.     Where  an  in- 
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struction,  based  upon  a  fact  conceded  by  the  party  against 
whom  it  is  given,  properly  declares  the  law,  upon  the  hypoth- 
esis that  the  admitted  fact  is  true,  it  will  be  no  objection  to 
the  instruction  that  it  does  not  contain  the  words,  "t/  you 
believe,  from  the  evidence/'  The  same  rule  applies  in  any 
case  where  an  instruction  sets  forth  a  state  of  facts  hypotheti- 
cally,  about  which  there  is  no  controversy  in  the  evidence. 
It  is  only  where  the  facts,  hypothetically  stated,  are  contro- 
verted by  the  party  against  whom  the  instruction  is  given, 
that  the  formula,  **if  you  believe,  from  tlie  evidence"  etc., 
becomes  important. 

It  is  claimed,  in  the  second  place,  there  is  no  evidence  in 
the  record  upon  which  to  base  this  instruction.  This  claim 
is  clearly  without  any  foundation,  as  is  fully  shown  by  what 
we  have  already  said.  In  addition  to  this,  it  is  an  undeniable 
fact  that  at  the  meeting  of  the  parties  on  the  25th  of  Febru- 
ary, 18S0,  the  claim  of  appellee  for  his  services  was  conceded 
by  all  of  them  as  an  existing  indebtedness,  and  the  only  con- 
troversy was  as  to  the  amount.  The  appellant  on  that  occa- 
sion, according  to  the  testimony  of  appellee,  in  referring  to 
this  claim,  said :  "This  matter  of  salary  has  not  been  settled 
yet, — we  owe  you  for  three  years'  salary, '* — and  we  fail  to  find 
any  denial  in  the  record  of  the  statement  thus  attributed  to 
appellant,  and  it  is  hardly  necessary  to  add,  this  admission 
of  appellant  clearly  took  the  case  out  of  the  statute,  even  if 
his  salary  had  been  payable  monthly.  The  answer  of  appel- 
lant to  this  is  to  the  effect  that  if  his  testimony  is  looked  to 
for  the  purpose  of  proving  any  particular  fact,  it  must  be 
accepted  as  a  whole,  and  for  all  purposes.  This  view  of  the 
law  is  clearly  unsound,  and  finds  no  support  from  English  or 
American  authority.  It  is  a  familiar  principle  of  the  law  of 
evidence,  as  it  obtains  in  this  country  and  in  England,  that 
the  statements  of  a  party  made  against  his  own  interest  may 
be  accepted  and  acted  upon  by  the  jury  as  true,  while  others 
made  in  his  favor,  though  at  the  same  time  and  as  part  of 
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the  same  conversation,  -may  be  rejected  as  unworthy  of  belief. 
In  such  case,  all  that  the  witness  has  said  relating  to  the  par- 
ticular matter  in  question  goes  to  the  jury  for  their  considera- 
tion, but  when  considered,  they  may  believe  such  parts  of  the 
statement  as.  seem  reasonable  and  probable,  and  reject  the 
balance.     2  Best  on  Evidence,  sec.  520. 

There  are  other  exceptions  to  the  rulings  of  the  court  upon 
the  instructions  discussed  in  appellant's  brief,  but  we  do  not 
regard  any  of  them  as  well  taken,  and  as  the  present  opinion 
is  already  extended  beyond  desirable  limits,  we  do  not  deem 
them  of  sufiScient  importance  to  discuss  them  in  detail. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


George  Panton 

V. 

The  People  op  the  State  op  Illinois. 

FHled  at  Ottawa  September  21, 1885, 

1.  Gructkal  liA.'W—self'defence  when  dayiger  only  apparent.  If  a  per- 
son assanlted  in  stich  a  mnnner  and  under  such  circumstances  as  to  induce 
in  him  a  reasonable  and  well-grounded  belief  that  he  is  actually  in  danger  of 
losing  his  life  or  suffering  great  bodily  harm,  acts  tfnder  such  belief,  he  will 
be  justified  in  defending  himself,  whether  the  danger  is  real  or  only  apparent. 

2.  Saue — as  to  the  grade  of  the  offence— the  jury  to  determine,  not  the 
court.  Under  an  indictment  for  murder  the  accused  may  be  found  guilty 
of  manslaughter,  and  the  instructions  in  such  a  case  should  leave  the  juiy 
free  to  find  whether  he  is  guilty  of  murder  or  manslaughter.  Therefore,  an 
instruction  that  if  the  jury  shall  believe,  fram  the  evidence,  cerhiin  facts, 
they  should  find  the  defendant  guilty  of  murder,  is  erroneous.  It  should 
direct  no  more  than  to  find  him  guilty. 

3.  Witness — credibility  of  one  charged  with  crime,  when  testifying  in 
hi8  own  behalf.  A  clause  in  an  instruction,  on  the  trial  of  a  party  upon  a 
charge  of  murder,  who  had  testifiisd  in  his  own  behalf,  after  reciting  certain 
fact8,  was  to  this  effect:  "And  if,  from  all  such  facts  and  circumsbmces  in 
evidence,  the  jury  believe  that  he  (the  defend:int)  has  testified  falsely  upon 
any  material  point  in  issue  in  the  case,  then  they  have  the  right  to  entirely 
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disregard  his  evidence,  except  so  far  as  it  may  be' corroborated  by  other  cred- 
ible proofs  or  circumstances  in  evidence."  The  instruction  was  held  erro- 
neous, in  omitting  the  essential  element  that  the  witness  had  willfully  and 
knowingly  sworn  falsely. 

4.  Ebkob  will  not  always  rbtbrsb— a«  to  instructions.  An  instruc- 
tion given  on  the  trial  of  a  person  upon  the  charge  of  murder,  upon  the  law 
of  self-defence,  against  the  defendant,  though  abstractly  erroneous  may  not 
afford  a  ground  for  a  revei-sal  of  a  judgment  of  conviction,  where  no  case  of 
self-defence  is  shown  by  the  evidence. 

Writ  of  EnaoR  to  the  Circuit  Court  of  Boone  county ;  the 
Hon.  C.  W.  Upton,  Judge,  presiding. 

Mr.  Frank  Crosbt,  Mr.  Charles  E.  Fuller,  and  Mr.  Joun 
A.  Russell,  for  the  plaintiff  in  error : 

The  fourth  of  the  People's  instructions,  to  the  effect  that 
to  make  the  plea  of  self-defence  availing  it  must  appear  that 
the  danger  was  so  urgent  and  pressing  that  in  order  to  sarc 
his  own  life,  or  to  prevent  his  receiving  great  bodily  hann, 
the  killing  of  the  other  was  absolutely  necessary,  is  not  and 
never  was  the  law.  Campbell  v.  People,  16  111.  17;  Schnier 
V.  People,  23  id.  17;  Maker  v.  People,  24  id.  241;  Iioach\. 
People,  77  id.  30;  Davison  v.  People,  90  id.  231;  Stel/inuyer 
v.  People,  95  id.  383 ;  Galney  v.  People,  97  id.  270 ;  WiUon  v. 
People,  94  id.  299. 

The  People's  tenth  instruction  is  equally  erroneous.  The 
last  clause,  "and  you  should  find  him  guilty  of  murder,"  is 
not  only  a  positive  order  from  the  court  to  convict,  but  it 
instructs  the  jury  virtually  to  pay  no  attention  to  any  other 
defence  than  that  of  insanity,  and  to  consider  no  mitigating 
circumstances,  but  to  find  defendant  guilty  of  murder.  lioaeh 
V.  People,  77  111.  30. 

Mr.  A.  J.  Hopkins,  Mr.  N.  J.  Aldrich,  Mr.  P.  H.  Thatcher, 
and  Mr.  T.  E.  Ryan,  for  the  People : 

The  fourth  of  the  People's  instructions  is  in  the  exact  lan- 
guage of  section  149  of  the  Criminal  Code.    {Kinney  v.  People, 
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IDS  111.  520.)    In  all  the  cases  cited  by  plaintiff  in  error  the 
only  defence  relied  on  was  self-defence. 

Even  if  improper  instructions  have  been  given  or  other 
errors  intervened,  yet  if  substantial  justice  has  been  done, 
the  judgment  will  not  be  disturbed.  Greenup  v.  Stoker,  3 
Gilm.  216;  Dlshon  v.  Schorr,  19  111.  63;  Leigh  v.  Hodges,  3 
Scam.  18 ;  Gillett  v.  Sweat,  1  Gilm.  490 ;  Neivkirk  v.  Cone, 
IS  111.  454;  Elain  v.  Badger,  23  id.  602;  Insurance  Co.  v. 
Wettnore,  32  id.  251 ;  Railroad  Co.  v.  Swearingen,  47  id.  209 ; 
Bandalow  v.  People,  90  id.  221 ;  Ritznian  v.  People,  110  id.  362. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  judgment  in  this  case  must  be  reversed  for  the  giving 
of  three  erroneous  instructions  on  behalf  of  the  People,  as 
follows : 

"The  court  instructs  the  jury  that  when  a  person  charged 
with  murder,  and  not  affected  with  insanity  as  explained  to 
you,  sets  up  as  a  justification  or  defence  that  he  killed  such 
person  in  self-defence,  to  make  such  plea  of  self-defence  avail- 
ing it  must  appear  that  the  danger  was  so  urgent  and  pressing 
that  in  order  to  save  his  own  life  or  to  prevent  his  receiving 
great  bodily  harm,  the  killing  of  the  other  was  absolutely 
necessary ;  and  it  must  appear,  also,  that  the  person  killed 
was  the  assailant,  or  that  the  slayer  had  really  and  in  good 
faith  endeavored  to  decline  any  fui-ther  struggle  before  the 
mortal  blow  was  given. 

"The  court  instructs  the  jury  that  it  is  not  every  degree 
or  kind  of  insanity  that  will  excuse  the  commission  of  a 
criminal  act,  and  in  this  case,  if  you  believe,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defendant  com- 
mitted the  homicide  charged,  and  at  the  time  of  committing 
the  same  that  he  was  able  to  distinguish  between  right  and 
wrong,  and  knew  that  the  act  committed  was  wrong  and  in 
violation  of  law,  and  that  he  was  liable  to  be  punished  there- 
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for,  and  that  .be  had  the  power  to  abstain  therefrom,  then, 
no  matter  what  delusion  he  may  have  had  or  what  tendency 
to  insanity  from  hereditary  causes,  such  insanity  would  not 
constitute  a  legal  defence  in  this  case,  and  you  should  find 
him  guilty  of  murder. 

"The  court  instructs  the  jury  that  by  a  statute  in  this  State 
the  prisoner  is  permitted  to  testify  in  his  own  behalf,  but  by 
such  permission  under  the  statute  the  jury  are  not  bound  to 
accept  of  the  prisoner's  statements  upon  the  witness  stand 
as  to  the  truth.  They  have  the  right,  in  determining  bow 
much,  if  any,  credence  they  will  give  to  his  statements,  to 
take  into  consideration  the  facts  and  circumstances  in  evi- 
dence in  the  case,  the  manner  and  conduct  of  the  prisoner 
while  on  the  witness  stand,  his  interest  in  the  result  of  the 
suit ;  and  if,  from  all  such  facts  and  circumstances  in  evi- 
dence, the  jury  believe  that  he  has  testified  falsely  upon  any 
material  point  in  issue  in  this  case,  then  they  have  the  right 
to  entirely  disregard  his  evidence,  except  so  far  as  it  may  be 
corroborated  by  other  credible  proofs  or  circumstances  in 
evidence  in  this  case." 

In  Roach  et  al,  v.  The.  People,  77  111.  26,  a  like  instruction 
as  the  first  was  held  erroneous,  in  that  it  would  convey  to 
the  minds  of  the  jury  the  idea  that  the  defendants  could  not 
sustain  their  alleged  justification  of  self-defence  unless  their 
danger  was  not  only  apparently  imminent,  but  was  actual 
and  positive.  This  court  has  repeatedly  held,  that  if  the 
defendant  was  assaulted  by  the  deceased  in  such  a  manner 
as  to  induce  in  him  a  reasonable  and  well-grounded  belief 
that  he  was  actually  in  danger  of  losing  his  life  or  suflFering 
great  bodily  harm,  when  acting  under  such  reasonable  belief 
he  was  justified  in  defending  himself,  whether  the  danger  was 
real  or  only  apparent.  Campbell  y.  The  People,  16  111.  17; 
Schnier  v.  The  People,  23  id.  28 ;  Davison  v.  The  People,  90 
id.  221. 


Panton  V,  The  People.  509 

Opinion  of  the  Court. 

The  last  clause  of  the  second  above  instruction  was  wrong 
in  saying,  "and  you  should  find  him  guilty  of  murder. "  Under 
an  indictment  for  murder  a  defendant  may  be  found,  guilty  of 
manslaughter,  and  the  jury,  here,  should  have  been  left  free 
to  find  in  that  respect,  without  being  directed  by  the  court 
how  they  should  find.  The  court  should  have  said  no  more 
in  such  respect  in  the  instruction  than  that  the  jury  should 
find  the  defendant  guilty. 

The  last  clause  of  the  third  above  instruction,  "and  if,  from 
all  such  facts  and  circumstances  in  evidence,  the  jury  believe 
that  he  has  testified  falsely  upon  any  material  point  in  issue 
in  this  case,  then  they  have  the  right  to  entirely  disregard 
his  evidence,  except  so  far  as  it  may  be  coiToborated  by  other 
credible  proofs  or  circumstances  in  evidence  in  this  case," 
was  erroneous,  in  omitting  the  essential  element  that  the 
witness  had  willfully  or  knowingly  sworn  falsely.  Brennan 
V.  The  People,  16  111.  512;  City  of  Chicago  v.  Smith,  48  id. 
107 ;  Pollard  v.  The  People,  69  id.  148. 

Of  the  first  instruction,  although  abstractly  erroneous,  it 
might  be  said  that  it  did  the  defendant  no  harm,  and  was 
not  ground  for  reversal  because  of  there  being  no  case  of 
self-defence  presented  by  the  evidence.  {Leach  v.  The  People, 
53  111.  318;  Wilson  Y.  The  People,  94  id.  327;  liitzmanw. 
The  People,  110  id.  302.)  But  the  two  other  instructions, 
especially  the  last,  can  hardly  be  passed  over  as  harmless, 
as  not  calculated  to  prejudice,  and  as  not  actually  preju- 
dicing, the  defendant. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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<  V. 

Charles  M.  Bronson. 
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1.  Covtukct— construed — as  to  righlof  buyer,  to  determine  as  to  the 
quality  of  goods  purchased  and  delivered.  A  contmct  for  the  sawing,  and 
(leliTery  to  the  purchaser,  of  lumber,  providing  that  he  should  measure  the 
Rame  when  delivered,  and  that  he  should  measure  and  pay  for  only  such  as 
was  absolutely  clear,  and  suitable  for  a  certain  purpose,  while  it  gives  the 
buyer  the  right  to  meaiture  the  lumber  and  pass  upon  its  quality,  does  not 
make  him  the  sole  judge,  and  his  decision  beyond  review.  In  such  case, 
he  is  bound  to  receive  and  measure  such  of  the  lumber  as  complies  with  the 
contract,  although  in  his  judgment  it  is  not  of  the  proper  quality. 

2.  Evidence— to  show  quality  of  lumber  delivered.  In  a  suit  upon  a 
contract  for  the  sawing  and  delivery  of  lumber  to  the  defendant  at  his  yard 
in  a  city,  containing  a  clause  that  defendant  should  measure  the  same  after  its 
delivery,  and  only  such  as  was  absolutely  clear  and  would  work  into  tolmcco 
boxes,  there  is  no  error  in  admitting  the  testimony  of  witnesses  who  saw  the 
lumber  after  it  was  sawed,  in  the  timber,  and  when  it  was  being  shipped,  to 
show  its  quality  when  delivered.  If  injured  while  being  shipped,  such  fsct 
might  be  shown. 

3.  Exceptions—  when  necessary—in  case  of  remarks  of  the  trial  judge, 
claimed  to  have  been  improper.  After  a  cause  had  been  reversed  for  mis- 
construction of  a  contract,  and  on  the  second  trial  the  court  remarked,  in  the 
hearing  of  the  jury,  without  anything  to  call  for  the  same,  that  he  had  not 
changed  his  opinion  as  to  the  proper  construction  of  the  contract,  but  that 
the  Appellate  Court  had  decided  the  question  and  the  court  was  bound  to 
follow  the  decision,  but  no  exception  was  taken  to  such  remark,  it  was  held, 
that  the  defendant,  by  failing  to  except  thereto,  waived  all  objection  that 
might  have  been  made  to  what  was  said  by  the  court. 

4.  Instruction— irfce</ier  leaving  construction  of  a  verbal  contract  to 
the  jury.  An  instruction  in  a  suit  to  recover  for  lumber  sawed  and  delivered, 
partly  under  a  written  contract,  as  alleged,  and  partly  under  a  yerbal  one, 
directing  the  jury  that  if  they  found,  from  the  evidence,  that  a  part  of  the 
lumber  wns  furnished  on  a  verbal  contract  made  subsequent  to  the  one  in 
writing,  then  they  should  find,  from  the  evidence,  what  the  terms  of  such 
contract  were,  and  be  governed  by  them,  is  not  obnoxious  to  the  objection 
that  it  submits  to  the  jury  the  construction  of  such  verbal  contract,  and  is 
not  improper. 
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WaiT  OF  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Adams  county ;  the  Hon.  John  H.  Williams,  Judge,  pre- 
siding. 

Mr.  A.  E.  Wheat,  and  Mr.  C.  A.  Babcock,  for  the  plaintiff 
in  error: 

In  actions  ex  contractu^  where  the  preponderance  of  evi- 
dence is  great  as  to  the  fact  of  performance,  and  the  finding 
below  is  against  it,  a  new  trial  should  be  awarded.  Lawrence 
V.  Ativood,  1  Bradw.  217;  Railroad  Co.  v.  Dingman,  id.  162; 
Drury  v.  Dungan,  2  id.  15. 

The  verdict  and  judgment  must  be  supported  by  evidence. 
Wholly  unsupported  by  evidence  it  can  not  stand.  liagor  v. 
Kendall,  70  111.  95 ;  Pease  v.  CalUn,  1  Bradw.  88. 

If  a  contract  is  ambiguous,  it  is  the  duty  of  the  court  to 
determine  what  it  means  from  the  evidence,  and  instruct  the 
jury  as  to  its  meaning,     Ogden  v.  Klrbyy  79  111.  559. 

It  is  a  question  for  a  jury,  and  a  matter  of  fact,  what 
contract  has  been  made ;  but  this  ascertained,  it  becomes  a 
question  of  law  for  the  court  to  interpret  and  ascertain  the 
meaning  of  the  parties  to  it,  and  to  declare  their  respective 
rights,  and  the  extent  of  their  obligations.  See  Slgsworth  v. 
Mclntyre,  18  111.  128. 

The  rule  is  well  settled  that  the  construction  of  contracts, 
written  or  verbal,  is  for  the  court,  and  can  not  be  expounded 
by  witnesses.  Lintner  v.  Milliken,  47  111.  181;  Strecter  v. 
Streeter,  43  id.  155;  McAvoy  v.  Long^  13  id.  147;  Riley  v. 
Dickens,  19  id.  29. 

A  jury  should  find  the  meaning  and  intent  of  a  contract 
under  the  instructions  of  the  court,  and  any  mistake  in  the 
true  intent,  imparted  by  the  language  used  in  such  instruc- 
tions, is  error,  and  subject  to  correction.  Railroad  Co.  v. 
Cassell,  17  111.  389 ;  Kampliouse  v.  Gaffner,  73  id.  453. 
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The  jury  should  have  been  left  free  to  consider  the  evi- 
dence given  by  both  parties,  without  any  expression  of  opinion 
by  the  court.     Lycan  v.  People,  107  111.  428. 

Mr.  George  M.  Janes,  for  the  defendant  in  error: 

All  the  presumptions  are  in  favor  of  sustaining  the  verdict, 
which  will  not  be  lightly  disturbed.  Blake  v.  McMullen,  91 
111.  32. 

Even  when  the  evidence  in  support  of  the  verdict  is  incon- 
clusive and  contradictory,  a  new  trial  can  not  be  awarded. 
Millikenv.  Taylor,  53  111.  509;  Young  v.  Rowley,  60  id.  14S; 
Lewis  V.  Lewis,  92  id.  237;  Howitt  v.  Estelle,  id.  218;  Buch- 
anan V.  McLennen,  105  id.  60. 

When  the  evidence  is  so  far  conflicting  .as  to  present  a  fair 
question  of  fact  for  the  jury,  their  decision  should  be  regarded 
as  final.     Tedens  v.  Schumers,  14  Bradw.  610. 

There  is  no  error  in  refusing  instructions  the  substance  of 
which  is  contained  in  others  given.  Freiburg  v.  People,  102 
111.  160;  City  of  Burlington  v.  Perdue,  99  id.  329;  Abuey  v. 
Austin,  6  Bradw.  49. 

It  is  the  amount  of  clear  lumber  that  could  have  been 
measured  out  of  what  was  delivered,  that  is  the  subject  mat- 
ter of  this  suit.     Mulliner  v.  Bronson,  14  Bradw.  360. 

Remarks  of  the  court  complained  of,  whether  entirely  proper 
or  not,  did  not  prejudice  the  cause  of  appellant,  and  not  hav- 
ing been  excepted  to  when  made,  constitute  no  ground  for  a 
new  trial.  Beasley  v.  People,  89  111.  580 ;  Wiggins  Ferry  Co, 
V.  People  ex  rel.  101  id.  449. 

Mr.  Justice  Graio  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Charles  M. 
Bronson,  in  the  Adams  circuit  court,  against  Edward  S.  Mul- 
liner, to  recover  a  balance  claimed  to  be  due  for  a  certain 
quantity  of  lumber  which  plaintiflF  had  sold  and  delivered  to 
defendant.     The  declaration  contained  the  common  counts, 
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and  on  a  trial  before  a  jury  the  plaintiff  recovered  a  judgment 
for  $600,  which,  on  appeal,  was  affirmed  in  the  Appellate 
Court. 

It  appears  from  the  evidence,  that  on  the  28th  day  of  Sep- 
tember, 1881,  Bronson  and  MuUiner  entered  into  a  contract 
in  writing,  under  which  Bronson  agreed  to  move  his  saw-mill, 
and  set  it  up  in  the  sycamore  timber  growing  on  land  belong- 
ing to  J.  B.  Cronk,  five  ipiles  north-west  of  Mendon,  and  saw 
for  MuUiner  two  hundred  and  twenty  thousand  feet  of  lumber. 
The  contract  contained  this  provision :  '  "Mulliner  to  measure 
said  lumber  after  it  is  delivered,  dry,  at  his  yard  in  Quincy, 
Illinois,  and  to  measure  such,  only,  as  is  absolutely  clear, 
and  will  work  into  tobacco  boxes. "  The  lumber  was  sawed 
and  delivered,  but  it  was  contended  by  the  defendant  that  a 
portion  of  it  was  not  absolutely  clear,  and  he  was  not  bound 
to  measure  and  pay  for  that  portion ;  while,  on  the  other  hand, 
plaintiff  claimed  that  the  quality  of  the  lumber  complied  with 
the  contract. 

On  the  trial,  the  court  ruled  that  the  condition  of  the  lum- 
ber before  it  was  shipped  was  immaterial, — that  the  evidence 
must  show  the  lumber,  after  it  was  delivered  at  the  defend- 
ant's yard,  in  Quincy,  complied  with  the  contract ;  but  the 
court  also  admitted  evidence  of  witnesses  who  saw  the  lumber 
after  it  was  sawed,  and  while  it  was  being  shipped,  as  tending 
to  establish  the  quality  of  the  lumber  delivered, — and  the 
admission  of  this  evidence  is  relied  upon  as  error.  While  it 
is  true,  under  the  contract,  that  the  quality  of  the  lumber 
was  to  be  determined  on  the  measurement  at  defendant's  yard 
after  it  had  been  delivered,  still,  where  witnesses  saw  the 
lumber  after  it  was  sawed,  in  the  timber,  and  saw  it  when  it 
was  being  shipped,  such  evidence  was  competent  tending  to 
prove  the  quality  of  the  lumber  after  it  had  reached  the  pos- 
session of  defendant,  and  we  think  such  evidence  was  properly 
admitted.  If  the  lumber  was  clear  after  it  was  sawed  and 
placed  on  wagons  or  cars  for  shipment  to  defendant,  it  could 

33—114  Iiii.. 


514  MuLLiNBB  V.  Bbonson. 

Opinion  of  the  Coart 

not  become  diflferent  or  other  than  clear  lumber  on  its  arrival. 
The  lumber  was  hauled  in  wagons  some  five  miles  from  the 
mill,  to  a  station  on  the  railroad,  and  there  shipped  on  cars. 
The  men  who  loaded  the  lumber  on  wagons,  and  unloaded 
onto  the  cars,  would  doubtless  form  an  opinion  as  to  its  qual* 
ity,  and  the  facts  thus  obtained  were  competent  evidence 
tending  to  show  the  quality  of  the  lumber  when  it  was  to  be 
measured  in  defendant's  yard.  If  the  lumber  was  damaged 
by  shipment,  that  might  readily  be  proven. 

It  is  also  contended  that  on  the  trial  the  presiding  judge 
made  remarks  and  expressions  of  opinion  that  tended  to  in- 
fluence the  jury  in  making  up  their  verdict.  This  was  a 
second  trial  of  the  cause.  An  appeal  was  taken  from  the 
judgment  rendered  on  the  first  trial,  to  the  Appellate  Court, 
and  the  judgment  was  reversed,  the  Appellate  Court  holding 
that  the  circuit  court  had  not  placed  the  proper  construction 
on  the  contract.  On  the  last  trial,  when  the  construction  of 
the  contract  again  arose,  the  circuit  judge  remarked  that  he 
had  not  changed  his  opinion  as  to  the  proper  construction  to 
be  placed  on  the  contract,  but  the  Appellate  Court  had  decided 
the  question,  and  the  circuit  court  was  bound  to  follow  the 
decision.  Other  remarks  of  a  similar  character  were  made 
during  the  trial.  The  remarks  which  were  made  by  the  cir- 
cuit court  were  uncalled  for  by  any  question  which  arose  in  the 
case,  but  whether  they  should  be  regarded  as  error  for  which 
the  judgment  should  be  reversed,  it  will  not  be  necessary  io- 
determine,  for  the  reason  that  the  record  shows  no  exception 
whatever  taken  to  the  remarks  so  made.  If  the  appellant 
desired  to  raise  the  question  as  to  the  right  of  the  circuit 
judge  to  make  the  remarks,  he  should  have  excepted  at  the 
time ;  but,  under  our  practice,  if  he  made  no  objection  at  the 
time,  his  silence  will  be  regarded  as  a  waiver  of  all  objection 
that  might  have  been  made  to  what  was  said  by  the  court. 

Objection  has  been  made  to  the  decision  of  the  court  in 
instructing  the  jury.     It  is  claimed  that  pkintiflf's  second 
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instruction  is  faulty,  because  it  submits  the  construction  of 
a  certain  verbal  contract  to  the  jury.  This  is  a  misapprehen- 
sion of  the  instruction.  The  jury  were  merely  directed  that 
if  they  found,  from  the  evidence,  that  a  part  of  the  lumber 
was  furnished  on  a  verbal  agreement  made  subsequent  to  the 
written  contract,  then  they  should  find,  from  the  evidence, 
what  the  terms  of  the  contract  were,  and  be  governed  by  it. 
We  perceive  nothing  improper  in  this  charge  to  the  jury. 

The  third  instruction,  it  is  claimed,  nullifies  that  clause  of 
the  contract  which  provides  for  the  measurement  of  the  lum- 
ber by  the  defendant.  The  instruction  directs  the  jury  that 
the  measurement  should  be  in  accordance  with  the  require- 
ments of  the  contract, — that  the  defendant  had  no  right  to 
reject  lumber  which  complied  with  the  contract  because  he 
did  not  consider  it  of  that  quality  specified  in  the  agreement. 
We  think  this  was  correct.  While  the  defendant  had  the 
right  to  measure  the  lumber  and  pass  upon  its  quality,  he 
was  not  the  sole  judge,  nor  was  his  decision  beyond  review. 
If  lumber  was  delivered,  which,  as  a  matter  of  fact,  complied 
with  the  contract,  he  was  bound  to  receive  it,  although  in  his 
private  judgment  it  might  not  be  of  that  quality  which  the 
contract  required. 

We  perceive  no  substantial  objection  to  plaintiff's  eighth 
instruction. 

The  modification  of  defendant's  fifth  instruction,  by  strik- 
ing out  the  words,  "in  his  judgment,"  was  done  with  the  view 
to  inform  the  jury  that  the  decision  of  defendant  in  measur- 
ing the  lumber  as  to  its  quality,  was  not  absolutely  final,  but 
was  subject  to  review,  and  as  we  have  heretofore  said,  we 
regard  this  a  correct  interpretation  of  the  contract. 

The  instructions,  as  a  whole,  presented  the  law  as  favor- 
ably to  the  defendant  as  he  could  expect  or  desire,  and  in 
this  regard  he  has  no  just  ground  of  complaint. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed^ 
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John  A.  Grain  et  al. 

V. 

The  First  National  Bank  of  Jacksonville. 

Filtd  at  Springfield  September  23, 1885. 

1.  Bank  oppicers— agency— evidence— guc^fion  of  authority  of  a 
cashier  to  bind  the  bank— custom  of  banks  to  borrow  money.  In  a  suit 
against  a  firm  of  private  bankers,  upon  a  note  given  by  their  clerk  and  cashier 
for  money  borrowed  by  him  in  the  firm  name  and  appropriated  to  his  ovn 
use,  in  which  the  cashier's  authority  to  give  the  note  is  put  in  issue,  evidence 
of  the  custom  of  bankers  at  the  place  in  which  the  defendants'  bank  vas 
located,  to  borrow  money  on  time,  is  proper,  as  tending  to  show  that  the  bor- 
rowing of  money  was  within  the  scope  of  the  ordinary  and  customary  business 
of  the  defendants. 

2.  Same— a  paper  given  to  a  third  party  containing  the  signatures  of 
those  authorized  to  bind  the  defendant  bank — as  evidence  of  their  authority. 
In  the  same  suit  it  was  held,  a  paper,  directed  to  another  and  distant  bank, 
giving  the  signatures  of  persons  authorized  to  sign  for  the  defendants,  one 
of  which  was  in  the  hand- writing  of  the  cashier  and  another  that  of  one  of 
the  defendants,  was  proper  evidence  as  an  admission  of  the  defendant  sign- 
ing the  same,  of  the  cashier's  authority  to  bind  the  defendants  by  the  execn- 
tion  of  a  note  in  their  firm  name.  And  the  fact  that  the  payee  of  the  note 
did  not  act  on  the  faith  of  such  paper,  though  detracting  from  its  weight,  did 
not  render  it  irrelevant  and  improper. 

3.  Same— flw  to  prior  fraudulent  acts  of  cashier  with  others.  In  a  suit 
upon  such  a  note,  proof  of  other  fraudulent  drafts  drawn  by  the  cashier  upon 
other  banks  is  not  admissible,  without  any  attempt  to  show  knowledge  of  SQch 
dnifts  by  the  payee  before  making  the  loan  to  the  cashier. 

4.  Same— (/iwinflF  of  notes  belonging  to  the  bank  as  collateral  for  the 
cashier's  loan,  whether  notice  of  cashier's  want  of  authority  in  the  par- 
ticular  transaction.  The  giving  as  collateral  security,  by  a  cashier  of  a  pri- 
vate bank,  notes  of  other  persons,  of  over  $5000,  of  his  bank,  to  secure  a  note 
of  that  amount  given  by  him  in  the  name  of  his  principals,  with  authority, 
on  maturity  of  the  latter  note,  to  sell  the  collaterals  at  public  or  private  sale, 
with  or  without  notice,  and  apply  the  proceeds  to  the  payment  of  the  note 
given,  is  not  of  such  a  nature  as  to  afford  notice  to  the  party  making  the  loan 
and  taking  the  notes,  of  the  cashier's  want  of  authority  to  execute  the  note 
for  the  bank,  or  of  fraud  in  giving  it. 

5.  Same— (U  to  general  operations  of  the  bank,  <vi<2  the  cashier's  con- 
nection  with  them,  as  showing  his  authority— an  instruction  on  that  ques- 
tion.   In  a  suit  by  A  agtiinst  C  «fc  D,  private  bankers,  upon  a  note  given  by 
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the  cashier  of  the  bank  in  the  firm  name  of  the  defendants,  in  which  the 
cashier's  authority  was  put  in  issue,  the  court  instructed  the  jury,  that  if  they 
believed,  from  the  evidence,  that  the  defendants  were  bankers  at  W.,  and 
that  the  person  making  the  note  was  their  cashier,  and  intrusted  by  them 
with  the  general  management  of  their  bank  and  the  power  to  carry  on  all 
their  general  banking  operations,  and  that  it  was  one  of  the  usual  operations 
of  a  bank  at  W.  and  its  vicinity  to  borrow  money  on  time  and  execute  a  note 
therefor,  and  that  such  person,  while  acting  as  cashier  and  manager  for  the 
defendants,  borrowed  in  their  name,  of  the  plaintiff,  $5000,  and  thereupon 
executed  and  delivered  to  the  plaintiff  the  note  sued  on,  they  should  find  for 
the  plaintiff:  Held^  that  the  instruction  was  properly  given,,  and  that  it  was 
not  faulty  in  not  defining  the  meaning  of  "general  manager,  **  or  what  consti- 
tuted general  management,  or  in  ignoring  the  question  of  notice  of  the  agent's 
want  of  authority,  when  there  was  no  sufficient  evidence  of  such  notice. 

6.  Sahe — holding  out  agent  cut  having  authority  to  act.  On  an  issue 
as  to  an  agent's  authority  to  borrow  money,  and  give  a  note  therefor,  in  the 
name  of  his  principal,  the  court  modified  an  instruction  of  defendant,  that 
when  an  agent  acts  beyond  his  authority  the  principal  is  not  bound,  unless 
he  had  held  out  to  the  party  dealt  with,  the  agent  as  having  authority  to  do 
the  act,  by  adding  after  the  words  ** dealt  with,"  and  before  the  words  *'the 
agent, '^  the  words,  "or  to  the  public  generally:"  Held,  that  there  was  no  error 
in  the  modification. 

7.  GenebaIj  AQKVT—what  constitutes.  Power  to  act  generally  in  a  par- 
ticular business,  or  a  particular  course  of  trade  in  a  business,  however  lim- 
ited, constitutes  a  general  agency,  if  the  agent  is  so  held  out  to  the  world, 
however  restricted  his  private  instructions  may  be. 

8.  Action — as  to  principal  debt — effect  of  being  secured  by  collaterals. 
The  fact  that  payment  of  a  promissory  note  is  secured  by  collaterals,  does 
not  affect  the  right  of  recovery  in  an  action  on  the  note. 

9.  Instruction — singling  out  a  particular  fact.  In  a  suit  upon  a  note 
given  by  an  agent,  the  court  was  asked  to  instruct  the  jury  that  the  fact  that 
defendants  authorized  the  agent  to  sign  their  firm  name  to  notes,  to  a  certain 
firm  named,  or  to  others,  did  not  of  itself  authorize  him  to  sign  their  name 
to  the  note  sued  on, — which  was  refused:  Held^  that  the  instruction  was  bad 
in  singling  out  a  particular  fact,  and  telling  the  jury  that  such,  alone,  would 
not  warrant  a  recovery. 

10.  Error — when  obviated  by  the  answer  to  the  question  ruled  out.  The 
refusal  of  a  proper  question  can  not  be  assigned  as  error  when  the  witness,, 
notwithstanding  the  ruling  of  the  court,  substantially  answers  the  same. 

11.  Error  will  not  always  reverse— re/M«aI  of  instruction.  The- 
refusal  of  a  proper  instruction  in  respect  to  certain  evidence  will  not  be  such 
material  error  as  to  require  a  reversal,  when,  from  all  the  evidence,  the  find> 
ing  must  have  been  the  same  had  it  been  given. 
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Appeal  from  the  Appellate  Court  for  the  Third  District;— 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Mor- 
gan county ;  the  Hon.  Cybus  Epleb,  Judge,  presiding. 

Messrs.  Morrison  &  Whttlock,  for  the  appellants : 

A  general  agent  is  one  who  is  authorized  by  his  principal 
to  take  charge  of  his  business  in  a  particular  line.  Wharton 
on  Agency,  sec.  117 ;  Doan  v.  Duncan,  17  HI.  272 ;  18  id.  96; 
Potter  V.  Dennison,  5  Gilm.  590. 

Over  the  objection  of  appellants,  both  Mr.  Ayers  and  Mr. 
Farrell  were  permitted  to  prove  the  custom  of  banks,  in  Wa- 
verly,  to  borrow  money  on  time.  We  insist  this  was  not 
material,  and  at  the  same  time  it  was  calculated  to  mislead. 
The  court  made  it  the  basis  of  instruction.  It  was  not  a 
question  whether  banks  were  accustomed  to  borrow  money 
on  time,  but  whether  clerks  in  like  situations  were,  by  custom, 
authorized  to  negotiate  loans  of  the  character  in  question,  and 
to  bind  their  employers  by  promissory  notes, — and  nothing  of 
the  kind  appeared. 

The  plaintiff  introduced  a  paper,  as  follows:  "Herewith 
please  find  signatures  of  persons  authorized  to  sign  for  Grain 
&  Manson, " — with  the  firm  name  written  three  times,  one  of 
which  was  in  the  hand- writing  of  W.  0.  Manson.  This  not 
being  addressed  to  plaintiff,  and  not  acted  on  by  it,  was  im- 
properly admitted,  or  if  admitted,  should  have  been  controlled 
by  instructions. 

The  facts  and  circumstances  were  such  as  to  put  the  plain- 
tiff upon  its  guard,  and  require  its  ofScers  to  investigate  the 
agent's  authority.     Potter  v.  Dennison,  5  Gilm.  690. 

As  to  what  will  amount  to  a  notice,  see  Rodrignes  v.  He/- 
fernan,  6  Johns.  Ch.  417. 

Notice  to  the  cashier  of  a  bank  is  notice  to  the  bank.  Lor* 
ing  V.  Brodie,  134  Mass.  453;  Exchange  Nat.  Bank  v.  Third 
Nat.  Bank,  112  U.  S.  292. 
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As  to  the  implied  authority  of  a  clerk,  Bee  Doan  v.  Duncan, 
18  HI.  97 ;  Story  on  Agency,  sees.  88,  89 ;  Craighead  v.  Peter- 
son, 72  N.  Y.  279;  Hodge  y.  Combs,  1  Black,  192. 

A  cashier  of  a  bank  can  not,  by  his  own  action,  impose  on 
the  bank  any  liability  not  already  imposed  by  law  or  usage, 
(Wharton  on  Agency,  sec.  687,  note  3,)  nor  create  any  agency, 
{United  States  v.  City  Bank,  21  How.  356,)  nor  sell  or  mort- 
gage its  property.  Leggett  v.  Manufacturing  Co.  1  N.  J.  Eq. 
441. 

As  to  inference  of  authority  to  do  one  act  from  authority 
to  do  another,  see  Thompson  v.  Elliott,  73  111.  221 ;  Melvin 
T.  Insurance  Co,  80  id.  446 ;  Padfield  v.  Oreen,  85  id.  529 ; 
Reynolds  v.  Ferree,  86  id.  570 ;  Iron  Mining  Co,  v.  Bank,  44 
Mich.  344. 

It  has  been  insisted  that  Grain  &  Manson  held  out  W.  0. 
Manson  as  their  agent  having  these  powers,  and  having  done 
so,  and  the  appellee  having  lost  its  money  thereby,  appel- 
lants must  make  good  the  loss.  This  is  not  sound,  for  two 
reasons : 

First — Because  appellee  did  not  make  the  loan  by  reason 
of  the  fact  that  W.  0.  Manson  was  so  held  out  as  agent.  He 
acted  on  the  presumption  that  the  letter  received  was  the  letter 
of  Grain  &  Manson.  He  made  no  inquiry,  and  did  not  know 
the  supposed  agent.  Appellee  can  not  maintain  the  position. 
Thompson  v.  First  Nat.  Bank,  111  U.  8.  529;  Norton  v.  Rich- 
mond,  93  111.  373. 

Second — The  officers  of  appellee  did  not  act  in  good  faith. 
As  we  have  before  remarked,  the  facts  and  circumstances 
required  the  bank  to  take  notice,  which  it  failed  to  do.  A 
party,  in  order  to  hold  another  bound  by  the  supposed  acts 
of  the  agent,  must  act  in  good  faith,  and  if  he  has  notice 
before  acting,  he  can  not  then  act  in  good  faith.  Iron  Min- 
ing  Co.  v.  Bank,  44  Mich.  344. 

If  the  inquiry  had  been  made,  the  fraud  would  have  been 
discovered.     The  facts  charge  the  bank  with  notice  of  all  the 
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knowledge  its  officers  might  have  ascertained,  and  "a  princi- 
pal is  not  bound  by  a  contract  which  is  a  fraud  on  him,  and 
is  known  so  to  be  by  the  person  entering  into  the  contract.** 
1  Lindley  on  Partnership,  299. 

Messrs.  Brown  &  Kirby,  and  Messrs.  Springer  &  Dummeb, 
for  the  appellee : 

The  question  as  to  who  had  general  charge  of  the  estab- 
lishment, was  fully  answered,  and  called  for  the  conclusion  of 
the  witness. 

The  modification  of  appellants'  sixth  instruction,  by  insert- 
ing the  words,  "or  to  the  public  generally,"  is  warranted  by 
Thompson  v.  National  Bank,  111  111.  537. 

Their  third  instruction  was  properly  refused,  as  not  giving 
a  correct  definition  of  a  general  agent.  Noble  v.  Nugent,  89 
111.  522;  Insurance  Co.  v.  Advance  Co,  80  id.  549;  Doan\. 
Duncan,  17  id.  272. 

When  one  of  two  innocent  parties  must  lose  from  the  dis- 
honesty of  a  third,  that  one  shall  bear  the  loss  who  by  bis 
negligence  has  enabled  the  third  to  occasion  it.  Merchants* 
Bank  v.  State  Bank,  10  Wall.  604;  Bank  of  United  States 
V.  Davis,  2  Hill,  465;  Holmes  v.  Trumper,  22  Mich.  427; 
Farmers'  Bank  v.  Butchers  Bank,  16  N.  Y.  133;  New  York 
County  V.  Schuyler,  34  id.  30;  Canai  Co.  v.  Hathaway,  8 
Wend.  488. 

Though  limited  by  his  employment  to  the  banking  business 
of  Grain  &  Manson,  William  0.  Manson  was  their  general 
agent.     Story  on  Agency,  sec.  22 ;  Noble  v.  Nugent,  89  111.  524. 

The  principal  is  liable  for  the  acts  of  his  general  agent 
within  the  scope  of  his  authority,  although  he  may  exceed 
his  instructions.  Noble  v.  Nugent,  89  111.  594 ;  Insurance  Co. 
V.  Advance  Co.  80  id.  549 ;  Harris  v.  Simmerman,  81  id.  413; 
Chicago  liy.  Co.  v.  McMahon,  103  id.  485 ;  Anderson  v.  Con- 
ley,  21  Wend.  279. 
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Private  instructions  not  to  give  notes  to  any  but  regular 
correspondents,  are  not  binding  on  the  public.  Packet  Co.  v. 
Parker,  69  111.  23. 

The  public  is  not  bound  to  inquire  into  the  authority  of  the 
bank  officer.  By  putting  him  in  the  position  they  accredit 
him  to  the  public.  Munn  v.  Burch,  25  111.  41 ;  Noble  v.  Curi- 
ningham,  74  id.  51 ;  Ryan  v.  Dunlap,  17  id.  45 ;  Story  on 
Agency,  sees.  52-56. 

William  0.  Manson  being  permitted  to  act  as  the  manager 
of  their  bank,  he  was,  as  to  the  public,  possessed  of  all  the 
powers  incident  to  such  a  position,  notwithstanding  private 
instructions  narrowing  his  authority.  Story  on  Agency,  sees. 
105,  106. 

"Whether  William  0.  Manson  was,  of  right,  the  manager 
of  the  bank,  or  mere  clerk,  he  was  de  facto  its  cashier,  and 
the  bank  was  bound  by  his  acts  as  such.  Bank  of  United 
States  Y.  Dandridge,  12  Wheat.  64;  Minor  y.  Mechanics^  Bank, 
1  Pet.  46. 

The  limitation  of  the  authority  of  William  0.  Manson,  if 
assumed,  did  not  affect  those  to  whom  the  limitation  was 
unknown.  Commercial  Bank  v.  Norton,  1  Hill,  501 ;  Bank 
of  Vergenes  v.  Warner,  7  id.  501 ;  Beers  v.  Phcenix  Glass  Co. 
14  Barb.  358 ;  Farmers*  Bank  v.  Butchers'  Bank,  14  N.  Y. 
624;  Barnes  v.  Ontario  Bank,  19  id.  156. 

By  virtue  of  his  position,  William  0.  Manson  had  the  power 
to  bind  the  bank  to  this  loan,  and  the  defence  that  he  intended 
to  apply  it  to  his  own  use  does  not  affect  the  National  bank, 
without  proof  that  that  bank  knew  of  his  purpose  to  do  so. 
Barnes  v.  Ontario  Bank,  19  N.  Y.  152. 

The  position  of  appellants,  that  since  William  0.  Manson 
applied  the  money  to  his  own  use,  or  filled  with  it  a  vacancy 
which  he  had  created  in  the  funds  of  Grain  &  Manson,  is 
effectually  disposed  of  in  Barnes  v.  Ontario  Bank,  19  N.  Y. 
152. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  by  the  First  National  Bank  of  JacksouTille, 
against  John  A.  Grain  and  James  W.  Manson,  upon  a  prom- 
issory note  purporting  to  be  made  by  Grain  &  Manson  to  the 
plaintiff,  for  $5000,  dated  at  Jacksonville,  Illinois,  May  8, 
1883,  and  payable  four  months  after  date,  with  eight  per  cent 
per  annum  interest  after  maturity.  The  plaintiflF  recovered 
in  the  circuit  court  a  verdict  and  judgment  for  $5303.33, 
which  judgment,  on  appeal  to  the  Appellate  Gourt  for  the 
Third  District,  was  affirmed,  and  the  defendants  appealed 
further  to  this  court. 

The  defendants'  plea  put  in  issue  the  execution  of  the  note. 
It  appears  from  the  evidence,  that  the  defendants,  under 
the  firm  name  of  Grain  &  Manson,  were  retail  merchants  at 
Waverly,  Illinois,  and  had  been  for  a  good  many  years,  and 
for  a  number  of  years  prior  to  the  date  of  the  note  they  were 
also  private  bankers,  having  a  bank  of  deposit.  Both  the 
banking  and  goods  departments  were  conducted  in  the  same 
room.  James  W.  Manson  gave  his  personal  attention  to  the 
business  of  the  firm,  Grain  not  being  all  the  time  an  active 
man  in  the  business,  but  both  partners  continuing  a  general 
supervision  over  the  business  of  the  firm.  William  0.  Man- 
son  was  a  son  of  James  W.  Manson,  and  was  employed  as  a 
<;lerk  or  cashier,  having  no  interest,  but  working  on  a  salary. 
He  kept  the  books  of  both  departments,  and  more  generally 
attended  to  the  banking  department.  He  drew  sight  drafts, 
received  deposits,  issued  certificates  of  deposit,  and  wrote 
letters  for  the  firm.  The  firm  had  as  correspondents,  with 
whom  accounts  were  kept,  M.  P.  Ayers  &  Go.,  Jacksonville, 
and  a  house  in  each  of  the  cities  of  St.  Louis,  Springfield, 
Ghicago  and  New  York.  William  0.  Manson  had  authority 
to  use  the  firm  name  at  these  particular  places,  and  to  sign 
the  firm  name  to  notes  in  the  transaction  of  business  at  these 
banks,  but  not  elsewhere.     Defendants  had  never  kept  any 
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account  with  the  First  National  Bank  of  Jacksonvilte,  nor 
authorized  William  0.  Manson  specially  to  negotiate  any  loan 
there,  nor  had  they  any  knowledge  of  his  having  done  so 
till  long  after  the  firm  dissolved,— August  23,  1883.  The 
signature  of  the  name  of  Grain  &  Manson  to  the  note  in  suit 
was  in  the  hand- writing  of  William  0.  Manson,  and  the  note 
was  given  for  money  borrowed  from  the  bank. 

It  is  assigned  for  error  that  the  circuit  court  erred  in 
-sustaining  the  plaintiff's  objection  to  the  following  questioAB 
put  to  James  W.  Manson,  one  of  the  defendants,  by  his  own 
-counsel:  "Was  the  banking  department  exclusively  under 
ihe  control  of  any  one?" — "Who  had  general  charge  of  the 
-establishment,  if  any  one?"  Notwithstanding  the  objection 
was  sustained,  the  witness  appears  to  have  answered,  sub- 
stantially, both  questions, — as  to  the  first,  saying :  "Banking 
was  under  control  of  defendants,  as  was  the  merchandising. 
W.  0.  Manson  was  hired  to  attend  to  that.  He  was  some 
times  away,  but  not  long  at  a  time. "  And  to  the  second : 
^Both  partners  attended  to  the  bank  when  it  was  necessary ; 
we  thought  we  'had  a  good  clerk  in  W.  0:  Manson  for  that ; 
I  often  received  deposits  and  paid  out  money  and  drew  drafts ; 
Mr.  Grain  generally  left  it  to  myself  and  son ;  firm  had  other 
clerks ;  we  thought  it  was  all  right ;  no  other  clerk  in  bank- 
ing department. " 

Objection  is  made  to  the  admission  of  proof  of  the  custom 
of  banks  in  Waverly  to  borrow  money  on  time.  We  think 
this  was  proper  testimony,  as  tending  to  show  that  the  bor- 
rowing of  money  was  within  the  scope  of  the  ordinary  and 
/customary  business  of  the  defendants. 

Another  question  raised  on  the  admissibility  of  evidence 
offered  by  the  plaintiff,  is  as  to  the  following  paper,  which 
the  court  permitted  to  be  read  to  the  jury : 

"Waverly,  III.,  April,  1883. 

''Herewith  please  find  signatures  of  persons  authorized  to 
sign  for  Grain  &  Manson : " 
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— With  the  firm  name  written  three  times,  the  first  being  in 
the  hand-writing  of  William  0.  Manson,  and  the  second  in 
that  of  James  W.  Manson.  The  paper  was  properly  admitted 
as  an  admission  of  James  W.  Manson,  one  of  the  defendants. 
It  is  said  this  paper  was  not  furnished  to  the  plaintiff,  and 
it  did  not  act  upon  the  faith  of  the  paper ;  that  defendants' 
commenced  business  with  the  Commercial  National  Bank 
of  Chicago  about  May  1,  1883,  and  that  this  was  a  private 
IViper,  which  was  forwarded  to  that  bank  in  a  letter,  for  its 
guidance  alone.  All  this  might  have  detracted  from  the  force 
of  tlie  paper  as  an  admission,  and  rendered  it  of  but  little 
weight ;  but  still  it  can  not  be  said  to  have  been  evidence 
which  was  irrelevant  and  erroneously  admitted. 

The  refusal  of  the  court  to  permit  proof  of  other  fraudulent 
drafts  drawn  by  William  0.  Manson  in  the  name  of  the  de- 
fendants, upon  their  correspondents  in  St.  Louis,  which  is 
complained  of  by  defendants,  was  proper.  There  being  no 
attempt  to  bring  knowledge  of  such  drafts  to  the  plaintiflf, 
they  were  irrelevant  as  evidence  in  this  suit. 

Appellants  complain  of  instructions  Nos.  1,  2  and  6,  given 
for  the  plaintiff.  Numbers  1  and  5  were  substantially  alike, 
being  to  the  purport  that  if  the  jury  believed,  from  the  evi- 
dence, that  the  defendants,  Crain  &  Manson,  were  bankers 
at  Waverly,  Illinois,  and  that  William  0.  Manson  was  their 
cashier,  and  intrusted  by  them  with  the  general  management 
of  their  bank,  and  the  power  to  carry  on  all  their  general  bank- 
ing operations,  and  that  it  was  one  of  the  usual  operations  of 
a  bank  in  Waverly  and  its  vicinity  to  borrow  money  on  time, 
and  execute  a  note  therefor,  and  that  said  William  O.  Man- 
son,  while  so  acting  as  cashier  and  manager  for  the  defend- 
ants, borrowed  in  their  name  from  the  plaintiff  the  sum  of 
$5000,  and  thereupon  executed  and  delivered  to  the  plaintiff 
the  promissory  note  in  evidence,  then  the  verdict  of  the  jury 
should  be  for  the  plaintiff,  even  though  the  said  sum  was  ap- 
propriated by  said  William  0.  Manson  to  his  own  use.     The 
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criticism  made  upon  these  instructions  is,  that  they  ignore 
the  question  of  notice  to  plaintiff  of  sufficient  facts  to  put  it 
on  guard  and  make  inquiry  as  to  the  authority  of  William 
0.  Manson  to  execute  the  note,  and  that  the  instruction  was 
faulty  in  not  defining  the  meaning  of  ''general  manager, "  or 
what  constituted  "general  management."  We  do  not  think 
there  was  enough  of  evidence  of  such  notice  to  have  required 
the  making  of  any  reference  to  it  in  the  instruction.  All  that 
is  relied  upon  as  tending  to  show  any  such  notice,  is  the  fact 
that  at  the  time  of  the  giving  of  the  note  there  were  delivered 
over  several  promissory  notes  of  other  persons,  of  over  $5000 
in  amount,  as  collateral  security,  with  authority,  on  maturity 
of  the  note  given,  to  sell  the  collaterals  at  public  or  private 
sale,  and  without  notice,  and  apply  the  proceeds  to  the  pay- 
ment of  the  note  given.  This  may  have  been  a  transaction 
of  a^  somewhat  extraordinary  character  in  its  details,  but  it 
was  all  for  the  better  securing  of  the  payment  of  the  note, 
and  did  not  point  to  want  of  authority  to  execute  the  note, 
or  to  fraud  in  the  giving  of  it.  In  the  giving  of  such  an 
instruction  there  was  no  occasion  for  defining  what  consti- 
tuted a  "general  manager, "  or  "general  management."  It 
was  open  to  the  defendants  to  have  asked  any  instructions 
in  that  regard  which  they  might  have  thought  necessary. 
As  propositions  of  law,  we  perceive  no  error  in  the  instruc- 
tions. 

There  is  plainly  no  ground  of  complaint  as  to  the  second 
instruction,  which  was  to  the  effect  that  the  fact  of  the  note 
being  secured  by  collaterals  did  not  affect  the  right  of  re- 
covery. 

Complaint  is  made  of  the  modification  by  the  court  of  de- 
fendants' sixth  instruction.  As  modified,  it  was,  in  substance, 
that  when  an  agent  acts  beyond  his  authority,  the  principal  is 
not  bound,  unless  he  had  held  out  to  the  party  dealt  with,  or  to 
the  public  generally ^  the  agent  as  having  authority  to  do  the 
act, — the  modification  consisting  of  the  insertion  of  the  words 
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in  italics.  The  case  cited  by  appellants'  counsel  {Thompson 
V.  First  National  Bank,  111  U.  S.  637,)  as  against  such  modi- 
cation,  seems  to  lend  somewhat  of  countenance  thereto,  in  its 
being  there  said :  ''There  may  be  cases  in  which  th^  holding 
out  (as  a  partner)  has  been  so  public  and  so  long  continued 
that  the  jury  may  infer  that  one  dealing  with  the  partnership 
knew  it,  and  relied  upon  it,  without  direct  testimony  to  that 
effect. "  As  asked,  the  instruction  was  erroneous  in  ignoring 
any  holding  out  to  the  public.  Such  holding  out,  here,  might 
have  been  to  the  extent  above  indicated,  and  the  instruction 
was  properly  enough  modified  so  as  to  recognize  that  element 
of  holding  out  to  the  public.  The  modification  might  have 
been  made  more  full  by  laying  down  to  what  extent  the  "hold- 
ing out"  must  have  been;  but  we  are  not  prepared  to  say 
there  was  error  in  this  regard.  Had  the  defendants  desired 
a  more  full  instruction  in  that  respect,  it  was  open  to  defend* 
ants  to  have  asked  it. 

The  third  instruction  asked  by  defendants,  "that  a  general 
agent  is  defined  to  be  one  who  has  authority  to  transact  all 
the  business  of  his  employer, "  was  properly  refused.  Power 
to  act  generally  in  a  particular  business  or  a  particular  course 
of  trade  in  a  business,  however  limited,  would  constitute  a 
general  agency,  if  the  agent  is  so  held  out  to  the  world,  how- 
ever so  restricted  his  private  instructions  may  be.  Doan  v. 
Duncan,  17  HI.  272;  Story  on  Agency,  sec.  17. 

Defendants'  tenth  refused  instruction  respected  the  ques- 
tion of  notice,  remarked  upon  in  passing  upon  the  first  and 
fifth  instructions  for  the  plaintiff,  and  what  was  there  said 
sufficiently  disposes  of  the  objection  in  not  giving  this  tenth 
instruction. 

Defendants'  fifteenth  refused  instruction  was,  that  the  fact 
that  defendants  authorized  William  0.  Manson  to  sign  their 
name  to  notes  to  the  firm  of  M.  P.  Ayers  &  Co.,  or  to  other 
correspondents,  would  not  of  itself  authorize  said  William  0. 
Manson  to  sign  the  name  of  defendants  to  the  note  in  suit. 
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was  objectionable  in  singling  out  a  particular  fact,  and  telling 
the  jury  that  such  alone  would  hot  warrant  a  recovery. 

Defendants'  sixteenth  refused  instruction,  though  some- 
what exposed  to  the  same  objection  as  the  last,  and  claimed 
by  appellants  to  be  equally  faulty,  we  think  to  be  distinguish- 
able, and  that  it  should  have  been  given.  It  was  in  reference 
to  the  paper  which  has  been  before  mentioned,  and  set  out 
as  having  been  given  by  defendants  to  the  Commercial  Na- 
tional Bank  of  Chicago, — ^that  the  furnishing  of  that  paper  to 
that  bank  would  not  of  itself  confer  authority  upon  William 
O.  Manson  to  execute  to  the  plaintiff  the  note  sued  on.  The 
paper  purported  on  its  face  to  give  the  signatures  of  persons 
who  were  authorized  to  sign  for  Crain  &  Manson,  and  it  was 
without  limit.  The  paper  was  extremely  liable  to  mislead 
the  jury  to  think  that  the  authority  was  unlimited  to  sign 
the  name  of  Crain  &  Manson  not  only  at  that,  the  Commercial 
Bank,  but  at  any  other  bank ;  and  to  guard  against  the  jury 
being  thus  misled,  the  instruction  was  a  very  proper  one. 
Yet  there  was  such  a  weight  of  evidence,  besides,  of  the  hold- 
ing out  by  defendants  of  William  0.  Manson  as  possessing 
authority  to  borrow  money  and  execute  notes  in  tbeir  name, 
that  we  can  not  think  the  not  giving  of  this  instruction  was 
of  any  harm  to  defendants,  and  that  it  was  a  material  error. 

The  refusal  to  give  the  seventeenth  instruction  asked  by 
defendants  was  manifestly  correct. 

We  find  no  material  error  in  the  record,  and  the  judgment 
of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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1.  Tax  title— whether  a  precept  must  be  ahotpn  in  support  of  a  tax 
deed — since  the  amendment  of  1879,  Prior  to  the  amendment  of  the  Revenue 
law  of  1879,  the  failure  to  produce  in  evidence  a  precept,  was  fatal  to  a  tax 
title;  but  since  that  amendment,  making  the  tax  deed  prima  facie  evidenoe 
of  the  regularity  of  the  proceedings,  it  is  not  necessary,  in  the  first  instuice, 
for  the  party  claiming  title  under  the  tax  sale  to  produce  such  precept  It  is 
sufficient  that  he  gives  in  evidence  his  tax  deed. 

2.  The  production  of  a  tax  deed  regular  on  its  face,  affords  prima  facie 
evidence  "that  the  sale  was  conducted  in  the  manner  required  by  law;*  but 
such  prima  facie  case  may  be  rebutted  by  evidence  showing  there  was  in 
fact  no  valid  precept,  or  that  the  sale  was  not  conducted  according  to  law. 

3.  Practice  in  the  Supreme  Covbt  —  considering  ruling  affecting 
interests  of  parties  not  complaining.  On  the  appeal  of  one  of  several  de- 
fendants, only,  from  a  decree  in  partition,  this  court  may  refuse  to  consider 
a  ruling  as  to  the  interests  of  other  defendants  not  joining  in  the  appeal  and 
taking  no  steps  to  have  the  decree  as  to  them  reversed.  A  party  can  not 
assign  for  error  that  which  does  not  prejudice  his  or  her  rights. 

Appeal  from  the  Circuit  Court  of  Brown  county ;  the  Hon. 
Asa  C.  Matthews,  Judge,  presiding. 

Mr.  William  L.  Vande venter,  for  the  appellant: 
Appellees*  rights,  except  as  to  one-seventh  derived  from 

Mrs.  Masterson,  are  claimed  under  a  tax  sale,  and  no  precept 

of  sale  appears  in  the  evidence.     Without  it  the  sale  is  void. 

Bell  V.  Johnson,  111  111.  374 ;  Eagan  v.  Connelly,  107  id.  459 ; 

Gage  v.  TAghtburn,  93  id.  249 ;   Williania  v.  Underhill,  58  id. 

137 ;  Holhrook  v.  Dickinson,  46  id.  285 ;  Hinman  v.  Pope,  1 

Gilm.  131. 

Mr,  William  H.  Barnes,  and  Mr.  0.  P.  TnoiiPSON,  for  the 
appellees : 

A  party  will  not  be  permitted  to  question  a  transaction 
which  in  no  way  affects  his  interests.     Manufa>cturing  Co.  v. 
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Caily,  96  111.  430 ;   Wlllemin  v.  Dunn,  93  id.  511 ;  Robinson 
V.  Brown,  82  id.  281 ;  Greenman  v.  Harvey,  53  id.  390. 

The  tax  sale  was  fully  sustained.  The  act  of  1879,  (Rev. 
Stat.  sec.  224,)  enacts  that  tax  deeds  shall  be  prima  facie 
evidence, — first,  that  the  lands  were  subject  to  taxation,  and 
had  been  listed  and  assessed  properly ;  second,  that  the  taxes 
were  not  paid;  third,  that  the  lands  were  not  redeemed; 
fourth,  that  the  lands  were  properly  advertised ;  fifth,  that 
the  lands  were  sold  for  taxes,  as  stated;  sixth,  that  the 
grantee  was  the  purchaser,  or  his  assignee;  seventh,  that 
the  sale  was  conducted  in  the  manner  required  by  law,  and 
that  the  judgment  shall  estop  all  parties  from  raising  any 
objection  thereto,  or  to  a  tax  title  based  thereon,  which  ex- 
isted at  or  before  the  rendition  of  such  judgment,  and  could 
have  been  presented  as  a  defence,  etc. ;  and  the  judgment 
shall  be  conclusive  evidence  of  its  regularity  and  validity  in 
all  collateral  proceedings. 

Mr.  Justice  Scholpibld  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  for  partition,  prosecuted  by  Samuel 
E.  Henderson,  Owen  P.  Thompson  and  William  H.  Barnes, 
against  Hiram  E.  Henry,  Eobert  Ransom  and  Frona  Ann 
Ransom  and  others,  in  the  circuit  court  of  Brown  county. 
The  substantial  allegations  of  the  bill  are,  the  lands  of  which 
partition  is  sought  originally  belonged  to  Jesse  Orr,  who  died 
intestate  on  the  1st  of  January,  1876,  leaving  surviving  him 
a  widow  and  seven  children,  namely,  Sarah  E.  Masterson, 
John  Orr,  Lorano  Caroline  Orr,  Susan  Orr,  Elliott  Orr,  Julia 
Orr  and  Mary  Orr ;  that  John,  Elliott  and  Julia  subsequently 
conveyed  their  respective  interests  in  the  tract,  and  the  widow 
rdinquished  her  right  of  dower  in  the  interests  so  conveyed, 
to  Hiram  E.  Henry,  Robert  Ransom  and  Frona  Ann  Ransom, 
as  tenants  in  common ;  that  after  such  conveyance,  the  com- 
plainants, as  tenants  in  common,  purchased  and  became  the 
34—114  III. 
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owners  of  the  respective  interests  of  Sarah  E.  Masterson, 
Susan  Orr  and  Mary  Orr,  leaving  one-seventh  interest  owned 
by  Lorano  Caroline  Orr.  Proper  parties  are  made  defend- 
ants, and  brought  before  the  court.  Hiram  E.  Henry  and 
Eobert  and  Frona  Ann  Ransom  answered,  jointly  and  sever- 
ally, among  other  things  denying  that  they  are  seized  of  only 
the  parts  or  interests  in  the  premises  as  alleged  in  the  bill, 
and  also  denying  that  complainants,  or  either  of  them,  have 
or  has  any  right,  title,  interest  or  estate  in  the  premises. 
They  allege  that  Fi'ona  Ann  Ransom  acquired  and  owns  six- 
sevenths  of  the  premises,  and  that  some  person  other  than 
either  of  the  complainants  owns  the  other  seventh.  The  other 
defendants  failed  to  answer,  and  decree  was  rendered  against 
them  pro  confesso.  The  court,  on  final  hearing,  found  that 
the  complainants,  each,  was  the  owner  in  fee  of  an  undivided 
one-seventh,  and  that  the  defendant  Frona  Ann  Ransom  is 
entitled  to  an  undivided  four-sevenths  of  the  premises,  and 
commissioners  were  appointed  to  make  partition  accordingly. 
The  commissioners  reported,  at  a  subsequent  day,  that  the 
lands  were  insusceptible  of  partition,  and  thereupon  the  court 
decreed  that  they  be  sold,  and  that  the  proceeds  be  divided 
and  paid  over  in  accordance  with  the  several  interests  as 
previously  found,  etc. 

The  evidence  introduced  upon  the  hearing  proves  the  own- 
ership of  Jesse  Orr  in  his  lifetime,  his  death,  and  that  his 
surviving  children  and  only  heirs-at-law  were  as  alleged  in 
the  bill ;  that  Frona  Ann  Ransom  has  conveyances  of  the 
interests  of  Susan,  Mary  C,  Lorano  C.  and  Elliott,  and  that 
Sarah  Masterson  conveyed  by  deed  to  complainants.  Com- 
plainants claim  the  interests,  and  the  claim  was  sustained  by 
the  circuit  court,  of  John  and  Julia,  by  virtue  of  a  judgment 
and  sale  for  taxes,  and  a  deed  thereunder,  purporting  to  con- 
vey their  interests.  The  only  question  discussed  upon  the 
record  is,  whether  the  evidence  is  sufficient  to  justify  the  de- 
cree as  to  those  two  interests.    But  the  only  parties  adversely 
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aflfected  by  the  ruling, — ^namely,  John  and  Julia, — are  not 
before  us.  They  have  assigned  no  errors  upon  this  record, 
and  have  taken  no  steps  to  reverse  the  decree  below.  Frona 
Ann  Ransom,  who  alone  appeals,  makes  no  pretence,  by  her 
proofs,  of  ownership  of  their  interests.  Her  answer,  not  under 
oath,  was  but  a  pleading,  putting  in  issue  the  allegations  of 
the  petition.  {Jones  v.  Neely,  72  111.  449 ;  WiUia  v.  Hender- 
son, 4  Scam.  13.)  The  evidence  shows  that  she  entered  into 
possession  having  title  to  a  certain  undivided  interest,  and 
fails  to  show  a  disseizin  of  her  co-tenants,  or  any  attempt  to 
disseize  them ;  and  the  law,  therefore,  construes  her  posses- 
sion as  being  under  and  by  virtue  of  the  title  she  is  proven 
to  have  had,  and  in  maintenance  of  the  rights  o^all  the  ten- 
ants. (Freeman  on  Co-tenancy,  sec.  166;  Busch  v.  Huston, 
75  111.  344;  Ball  et  al  v.  Palmer,  81  id.  370.)  She  gets  her 
full  distributive  share  of  the  proceeds  of  the  sale  of  the  prop- 
erty under  the  decree,  and  whether  other  shares  to  which  she 
is  not  entitled  are  paid  over  to  the  right  parties  or  not,  can 
not  concern  her.  The  principle  is  of  familiar  application 
that  a  party  can  not  assign  for  error  that  which  does  not  pre- 
judice his  or  her  rights.  Greemnan  v.  Harvey,  53  111.  390 ; 
Robinson  v.  Brown,  82  id.  281 ;  Willemin  v.  Dunn,  93  id.  511 ; 
Manufacturing  Co.  v.  Cady,  96  id.  430. 

But  we  may  go  further,  and  sustain  the  decree  upon  the 
hypothesis  that  this  question  is  properly  before  us.  The 
judgment  was  for  the  taxes  due  for  the  year  1879.  A  record 
of  the  judgment,  and  sale  thereupder,  a  copy  of  the  affidavit 
made  for  the  purpose  of  obtaining  a  tax  deed,  and  a  tax  deed 
in  due  and  regular  form  of  law,  were  read  in  evidence,  with- 
out any  objection  being  interposed  against  the  competency 
or  sufficiency  of  the  evidence  at  the  time, — at  all  events,  the 
record  discloses  no  such  objection. 

Section  224  of  the  Revenue  law,  in  force  when  this  sale 
was  made,  (2  Starr  &  Curtiss,  2101,)  makes  tax  deeds,  like 
that  here  read  in  evidence,  prima  facie  evidence  in  all  con- 
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troversies  and  suits  in  relation  to  the  right  of  the  purchaser, 
his  heirs  or  assigns,  to  the  real  estate  thereby  conveyed,  of 
seven  distinct,  specified  facts,  among  which  are,  ''that  the  real 
estate  was  sold  for  taxes  or  special  assessments,  as  stated  in 
the  deed,"  and  "that  the  sale  was  conducted  in  the  manner 
required  by  law."  Very  clearly,  if  the  sale  was  not  conducted 
in  the  manner  required  by  section  194  of  the  same  chapter, 
which  prescribes  the  record  which  shall  authorize  the  sale, 
it  was  not  conducted  in  "the  manner  required  by  law;"  and, 
conversely,  if  it  was  conducted  in  the  manner  required  by 
law,  it  was  conducted  as  required  by  said  section  194,  and 
so  it  must  follow  that  the  tax  deed  itself  was  prima  facie  evi- 
dence that  the  sale  was  conducted  in  the  manner  required  by 
that  section. 

The  objection  now  urged  is,  that  the  evidence  introduced 
failed  to  show  compliance  with  said  section  194, — in  other 
words,  the  existence  of  a  precept  authorizing  the  sale.  The 
reading  of  the  deed  in  evidence,  alone,  by  the  petitioners, 
would  have  made  a  prima  facie  case  in  their  behalf,  and  the 
burden  would  then  have  been  on  the  defendants  to  have  dis- 
proved that  prima  facie  case.  They  were  under  no  obligation, 
in  the  first  instance,  to  have  introduced  any  other  evidence ; 
but,  having  unnecessarily  introduced  some  evidence  of  the 
proceedings  anterior  to  the  sale,  may  it  be  said  they  have 
waived  the  privia  facie  case  made  by  the  introduction  of  the 
deed  ?  We  think  not,  especially  as  no  objection  was  made, 
at  the  time,  to  the  sufficiency  of  this  evidence  or  the  admis- 
sibility in  evidence  of  the  tax  deed.  Had  the  objection  now 
urged  been  urged  at  the  time,  the  petitioners  might,  for  aught 
that  appears  in  this  record,  have  obtained  and  introduced 
the  evidence  claimed  to  be  wanting.  It  now  comes  too  late. 
(Daniels  v.  Burso,  40  111.  307 ;  Hyde  v.  Heath,  75  id.  381.) 
Bell  V.  Johnson,  111  HI.  374,  was  totally  unlike  the  present 
case.  There,  the  proceeding  was  to  set  aside  the  tax  deed  as 
a  nullity,  because  there  was  no  precept.     The  complainants 
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affirmatively  introduced  what  was  claimed  to  be  all  the  record 
evidence,  and  no  precept  was  included.  It  was  then  incum- 
bent on  the  defendant  to  introduce  other  proof  of  the  precept 
if  such  evidence  was  in  existence,  and  no  such  evidence  being 
introduced,  it  was  concluded  there  was  none.  The  prima  facie 
case  made  by  the  introduction  of  the  tax  deed  was  overcome. 
There  was  no  question  as  to  the  admissibility  of  evidence,  or 
■  of  waiver,  by  reason  of  failure  to  object  to  the  introduction 
of  evidence. 

We  have  made  some  changes  in  the  argument  in  this 
opinion,  but  none  in  the  rulings,  since  considering  the  able 
petition  for  rehearing  filed  herein.  We  perceive  no  reason 
to  change  from  our  former  conclusion,  and  the  decree  is  there- 
fore affirmed,  and  the  petition  for  rehearing  denied. 

Deci'ee  affirmed. 


The  National  Benefit  Association  -!?l?^I 

V. 

Louisa  Jackson. 

Filed  at  Springfield  September  23, 1885. 

1.  Insurance— traircr  of  cash  payment  of  premium  and  dues  by  taking 
an  order — notice.  An  insurance  company  has  the  right  to  waive  a  cash  pay- 
ment of  the  premium  and  dues  required  in  the  policy,  and  accept  in  lieu 
thereof  an  order  for  the  same,  given  hy  the  assured  on  a  third  person;  and 
"when  it  does  so,  and  gives  a  receipt  for  the  amount,  it  can  not  defeat  a  re- 
covei-y  upon  the  policy,  and  insist  upon  a  forfeiture  as  for  non-payment  of 
the  premium  and  dues,  without  having  given  the  assured  notice  of  the  non- 
payment of  the  order.  Such  a  case  differs  from  one  where  the  assured  gives  , 
his  j)romis8ory  note  for  the  premium,  which  he  fails  to  pay  when  due,  and  in 
which  the  policy  provides  for  a  forfeiture  for  non-payment  of  the  note. 

2.  Same— acciJcni  insurance— death  from  accident  while  engaged  in 
ihe  discharge  of  duty— voluntary  exposure.  Where  a  party  insured  against 
injuries  effected  through  external,  violent  and  accidental  means,  receives  an 
injury  while  in  the  discharge  of  his  regular  duties  as  yard-switchman  or 
brakeman  of  a  railway  company,  from  which  he  dies,  a  recovery  can  not  be 
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defeated  on  the  ^TOtmd  of  voluntary  exposure  to  danger,  when  the  accident 
is  one  contemplated  by  the  parties  to  the  insurance. 

3.  Akendment— CM  to  capacity  in  which  plaintijBT  sues.  The  widow  of 
a  person  insured  against  accidents,  improperly  brought  suit  upon  the  policy 
or  certificate  in  her  name,  as  administratrix,  the  policy  being  made  payable 
to  her.  Before  the  trial  she  amended  her  declaration,  by  leave  of  court,  by 
striking  out  the  word  "administratrix,"  after  her  name.  Thereupon  the  de- 
fendant moved  to  strike  the  declaration  from  the  files,  because  of  a  variance 
from  the  summons,  and  the  court  then  allowed  an  amendment  of  the  writ  and 
all  other  papers,  so  that  they  might  correspond:  Held,  that  the  amendments 
allowed  were  fully  authorized  by  section  2i  of  the  Practice  act 

• 
Appeal  from  the  Appellate  Court  for  the  Third  District  ;— 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cham- 
paign county ;  the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  James  Buchanan,  and  Messrs.  Gere  &  Beabdsley,  for 
the  appellant : 

The  court  erred  in  allowing  motions  of  plaintiff  to  strike 
out  of  the  declaration  and-  writ  the  word  "administratrix," 
etc.,  and  in  overruling  defendant's  motion  -to  strike  the  decla- 
ration from  the  files.  Section  24  of  the  Practice  act  does  not 
authorize  such  a  radical  change  in  the  parties  to  a  suit.  This 
court  has  held  that  the  statute  does  not  allow  the  substitution 
of  one  plaintiff  for  another. 

The  order  for  $5.20,  the  "binding  receipt,"  and  the  certifi- 
cate of  membership,  were  concurrent,  mutual  contracts,  and 
the  failure  to  pay  the  order  according  to  its  terms  forfeited 
all  rights  of  the  assured. 

If  a  policy  of  insurance  by  its  terms  is  forfeitable  for  non- 
payment of  premium,  or  any  note  given  therefor,  when  due, 
a  failure  to  pay  such  note  at  maturity,  or  any  part  thereof, 
works  a  forfeiture,  and  no  notice  of  non-payment  is  required. 
May  on  Insurance,  sec.  341 ;  Pitt  v.  Insurance  Co.  100  Mass. 
500 ;  Caton  v.  Insurance  Co.  33  N.  J.  487 ;  Baker  v.  Insur- 
ance Co.  43  N.  Y.  283 ;  Oorton  v.  Insurance  Co.  39  Wis.  121 ; 
JaUffe  V.  Insurance  Co.  39  id.  Ill ;  Wall  v.  Insurance  Co.  36 
N.  Y.  167;  Hammond  v.  Insurance  Co.  10  Gray,  306;  Patch 


National  Benefit  Ass'n  v.  Jackson.  535 

Brief  for  the  Appellee. 

V.  hisurance  Co,  44  Vt.  481 ;  JVUlioiiis  v.  Insurance  Co.  19 
Mich.  491 ;  Watrovs  v.  Insurance  Co.  35  Iowa,  582 ;  Insur- 
ance Co.  V.  McMillen,  24  Ohio  St.  67 ;  Ferehee  v.  Insurance 
Co,  68  N.  C.  11 ;  Insurance  Co.  v.  Reese,  8  Ga.  584 ;  Tarleton 
y.  Stainforth,  5  T.  E.  695;   Want  v.  Blunt,  12  East,  183. 

The  circumstances  which  occasioned  Jackson's  death  were 
not  such  as  would  render  the  association  liable  had  Jackson 
been  a  member.  The  certificate  contains  this  clause:  "No 
claim  shall  be  made  under  this  certificate  when  death  hap- 
pens in  consequence  of  any  voluntary  exposure  to  unnecessary 
danger."     Tuttle  v.  Insurance  Co.  134  Mass.  175. 

Mr.  J.  L.  Eay,  for  the  appellee : 

The  court  was  right  in  permitting  the  amendment  to  be 
made  by  dropping  the  word  "administratrix,"  etc.,  and  pro- 
ceeding in  the  name  of  Louisa  Jackson,  Insurance  Co.  v. 
Mueller,  77  111.  22. 

The  recital  of  the  policy  that  the  admission  fee  and  two 
advance  assessments  had  been  paid,  can  not  be  contradicted. 
The  association  is  estopped  from  proving  such  fact.  Insur- 
ance Co.  V.  Mueller,  77  111.  22. 

They  can  not  cancel  a  policy  for  non-payment  of  order,  or 
any  other  thing,  when  the  same  moneys  are,  by  the  policy  or 
certificate  of  membership,  acknowledged  to  have  been  paid, 
on  grounds  of  public  policy.  Insurance  Co.  v.  Anderson,  77 
HI.  384. 

This  association  took  orders  on  the  railroad  company  pay- 
master in  payment  for  this  insurance,  and  they  must,  look 
alone  to  the  railroad  company  for  payment,  {Insurance  Co.  v. 
Mueller,  77  111.  22,)  and  it  makes  no  difference  whether  the 
order  was  paid  or  not. 

Jackson  was  killed  while  following  his  regular  business  in 
the  line  of  his  duty.  But  even  if  he  were  not,  it  would  make 
no  difference  under  this  policy.  Insurance  Co.  v.  Fenncll,  49 
111.  180;  32  id.  223;  Insurance  Co.  v.  Wolfe,  37  id.  354. 
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Mr.  Justice  Craio  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  in  the  name  of  Louisa  Jack- 
son, administratrix  of  the  estate  of  Joseph  Jackson,  deceased, 
against  the  National  Benefit  Association,  on  a  policy  of  in- 
surance issued  by  the  association,  under  which  Jackson  was 
insured  against  injuries  from  accident. 

Before  the  trial  of  the  cause  the  court  allowed  the  plaintiff 
to  amend  her  declaration  by  striking  out  the  word  "admin- 
istratrix." After  the  amendment  the  defendant  entered  a 
motion  to  strike  from  the  files  the  declaration,  because  of  a 
variance  between  it  and  the  summons.  At  the  same  time  the 
plaintiff  asked  leave  to  amend  the  writ,  and  all  other  papers 
in  the  case,  in  order  that  they  might  correspond.  This  motion 
the  court  allowed,  and  overruled  defendant's  motion.  The 
amendments  allowed  by  the  court  were  fully  authorized  by 
section  24  of  the  act  in  relation  to  Practice.  Bev.  Stat.  1874, 
page  778. 

It  is  claimed  that  the  admission  fee  of  $8,  and  two  assess- 
ments, of  $1.60  each,  were  not  paid,  and  in  consequence  of 
the  non-payment  the  policy  became  void.  The  application, 
which  was  signed  by  Jackson,  contained  the  agreement  that 
he  should  pay,  on  becoming  a  member  of  the  association,  an 
admission  fee  of  $8,  and  two  assessments,  of  $1.60  each, — 
total,  $11.20.  The  certificate  or  policy  issued  to  Jackson, 
contained,  among  other  things,  the  following : 

"The  National  Benefit  Association,  in  consideration  of  rep- 
resentations, agreements  and  warrantees,  and  of  the  admis- 
sion fee  of  $8,  and  $3.20,  being  for  two  advance  assessments 
paid,  the  receipt  whereof  is  hereby  acknowledged,  and  the 
agreement  to  pay  $4  annual  dues  before  twelve  o'clock  on 
the  first  day  of  January  of  each  year,  and  the  further  sum 
of  $1.60  for  each  benefit  assessment  in  manner  required 
by  the  board,  does  issue  this  certificate  to  Joseph  Jackson. 
The  sum  to  be  paid  is  not  to  exceed  $1000,  and  to  be  paid 
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to  Mrs.  L.  S.  Jackson,  or  his  legal  representatives,  within 
ninety  days  after  satisfactory  proofs  that  said  member  has 
sustained,  during  the  continuapce  of  membership,  bodily  in- 
juries effected  through  external,  violent  and  accidental  means. 
*  *  *  The  member  agrees  to  pay  the  dues  above  specified. 
All  payments  to  be  made  at  the  home  office  of  said  associa- 
tion. No  delivery  of  this  certificate  shall  be  of  any  validity 
whatever,  unless  the  holder  of  the  same  shall  have  previously 
paid  the  first  payment,  as  specified  in  his  application,  or  shall 
pay,  or  secure  the  payment  thereof,  at  the  time  of  such  de- 
livery. The  holder  agrees  and  accepts  the  same  upon  express 
condition  that  if  either  dues  or  assessments  are  not  paid  to 
the  association  within  the  time  limited,  then  this  certificate 
shall  become  null  and  void,  and  of  no  effect. " 

The  sum  of  $11.20  required  to  be  paid  to  make  the  policy 
valid  between  the  parties,  was  not  paid  in  money  at  the  time 
the  policy  was  issued  and  delivered ;  but  Jackson,  who  was 
then  an  employe  of  the  Indiana,  Bloomington  and  Western 
Bailroad  Company,  gave  to  the  association,  in  payment  of  the 
amount,  two  orders  on  the  paymaster  of  the  railroad  com- 
pany,— one  for  $6,  and  the  other  for  $5.20.  The  first  was 
payable  out  of  his  March  time,  and  was  duly  paid  when  due. 
The  second  was  dated  March  21,  1882,  and  read  substan- 
tially as  follows : 

•To  J.  F.  Allen,  Paymaster,  J.,  B.  and  W.  Rij.  Co.: 

"Please  pay  the  National  Benefit  Association  *  *  *  $5.20 
out  of  my  wages  for  the  month  of  April,  1882. 

Joseph  Jackson." 

This  order  was  presented  to  the  paymaster,  but  was  subse- 
quently returned  by  him,  with  the  statement  that  Jackson  had 
"no  time, " — ^which  was  a  mistake  of  the  paymaster.  Under 
these  facts  it  is  insisted  that  the  association  was  not  liable 
on  the  certificate  of  membership,  or  policy,  which  had  been 
delivered  to  the  insured. 
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We  have  given  this  matter  a  careful  consideration,  and  we 
are  nbt  able  to  concur  in  the  view  of  appellant's  counsel. 
The  association  had  the  right,  if  it  saw  proper,  to  waive  a 
cash  payment,  and  accept,  in  lieu  of  caah,  the  orders  on  the 
railroad  company,  and  if  these  orders  were  taken  as  cash, 
then,  although  the  association  failed  to  collect  one  of  them, 
that  fact  can  not  be  held  to  defeat  the  policy.  In  the  appli- 
cation which  was  prepared  by  the  company  and  executed 
by  Jackson,  will  be  found  the  following  statement :  "If  the 
number  of  a  binding  receipt  is  inserted,  it  becomes  conclu- 
sive evidence  that  the  above  amount  has  been  paid."  The 
''above  amount"  named  is  the  $11.20.  The  binding  receipt 
which  acknowledged  the  payment  of  $11.20,  was  executed  by 
the  association.  No.  5364  was  inserted  therein,  and  dehv- 
ered  to  Jackson.  This  receipt  never  would  have  been  given 
unless  the  association  treated  and  accepted  the  orders  as  cash. 
Indeed,  all  the  facts  bearing  upon  the  question  point  to  the 
fact  that  the  orders  were  accepted  as  cash,  and  the  associa- 
tion having  accepted  them  as  cash,  it  must  be  bound  by  that 
act.  At  all  events,  the  association  having  accepted  the  orders 
as  cash,  when  one  of  the  orders  was  returned  to  it  by  the 
railroad  company  not  paid,  good  faith  required  that  Jackson 
should  be  notified  of  the  non-payment  of  the  order,  and  the 
association  could  not,  on  any  principle  of  fair  dealing,  claim  a 
forfeiture  of  the  policy  for  non-payment  without  giving  Jack- 
son notice,  which  was  never  done.  There  is  no  similarity 
between  this  case  and  a  case  where  a  promissory  note  has 
been  given  for  a  premium  due  at  a  future  day,  and  the  policy 
provides  that  it  may  be  forfeited  for  the  non-payment  of  the 
note  when  due,  and  the  authorities  cited  which  sustain  a 
forfeiture  in  such  a  case  have  no  application  to  the  facts  of 
this  case. 

It  is  also  insisted  that  Jackson's  death  was  occasioned 
by  voluntary  exposure  to  unnecessary  danger,  and  hence  the 
company  is  not  liable.     From  the  evidence  it  is  plain  that 
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Jackson  was  killed  while  in  the  discharge  of  his  regular  duty 
as  yard-switchman  or  yard-brakeman,  while  handling  broken 
cars,  and  his  death  arose,  not  from  voluntary  exposure,  but 
from  an  accident,  for  which  the  contracting  parties  intended 
the  association  should  be  liable. 

The  decision  of  the  Appellate  Court  will  be  a£Srmed. 

Judgment  qfirined. 


The  People  ex  rel.  Eureka  G.  Storey 

V. 

Joshua  G.  Eniceerboceer,  Probate  Judge. 

Filed  at  Springfield  September  23, 1885. 

1.  Pbobate  of  will— mthin' what  tirne — the  aiaiute  construed  as  to 
probate  "vnthout  delay,"  The  statute  requiring  the  court  to  receive  the 
probate  of  wiUs  "without  delay,"  is  not  to  be  construed  so  literally  as  to  make 
it  the  duty  of  the  court  to  proceed  immediately  in  the  probata  of  a  will  when 
presented.  Its  meaning  is  no  more  than  that  the  court  shall  proceed  without 
unreasonable  delay. 

2.  Same — discretion  of  court  ae  to  time  of  hearing  proof  of  vill.  The 
probate  court  is  invested  with  a  reasonable  discretion  as  to  advancing  or 
postponing  cases,  and  may  properly,  in  the  exercise  of  such  discretion,  dur- 
ing the  pendency  of  an  appeal  from  its  order  refusing  the  probate  of  a  paper 
purporting  to  be  a  last  wiU,  stay  and  postpone  the  hearing  of  an  application 
to  probate  another  paper  of  a  prior  date  claimed  as  the  will  of  the  same  per- 
son; and  the  exercise  of  such  discretion,  when  not  abused,  will  not  be  inter- 
fered with  by  mandamua.  In  such  case  the  good  faith  of  the  party  appealing 
from  the  order  refusing  probate  is  not  a  matter  of  inquiry. 

3.  Sake — probate  of  uHll  as  a  judicial  act.  Under  the  present  legisla- 
tion, the  probate  court  exercises  a  judicial,  and  not  a  mere  ministerial,  power, 
in  the  probating  of  a  will,  or  in  granting  a  motion  for  a  postponement  of  the 
hearing  of  an  application  to  admit  a  will  to  probate. 

4.  Mandamus — as  to  matters  involving  discretion — of  tims  of  receiving 
probate  of  a  wilh  Where  the  exercise  of  a  discretion  is  involved,  a  writ  of 
mandamus  will  not  be  allowed  against  an  inferior  court  or  tribunal.  So  the 
discretion  of  the  county  or  probate  court  as  to  the  time  it  will  receive  probate 
of  a  will,  or  which  of  two  papers  purporting  to  be  the  wills  of  the  same  per- 
son, shall  be  passed  upon  first,  will  not  be  interfered  with  by  this  writ. 


t08a  M34 


5-40  The  People  ex  rel.  v.  Knickerbocker. 

Statement  of  the  case. 

This  was  a  petifcion  in  this  court  for  a  writ  of  mandamm^ 
against  the  judge  of  the  probate  court  of  Cook  county. 

This  is  a  petition  for  a  mandamus,  to  the  judge  of  the  pro- 
bate court  of  Cook  county.  An  answer  has  been  filed  to  the 
petition,  to  which  the  relatrix  has  interposed  a  demurrer. 
The  facts  appearing  are,  in  brief,  that  the  relatrix  is  the  widow 
of  Wilbur  P  Storey,  deceased,  late  of  the  city  of  Chicago,  who 
died  on  October  27,  1884,  without  issue,  leaving  Anson  L. 
Storey,  his  brother,  Mary  E.  Parrand,  his  sister,  Mary  E. 
Anderson  and  Edward  P.  Chapin,  his  niece  and  nephew,  re- 
spectively, children  of  a  deceased  sister,  his  only  next  of  kin. 
As  is  stated  in  the  petition,  he  left  a  large  estate,  consisting 
of  real  estate  in  Cook  county,  improved,  unimproved  and  in 
process  of  improvement,  of  the  value  of  about  $490,000,  and 
the  newspaper  establishment  from  which  is  published  the 
"Chicago  Times,"  valued  at  $1,000,000,  besides  other  per- 
sonal property  of  small  value,  there  being  upon  the  real  estate 
mortgages  to  the  amount  of  $228,000,  and  debts  of  the  estate 
in  addition,  amounting  to  $100,000. 

The  deceased  left  two  writings,  each  of  which  purports  to 
be  his  last  will  and  testament.  One  bears  date  February  1, 
1881,  the  other  August  16,  1879.  The  former  will  was  de- 
posited in  the  probate  court  of  Cook  county  on  November  5, 
1884.  By  this  will  of  1881,  the  relatrix  is  appointed  sole 
executrix,  without  bonds,  and  as  such  is  given  authority  to 
manage  such  estate,  and  to  continue  the  publication  of  the 
"Chicago  Times"  until  she  shall  find  it  practicable  to  make 
an  advantageous  sale  thereof.  The  will  further  directs  that 
the  relatrix  should,  during  her  natural  life  or  until  her  re- 
marriage, have  the  use  or  interest  of  all  the  estate,  or  so 
much  thereof  as  in  her  judgment  she  should  need  for  her 
support  and  maintenance.  When,  however,  the  annual  in- 
come of  the  estate  shall  be  $12,000  or  more,  she  is  directed 
to  pay  to  both  said  Mary  E.  Parrand  and  Anson  L.  Storey, 
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during  his  or  her  natural  life,  the  sum  of  $1000  per  annum. 
The  will  further  directs  that  the  income  of  the  estate  in  ex- 
cess of  the  amount  so  used  by  her  for  her  support  and  main- 
tenance, and  to  pay  the  above  legacies,  should  be  added  to 
the  corptis  of  the  estate,  which  should,  upon  the  relatrix's 
death  or  remarriage,  descend  to  Mr.  Storey's  legal  heirs.  The 
relatrix  is  also  empowered,  as  executrix,  to  sell  or  mortgage 
any  part  of  the  estate  to  pay  debts,  and  is  directed  as  soon 
as  practicable  to  convert  all  the  estate  into  interest- bearing 
securities.  The  will  of  August  16,  1879,  was  deposited  in  the 
probate  court  on  November  11,  1884.  This  will  also  consti- 
tutes the  relatrix  the  sole  executrix,  without  bonds,  and  in  its 
other  provisions  is  substantially  like  the  will  of  February  1, 
1881,  except  that  it  does  not,  like  the  will  of  1881,  provide 
that  the  interest  of  relatrix  shall  cease  upon  her  remarriage. 

On  November  5,  1884,  and  at  the  same  time  that  the  will 
of  1881  was  deposited  in  the  probate  court,  Anson  L.  Storey 
presented  a  petition,  alleging  that  Wilbur  F.  Storey  died  in- 
testate, and  asking  that  letters  of  administration  be  issued  to 
Austin  L.  Patterson.  With  the  petition  was  presented  a  paper, 
signed  by  all  the  heirs-at-law,  relinquishing  all  rights  and 
preferences  which  either  of  them  might  have  to  administer, 
and  requesting  the  appointment  of  Patterson.  The  petition 
for  letters  of  administration  was  opposed  by  the  relatrix,  and 
she,  on  November  14,  1884,  presented  a  petition  asking  the 
probate  of  the  writing  dated  February  1,  1881.  The  court 
heard  the  testimony  of  the  subscribing  witnesses,  and  refused 
to  admit  the  writing  to  probate  as  a  will,  for  the  reason  that 
the  testimony  of  the  subscribing  witnesses  showed  that  Wil- 
bur F.  Storey  was  not  of  sound  mind  and  memory  at  the 
time  he  signed  the  writing.  From  the  judgment  of  the  court 
the  relatrix  on  the  same  day  prayed  an  appeal,  which  was 
granted  upon  her  filing  an  appeal  bond  within  twenty  days. 

On  December  2,  1884,  Mary  E.  Farrand,  the  sister,  prayed 
an  appeal  from  the  judgment,  which  was  allowed  on  her  filing 
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an  appeal  bond.  On  the  same  day,  the  relatrix  filed  her  appeal 
bond,  and  Mrs.  Farrand  hers,  both  of  which  were  approved. 
Subsequently  each  of  the  appellants  procured  a  transcript  of 
the  record,  and  filed  the  same  in  the  circuit  court. 

On  December  22, 1884,  the  relatrix  presented  a  petition  to 
the  probate  court  asking  the  probate  of  the  writing  bearing 
date  August  16,  1879.  An  answer  thereto,  by  Mrs.  Farraod, 
was  filed,  which  was  verified  by  oath.  No  proof  was  received 
of  the  allegations  of  either  petition  or  answer.  There  are 
some  allegations  in  the  petition  as  to  the  want  of  good  faith 
of  Mrs.  Farrand  in  prosecuting  her  appeal,  which  are  denied 
by  her  in  the  answer.  Mrs.  Farrand  moved  the  court  that 
the  proceeding,  and  reception  of  proof,  be  postponed  until 
the  disposition  of  her  appeal,  or  until  the  further  order  of  the 
court.  After  the  hearing  of  counsel  the  court  made  the  fol- 
lowing order : 

"It  is  ordered  that  the  prayer  of  the  petition  be  refused  at 
the  present  time,  and  that  the  taking  of  the  testimony  of  the 
subscribing  witnesses  be  postponed  until  the  further  order  of 
this  court,  for  the  reason  that  the  appeal  of  Mary  E.  Farrand 
from  the  order  of  this  court,  entered  on  the  14th  day  of  No- 
vember, 1884,  refusing  the  probate  of  the  writing  of  February 
1,  1881,  purporting  to  be  the  last  will  of  Wilbur  F.  Storey, 
deceased,  is  still  pending  and  undetermined  in  the  circuit 
court  of  Cook  county. " 

The  prayer  of  the  present  petition  is  for  a  command  to  the 
judge  to  proceed  and  make  a  final  order  upon  the  probating 
of  the  will  bearing  date  August  16,  1879. 

Messrs.  Swett,  Haskell  &  Grosscup,  for  the  petitioner: 
When  the  will  of  August  16,  1879,  was  presented  to  the 
probate  court,  and  an  offer  made  to  prove  the  same  as  re- 
quired by  law,  it  became  the  duty  of  that  court  to  receive 
probate  thereof  without  delay.  Rev.  Stat.  1874,  chap.  148, 
sees.  2,  7. 
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That  court  has  no  power  to  name  conditions  other  than 
those  found  in  the  statute.     Doran  v.  Mullen,  78  111.  342. 

Under  the  English  chancery  practice  an  appeal  did  not  stay 
the  execution  of  the  decree  appealed  from,  unless  made  so  by 
a  special  order.     DanielFs  Ch.  Pr.  1467. 

Where  the  statute  provides  that  an  appeal  shall  supersede 
the  decree,  the  decree  remains  intact,  and  its  execution  only 
is  stayed  until  the  appeal  is  heard.  Curtis  v.  Root,  28  111. 
367. 

The  stay  is  limited  to  the  execution  of  the  order  appealed 
from.  The  order  appealed  from  makes  no  reference  to  the 
prior  will,  and  can  not  operate  to  stay  proceedings  to  probate 
it.     Thompson  v.  Tracy,  60  N.  T.  31. 

Mandamus  is  the  appropriate  remedy  to  compel  the  probate 
judge  to  take  action  upon  the  will  presented,  and  either  to 
allow  or  disallow  the  same  without  delay.  High  on  Ex.  Legal 
Bern.  sec.  152. 

To  proceed  to  trial  is  an  executive  duty,  and  may  be  enforced. 
CosteUo  V.  St.  Louis  Circuit  Court,  28  Mo.  259 ;  Brem  v.  Ar- 
kansas  County  Court,  9  Ark.  240 ;  Ex  parte  Cox,  10  Mo.  742 ; 
Ex  parte  Bradstreet,  7  Pet.  634. 

Where  a  cause  is  continued  without  a  proper  showing, 
mandamus  lies  to  compel  the  court  to  proceed  with  the  trial. 
Dixon  V.  Field,  10  Ark.  243 ;  People  v.  Pearson,  1  Scam.  458 ; 
People  V.  Jameson,  40  111.  93. 

Mandamus  lies  to  compel  all  inferior  tribunals  to  perform 
any  duty  enjoined  on  them  by  law,  not  involving  judicial  dis- 
cretion. Commonwealth  v.  Hampden,  2  Pick.  414;  Spring- 
field V.  Hampden,  4  id.  68 ;  Johnson  v.  Randall,  7  Mass.  340 ; 
Strong  v.  Petitioner,  20  Pick.  484 ;  Carpenter  v.  Bristol,  21 
id.  258 ;  Nelson  v.  Justices,  1  Coldw.  207. 

Admitting  a  will  to  probate  is  a  ministerial  act.  Eev.  Stat. 
chap.  148,  sees.  3,  7;  Manus  v.  Givens,  7  Leigh,  689;  Date- 
son  V.  Thurston,  2  Hen.  &  Munf.  132;  Delaney  v.  Goddin,  12 
Gratt.  266 ;  Mauer  v.  McCaU,  5  Ga.  522 ;  Williams  v.  Saund- 


544  The  People  ex  rel.  v.  Knickerbocker. 

Brief  for  the  Petitioner. 

ers,  5  Coldw.  60 ;    Moses  on  Mandamus,  50 ;   City  of  Galena 
V.  Amy,  5  Wall.  708;  Ferguson  v.  Hunter,  2  Gilm.  657. 

Messrs.  Trumbull,  Washburne  &  Bobbins,  and  Messrs. 
Dexter,  Herrick  &  Allen,  also  for  the  petitioner : 

Where  the  probate  court  declines  to  proceed  in  the  probate 
of  a  will,  having  no  justifiable  excuse  therefor,  mandamus  lies 
to  compel  the  court  to  act.  3  Eedfield  on  Wills,  *54: ;  Rex 
V.  Raines,  1  Ld.  Baym.  361 ;  Justice  v.  Jones,  1  Bam.  E.  B. 
280. 

The  appeal  of  Mrs.  Farrand  from  the  order  refusing  pro- 
bate of  the  will  of  1881,  is  prosecuted  in  bad  faith,  and  there- 
fore should  be  no  obstacle  to  the  probate  of.  the  prior  will. 

The  subsequent  probate  of  the  will  of  1881  on  the  appeal, 
would  authorize  the  court  in  revoking  the  probate  of  the  prior 
will ;  but  acts  done  before  such  revocation  would  be  sustained. 
Morgan  v.  Dodge,  44  N.  H.  258 ;  Goods  of  Harris,  18  W.  B. 
901 ;  Bowen  v.  Johnson,  5  B.  I.  118 ;  Wafers  v.  Stickney,  13 
Allen,  1 ;  Campbell  v.  Logan,  2  Bradf .  92 ;  Schultz  v.  SchuUz, 
10  Gratt.  358 ;  PaUon's  appeal,  31  Pa.  St.  465 ;  3  Bedfield 
on  Wills,  *64 ;  Bev.  Stat.  chap.  3,  sec.  29. 

Acts  done  under  a  will  before  its  revocation,  are  valid. 
3  Bedfield  on  Wills,  ^120;  AlUn  y.  Dundas,  3  T.  B.  125; 
Appeal  of  Peebles,  15  S.  &  B.  40 ;  Bigelow  v.  Bigelow,  4  Ohio, 
147 ;  Ragland  v.  Green,  14  S.  &  M.  195 ;  Woods  v.  NeUon,  9 
B.  Mon.  601 ;  Jones  v.  Jones,  14  id.  379 ;  Price  v.  NeslM, 
1  Hill,  (S.  C.)  445 ;  Waters  v.  Stickney,  12  Allen,  1 ;  KeUergi 
V.  Fvlsom,  8  N.  H.  98. 

Mandamus  will  not  direct  a  court  having  judicial  discretion, 
how  to  act,  but  will  direct  it  to  hear  and  finally  dispose  of 
the  case.  People  v.  Dental  Examiners,  110  111.  185;  People 
V.  McCormick,  106  id.  188;  Rhodes  v.  Craig,  21  Cal.  421; 
People  V.  Scates,  3  Scam.  351 ;  People  v.  Pearson,  1  id.  461; 
Avery  v.  Superior  Court,  57  Cal.  249 ;  Williams  V.  Saunders, 
6  Cold.  82 ;  Dunphey  v.  Belden,  67  Cal.  468. 
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Mr.  W.  C.  GouDT,  for  the  respondent : 

Under  the  present  laws,  and  since  the  act  of  1849,  the 
probate  of  a  will  is  a  judicial  act.  But  were  it  not,  the  de- 
cision of  the  court  on  a  motion  to  continue  or  postpone  is 
clearly  judicial.  High  on  Ex.  Legal  Rem.  sec.  168;  People 
V.  Superior  Court,  19  Wend.  701. 

This  court  has  repeatedly  held  that  where  the  exercise  of  a 
discretion  is  involved,  a  writ  of  mandamus  will  not  be  allowed. 
People  V.  Williams,  55  111.  178 ;  Village  Council  v.  People,  78 
id.  382 ;  County  of  St.  Clair  v.  People,  85  id.  396 ;  Hildreth 
V.  Heath,  1  Bradw.  82;  People  v.  Pearson,  2  Scam.  189. 

The  writ  will  not  be  allowed  for  the^  purpose  of  correcting 
errors  of  the  lower  court.  It  has  been  refused  where  it  was 
sought  to  compel  the  inferior  court  to  admit  certain  evidence. 
It  wiU  not  be  allowed  to  correct  or  revise  questions  of  plead- 
ing, nor  where  the  court  below  has  acted  in  a  judicial  capacity. 
High  on  Ex.  Legal  Bern.  sees.  192,  257. 
.  The  writ  of  mandamus  is  never  issued  in  doubtful  cases  of 
any  kind.  People  v.  Village  of  Crotty,  93  111.  180;  Railroad 
Co.  V.  County  Clerk,  74  id.  27 ;  People  v.  Klokke,  92  id.  130 ; 
People  V.  Davis,  93  id.  133. 

The  probate  court  properly  declined  to  receive  proof  as  to 
the  writing  dated  August  16,  1879,  until  the  question  as  to 
the  proof  of  the  writing  dated  February  1,  1881,  should  be 
decided.  The  prior  contest  is  a  good  reason  for  postponing 
action.  High  on  Ex.  Legal  Rem.  sec.  260 ;  Steward  v.  Eddy, 
7  Mod.  143 ;  Raine's  case,  5  id.  374 ;  Lovegrove  v.  Bethel,  1 
Black.  668 ;  State  v.  Mitchell,  6  S.  C.  703. 

Mr.  John  P.  Altgeld,  for  Mary  E.  Farrand: 

A  Tnandamus  will  not  lie  against  a  judge  of  an  inferior  court 
to  control  his  judgment,  or  to  direct  a  decision  either  way. 
It  will  not  be  issued  where  the  question  decided  is  one  within 
the  discretion  of  the  court. 

35— lU  III. 
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The  probate  court  has  not  refused  to  act  in  the  matter, 
but,  on  the  contrary,  has  acted  by  determining  to  grant  a 
motion  for  a  postponement  of  the  hearing  until  further  or- 
dered. The  application  for  the  postponement  was  a  matter 
addressed  to  the  sound  discretion  of  the  court. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

Stress  is  laid  upon  the  language  of  the  act  in  regard  to 
wills,  in  section  2,  chapter  148,  of  the  Revised  Statutes  of 
1874,  that  when  any  will  shall  be  exhibited  for  probate,  it 
shall  be  the  duty  of  the  court  to  receive  probate  of  the  same 
without  delay,  as  being  peremptory  on  the  court  to  proceed  at 
once  in  receiving  probate  of  a  will  which  is  offered  for  that 
purpose.  No  doubt  it  is  the  policy  of  the  act  that  there  should 
be  made  settlement  of  the  estates  of  deceased  persons  at  as- 
early  a  day  as  practicable.  But  the  language  referred  to  is 
not  to  be  taken  in  the  sense  so  literal  that  the  court,  on  pre- 
sentation of  a  will  for  probate,  must  immediately  proceed  in 
the  probate  thereof.  The  meaning  is  no  more  than  that  the 
court  shall  proceed  without  unreasonable  delay.  The  courts 
are  vested  with  more  or  less  discretion  as  to  the  order  of  busi- 
ness before  them,  and  as  to  advancing  or  postponing  causes. 
This  is  recognized  in  the  provision  of  our  Practice  act  for 
the  keeping  of  a  docket  of  all  the  causes  pending,  and  that 
the  causes  shall  be  tried  or  otherwise  disposed  in  the  order 
they  are  placed  on  the  docket,  unless  the  court,  for  good  and 
sufficient  cause,  shall  otherwise  direct.  And  it  must  be  the 
rule  that  ordinarily  there  will  not  be  interference  by  Tn<indamm 
to  direct  when  another  court  shall  proceed  with  the  hearing 
of  any  particular  cause. 

In  the  present  case  there  were  two  writings,  of  different 
dates,  before  the  probate  court  at  'the  same  time,  each  pur- 
porting to  be  the  last  will  and  testament  of  Wilbur  F.  Storey, 
the  one  last  in  date  revoking  all  former  wills.  Which  one 
should  the  court  proceed  to  receive  probate  of  first  ?    Suppose 
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the  relatrix  had  insisted  that  the  one  iSrst  in  date, — ^that  of 
August  16,  1879, — should  be  first  acted  upon.  There  would 
be  a  case  for  the  exercise  of  discretion.  And  in  proceeding 
first  to  receive  probate  of  the  last  writing,  and  postponing 
until  afterward  the  probating  of  the  first  writing,  must  be 
admitted  would  be  a  most  fit  exercise  of  discretion.  Had  the 
refusal  of  probate  of  the  last  will  remained  the  final  order  of 
the  probate  court,  then  the  probating  of  the  first  would  have 
been  proceeded  with  without  hindrance.  But  such  refusal  of 
probate  did  not  remain  a  final  order,  but  it  was  appealed 
from,  and  the  matter  of  probating  the  last  will  was  still  pend- 
ing and  undetermined.  But,  notwithstanding  that,  the  pro- 
bate court  might  have  the  power  to  go  on  now  and  receive 
probate  of  the  first  will.  Yet  is  there  not  a  fair  question  as 
to  the  propriety  of  so  doing  ?  It  may  be  thought  that  •  the 
same  reason  of  fitness  which  dictated  the  course  of  first  re- 
ceiving probate  of  the  last  will  and  postponing  thereto  the 
probate  of  the  first  will,  still  operates  to  continue  such  post- 
ponement until  there  be  had  a  determination  of  the  contro- 
versy pending  whether  the  paper  last  in  date  be  a  will  or  not* 
If  that  shall  be  found  to  be  the  will  of  the  decedent,  then 
the  first  will  is  annulled,  and  the  probating  thereof  would  be 
nugatory.  The  motion  to  postpone  the  hearing  as  to  the  first 
will,  under  the  circumstances,  called  for  the  exercise  of  the 
court's  discretion.  It  was  exercised  in  making  a  postpone- 
ment until  the  further  order  of  the  court,  for  the  reason  of 
the  pending  appeal  from  the  order  refusing  probate  of  the 
last  will.  This  is  such  an  exercise  of  a  court's  discretion  as 
we  do  not  feel  called  upon  to  interfere  with.  There  does  not 
appear  to  have  been  any  abuse  of  discretion.  This  court  has 
repeatedly  held,  that  where  the  exercise  of  a  discretion  is  in- 
volved, a  writ  of  mandamus  will  not  be  allowed.  (The  People 
v.  Pearson,  2  Seam.  204;  Village  of  Olencoe  v.  The  People,  78 
HI.  383 ;  County  of  St  Clair  v.  The  People,  85  id.  396 ;  The 
People  V.  Williams,  55  id.  178.)     In  High  on  Ex.  Leg.  Rem. 
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sec.  260,  it  is  laid  down :  "The  existence  of  other  litigation 
in  another  foram,  affecting  the  matter  which  is  the  founda- 
tion of  the  proceedings  in  mandamus^  may  sometimes  operate 
as  a  bar  to  relief  by  this  extraordinary  writ.  And  it  has 
been  refused  where  it  was  sought  to  compel  the  granting  of 
administration,  it  being  shown  that  a  contest  was  already 
pending  as  to  a  pretended  will  of  the  deceased. "  And  see  The 
People  V.  Superior  Court,  etc.  19  Wend.  701 ;  Stewart  v.  Eddy, 
7  Mod.  143;  Sir  Richard  Raines'  case,  5  id.  374;  Lovegrave 
V.  Bethell,  1  Blackstone,  668;  Rex  v.  Hay,  4  Burr.  2295; 
Rex  V.  Bettesworth,  2  Strange,  1111. 

On  the  part  of  the  relatrix,  reference  is  made  to  the  state- 
ment of  the  law  as  made  in  3  Redfield  on  Wills,  54 :  "Where 
the  probate  court  declines  to  proceed  in  the  probate  of  a  will, 
or  to  give  the  executor  letters  testamentary,  having  no  justi- 
fiable excuse  therefor,  the  Superior  Court,  by  mandamus,  will 
compel  the  probate  court  to  proceed  in  the  matter.*'  There 
is  here  no  declining  absolutely  to  proceed,  but  only  at  the 
present  time,  for  what  the  court  deems  the  justifiable  reason, 
— that  there  is  a  proceeding  pending  for  the  establishment  of 
a  later  will, — amounting  but  to  a  continuance  on  motion  made 
therefor.  The  authority  cited  should  not  control  in  such  a 
case. 

A  point  is  made  by  the  relatrix  that  the  probate  of  a  will 
is  a  ministerial  act,  and  reference  is  made  to  Ferguson  v. 
Hunter,  2  Gilm.  657,  and  Ayers  v.  Clinefelter,  20  HI.  473,  as 
so  holding.  These  decisions  were  under  former  statutes,  and 
previous  to  1849.  The  statute  of  1819  authorized  probate  of 
a  will  to  be  made  before  the  county  commissioners.  In  1837 
a  probate  court  was  created,  presided  over  by  a  justice  of  the 
peace,  and  the  statute  declared  the  probating  of  a  will  to  be  a 
ministerial  act.  The  present  statute  has  no  such  provision. 
A  change  was  made  in  1849,  establishing  the  county  court  a 
court  of  record  to  be  held  by  one  judge,  the  court  being  vested 
with  all  the  powers  and  jurisdiction  of  the  probate  court  as 
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then  established, — the  act  declaring  that  granting  letters  tes- 
tamentary or  of  administration,  determining  who  are  entitled 
to  said  letters,  should  be  considered  as  general  judicial  powers 
under  the  act.  The  constitution  of  1870  provided  for  a  county 
court  to  be  a  court  of  record  to  be  held  by  one  judge,  and 
conferred  upon  it  original  jurisdiction  in  all  matters  of  pro- 
bate. The  constitution  also  provided  for  the  establishment 
of  a  probate  court  in  certain  counties,  and  under  this  section 
the  probate  court  of  Cook  county  has  been  created  with  an 
original  jurisdiction  of  all  probate  matters.  In  Duncan  v. 
Duncan,  23  Dl.  364,  it  was  held  that  parties  in  interest  might 
contest  the  validity  of  a  will  before  the  probate  court  as  well 
as  by  bill  in  chancery,  and  should  be  allowed  to  examine  the 
attesting  witnesses  as  well  as  others.  We  have  no  doubt  that 
the  court,  here,  in  acting  upon  the  motion  for  postponement, 
should  be  regarded  as  in  the  exercise  of  judicial  functions, 
and  that  the  same  doctrine  is  to  be  applied  as  in  a  case  of 
such  kind. 

The  similarity  of  the  provisions  of  the  two  wills,  and  the 
fact  that  the  same  person  is  appointed  executrix  in  each,  is 
remarked  upon  as  removing  the  objection  to  the  immediate 
probate  of  the  earlier  will.  This  would  diminish  the  incon- 
veniences which  would  result  from  the  probating  of  two  wills 
of  different  dates,  but  would  not  entirely  obviate  the  same. 

It  is  insisted  that  there  is  a  want  of  good  faith  on  the 
part  of  Mrs.  Farrand  in  the  prosecution  of  her  appeal  from 
the  order  refusing  probate  of  the  later  will, — that  it  is  for 
her  interest  that  the  order  should  stand  and  the  will  not  be 
established,  as  in  the  case  of  intestacy  she  would  come  into 
immediate  possession  of  one-third  of  the  estate.  On  the 
hearing  before  the  probate  court,  on  the  motion  for  postpone- 
ment, such  want  of  good  faith  was  averred  on  the  one  side 
and  denied  on  the  other,  and  in  view  thereof  the  court  made 
its  decision.  The  motive  for  taking  the  appeal  hardly  seems 
to  be  a  proper  subject  of  inquiry.     There  was  the  right  to 
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take  the  appeal,  and  it  was  taken,  which  left  the  question  of 
the  validity  of  the  later  will  undisposed  of  and  still  pending 
for  decision.  That  there  was  ground  for  the  taking  of  an 
appeal,  there  is  the  evideace  furnished  by  the  relatrix*8  action 
in  herself  taking  an  appeal.  We  can  see  that  it  appears  to  be 
for  the  interest  of  Mrs.  Farrand  that  there  should  be  a  case  of 
intestacy, — that  there  should  be  no  will  whatever  established; 
yet,  as  between  the  two  wills,  it  is  for  her  interest  that  the 
one  later  in  date  should  be  established,  rather  than  the  earlier 
one.  She  has,  at  any  rate,  exercised  her  right  to  take  an 
appeal,  and  her  motive  in  so  doing  seems  hardly  inquirable 
into  to  do  away  with  the  effect  of  the  appeal  in  its  bearing 
upon  the  decision  of  the  probate  court. 

Upon  consideration  of  the  whole  matter,  there  is  not  made 
to  appear,  here,  the  clear  right  to  the  writ  of  mandtimtis  which 
must  be  shown  in  order  to  its  allowance,  and  we  are  of  opinion 
the  demurrer  to  the  answer  should  be  overruled,  and  that 
there  should  be  judgment  in  favor  of  the  defendant,  denying 

the  writ. 

Mandamus  denied. 


John  Springer 

V. 

Joseph  E.  Springer. 
Filed  at  Sprinff field  September  23,  1S85. 

1.  KESUiiTiNG  trust— ir^en  it  ariAaa—arul  in  what  proportion.  Whert 
a  party  receives  money  of  another,  to  be  invested  in  the  parchase  of  land, 
.ind  pays  out  the  same,  with  other  money  of  his  own,  in  a  purchase,  taking  a 
deed  in  his  own  name,  he  wiU  hold  the  land  so  aoqnired  in  tmst  for  the 
person  whose  money  he  has  so  used,  in  the  proportion  it  bears  to  the  entire 
consideration  paid. 

2.  Laches— /rom  what  time  to  be  computed — as  against  the  establish' 
ment  of  a  resulting  trust.     A  party  who  takes  a  conveyance  of  land  in  hit 
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•own  name,  partly  paid  for  with  the  money  of  another  placed  in  bis  hands, 
can  not  set  up  as  a  defence  to  a  bill  to  enforce  a  resnlting  tmst,  the  laches 
•or  delay  of  the  complainant  for  the  time  he  has  admitted  and  recognized  his 
equitable  rights.  Such  defence  will  avail  him  only  from  the  time  he  sets  up 
;an  adverse  claim,  and  denies  the  complainant's  rights. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  0.  T.  Beeves,  Judge,  presiding. 

Messrs.  Blades  &  Neville,  for  the  appellant : 

A  complainant  must  recover  according  to  the  case  made 
"by  his  bill.  Swift  v.  Castle,  28  111.  209 ;  Randolph  v.  OustcUl, 
58  id.  53 ;  Hertle  v.  Hall,  60  id.  344 ;  Heme  v.  Cantrell,  59 
id.  329. 

The  laches  of  complainant  is  a  bar  to  the  relief  sought. 
<-o.v  V.  Montgomery,  36  111.  398 ;  Carpenter  v.  Carpenter,  70 
id.  457 ;  Hall  v.  Fullerton,  69  id.  448 ;  Mahoney  v.  Mahoney, 
■65  id.  406. 

Messrs.  Stevenson  &  Ewing,  and  Messrs.  Fifbr  &  Phil- 
ips, for  the  appellee : 

Laches  not  being  set  up  in  the  answer,  can  not  be  availed 
of  as  a  defence.  Harris  v.  Cornell,  80  111.  54 ;  O'Halloran  v. 
Fitzgerald,  71  id.  63. 

Being  a  case  of  trust,  limitation  does  not  apply.  Russell 
V.  Peyton,  4  Bradw.  473. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Joseph  E.  Springer, 
in  the  circuit  court  of  McLean  county,  against  John  Springer 
and  Nicholas  Risser,  to  enforce  the  conveyance  of  an  undi- 
vided interest  in  certain  lands  in  McLean  county,  which  the 
<;omplainant  in  the  bill  claimed  to  own,  and  where  the  legal 
title  vested  in  defendant  Nicholas  Risser.  The  defendants 
put  in  an  answer  to  the  bill,  to  which  replication  was  filed, 
and  the  cause  proceeded  to  a  hearing  on  the  pleadings  and 
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the  evidence,  and  the  court  rendered  a  decree  requiring  de- 
fendants to  convey  to  complainant  an  undivided  one-fourth  of 
the  premises  described  in  the  bill,  within  a  short  day  named 
in  the  decree ;  and  defendant  Springer  was  also  required  to 
pay  the  complainant  the  sum  of  $1334.60,  as  a  reasonable 
rent  for  the  premises  while  the  lands  were  occupied  by  the 
defendants.  To  reverse  this  decree,  John  Springer,  one  of 
the  defendants,  appealed. 

There  is  a  decided  conflict  between  the  evidence  of  the 
complainant  in  the  bill,  and  the  defendant  John  Springer,  in 
regard  to  the  principal  matters  involved  in  the  controversy. 
It  is  alleged  in  the  bill  that  the  .complainant  sent  from  Ham- 
ilton, in  the  State  of  Ohio,  to  John  Springer,  in  Bloomingtou, 
Illinois,  in  the  years  1868  and  1869,  large  sums  of  mpney> 
to  be  invested  in  lands ;  and  it  is  also  claimed  that  a  portion 
of  this  money  was  invested  in  the  "Otto  farm, " — the  land 
in  dispute.  The  court,  in  the  decree  rendered  in  the  cause, 
found  that  complainant  had  sent  $2000  to  the  defendant, 
which  was. invested  in  the  land  in  dispute.  We  have  exam- 
ined the  evidence  in  the  record  carefully,  and  we  are  of  opinion 
that  this  finding  is  fully  sustained.  The  complainant  proved 
by  the  secretary  and  treasurer  of  a  mining  company,  that  be 
obtained  the  money  for  his  services  while  in  the  employ  of 
the  company,  and  this  was  followed  by  the  evidence  of  the 
cashier  of  a  national  bank  in  Bloomington,  who  testified  that 
the  drafts  sent  by  complainant  to  John  Springer  were  cashed 
by  the  latter  at  the  bank.  In  connection  with  this  evidence 
the  letters  of  the  defendant  were  read  in  evidence,  which  seem 
to  establish  the  fact  that  the  money  was  used  in  the  purchase 
of  the  land  for  complainant  and  defendant,  but  the  title  was 
taken  in  the  name  of  the  latter.  In  his  letter  of  October  28, 
1868,  he  says:  "As  I  said  before,  D.  J.  Otto's  farm  is  for 
sale,  and  I  think  of  buying  him  out.  *  *  *  l  will  buy 
the  land  for  us."  On  March  4,  1869,  he  wrote  as  follows: 
**Yours  of  February  26  came  to  hand  to-night,  with  draft  for 
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$550.50.  I  settled  with  D.  J.  Otto.  Got  $1600  in  the  bank 
of  Bloomington,  for  ninety  days.  We  must  make  it  so  the 
bank  can  be  paid  when  due. "  There  were  other  letters  of  a 
similar  character,  but  it  will  not  be  necessary  to  set  them 
out  here.  It  seems  clear  from  the  letters,  in  connection  with 
the  other  evidence,  that  the  undivided  half  of  the  Otto  farm 
was  purchased  by  John  Springer  for  the  complainant  and 
himself,  and  that  complainant's  money  paid  at  least  one-half 
of  the  purchase  price  of  the  land. 

The  appellant  has  interposed  the  defence  of  laches  as  a  bar 
to  the  relief  claimed  in  the  bill.  The  land  was  purchased  in 
February,  1869,  and  this  bill  was  filed  in  August,  1876.  If 
appellant,  from  the  time  of  the  purchase,  had  denied  that  the 
complainant  had  any  rights  in  the  land,  and  all  the  time 
claimed  it  as  his  own  property,  there  might  be  some  ground 
for  relying  on  this  defence.  But  such  was  not  the  case. 
Complainant  testified  that  in  November,  1870,  the  defendant 
promised  to  make  him  a  deed.  He  also  testified  that  he  had 
many  conversations  trying  to  get  a  settlement  of  the  matter, 
"from  spring  to  fall,  and  from  fall  to  spring."  One  witness 
testified  that  as  late  as  1875  John  Springer  told  him  that  he 
and  complainant  owned  eighty  acres  of  the  Otto  farm  together. 
This  was  only  a  short  time  before  the  bill  was  filed.  If  the 
defendant  held  the  land  in  trust  for  complainant,  admitting 
complainant's  rights  to  the  property,  while  this  state  of  things 
continued  he  could  not  set  up  as  a  defence  that  complainant 
was  guilty  of  laches  in  asserting  his  rights  to  the  property. 

The  complainant  has  assigned  a  cross-error,  claiming  that 
the  court  erred  in  not  giving  him  more  land  than  an  undi- 
vided one-fourth.  There  is  some  evidence  that  more  than 
$2000  of  complainant's  money  was  invested  in  the  purchase 
of  the  land ;  but  after  due  consideration  of  all  the  evidence, 
we  are  inclined  to  think  the  decree  is  right,  and  that  it  ought 
not  to  be  disturbed. 

Decree  affirmed. 
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William  Heneke  et  al. 

r. 

John  Floring. 

Filed  at  Springfield  September  23,  1885. 

1.  Besultino  tuvst— evidence  after  great  lapse  of  time.  The  evi- 
dence to  establish  a  resxtlting  trust  after  the  lapse  of  fifteen  or  sixteen  veaiH, 
and  especially  after  many  of  the  principal  witnesses  having  knowledge  of  the 
facts  are  dead,  shonld  be  of  the  most  satisfactory  kind.  If  the  evidence  fails 
to  satisfy  the  conrt  that  the  money  paid  for  the  land  was  that  of  the  party 
fieeking  to  establish  the  trust,  no  resulting  trust  can  be  declared. 

2.  Where  a  resulting  trust  is  sought  to  be  established  after  the  lapse  of 
many  years,  on  the  ground  that  com])biinant's  money  was  nsed  in  paying  for 
the  same,  and  that  complainant's  wife,  by  conspiracy  and  fraud,  had  the  con- 
veyance made  to  her  imbecile  son  by  a  former  marriage,  it  is  incumbent  on 
the  plaintiflP  to  establish  these  facts  by  very  clear  and  satisfactory  evidence, 
and  failing  to  do  so,  he  can  have  no  relief. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Henry  M.  Shepard,  Judge,  presiding. 

Mr.  E.  B.  EsHER,  Mr.  William  Eitchie,  and  Mr.  S.  Corning 
JuDD,  for  the  appellants : 

The  party  alleging  fraud  must  clearly  and  distinctly  prove 
it.  The  burden  of  proof  lies  on  him.  The  law  in  no  ease 
presumes  fraud,  but  in  favor  of  innocence.  In  no  doubtful 
matter  does  the  court  lean  to  a  conclusion  of  fraud.  Kerr 
on  Fraud,  3S2,  384,  494. 

A  resulting  trust  in  lands  may  be  proved  by  parol,  or  bv 
the  admissions  or  declarations  of  the  purchaser.  But  the 
evidence  should  be  clear  and  unequivocal,  and  not  merely 
preponderating.  There  should  be  no  room  for  reasonable 
doubt  as  to  the  facts.  Where  there  has  been  a  long  lapse  of 
time,  and  the  parties  have  died  since  the  transaction,  the 
case  should  be  looked  upon  with  suspicion,  and  the  trust 
allowed  only  upon  the  most  satisfactory  evidence.  Bigelow 
on  Fraud,  489;  Enos  v.  Hunter,  4  Gilm.  211. 
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By  whom  could  the  circumstances  here  be  better  proved 
than  by  Mrs.  Floringi  who  is  dead,  and  by  Heneke  himself, 
who  is  a  lunatic?  The  facts  in  all  cases  of  resulting  trusts 
must  be  proved  with  great  clearness  and  certainty.  Perry  on 
Trusts,  sec.  137. 

The  relations  between  Floring  and  the  half-witted  son  of 
his  wife,  are  such  as  to  suggest  the  probability  that  the  deed 
to  Heneke  was  meant  as  a  provision  in  his  favor.  Perry  on 
Trusts,  sees.  143,  144. 

Mr.  L.  V.  Ferris,  and  Mr.  Simeon  Straus,  for  the  appellee : 
Where  there  is  evidence  to  support  a  decree  it  will  not  be 
disturbed,  although  the  evidence  might,  in  the  opinion  of  this 
court,  justify  a  different  result.  Railii-at/  Co.  v.  Moore,  77  111. 
217;  Coari  v.  OUen,  91  id.  273;  Wigr/ins  Ferry  Co.  v.  Ilig- 
gins,  72  id.  517;  Wiegleb  v.  Thomsen,  102  id.  156;  Long  y. 
Fox,  100  id.  43. 

Mr.  Justice  Soott  delivered  the  opinion  of  the  Court : 

The  title  to  the  tract  of  land  in  controversy  is,  or  was,  in 
William  Heneke,  an  insane  person.  His  conservator,  Caro- 
line Merwitz,  had  brought  an  action  in  ejectment  against 
John  Floring,  to  recover  possession  of  the  land  for  her  ward. 
That  suit  it  was  expected  would  be  called  for  trial  at  the  June 
term,  1884,  of  the  Superior  Court  of  Cook  county,  and  there- 
upon the  defendant  in  that  suit  filed  this  bill,  alleging  the 
land,  although  conveyed  to  William  Heneke,  was,  in  fact, 
bought  by  him,  and  with  his  own  money,  but  by  the  fraud 
practiced  by  his  wife,  Dorothea,  since  deceased,  and  the  for- 
mer owner,  Caroline  Merwitz,  the  deed  was  made  to  William 
Heneke,  without  the  knowledge  or  consent  of  complainant, 
when  it  should  have  been  made  to  him.  To  this  bill  the 
insane  owner  and  his  conservator  were  made  defendants. 
An  answer  was  filed  by  the  conservator,  for  herself  and  on 
l)ehalf  of  her  ward,  in  which  most  of  the  principal  allega- 


556  Heneee  et  al.  v.  Floring. 

Opinion  of  the  Conrt. 

tions  of  the  bill  are  denied,  and  in  which  the  conservator 
claimed  the  land  for  her  insane  or  lunatic  ward  as  his  right- 
ful property,  free  from  any  claim  of  complainant.  A  repli- 
cation to  the  answer  was  filed,  and  the  cause  was  submitted 
for  hearing  on  the  pleadings  and  the  evidence,  and  the  court 
rendered  a  decree  finding  the  complainant,  on  or  about  the 
4th  day  of  March,  1878,  bought  the  land  in  controversy; 
that  the  whole  of  the  purchase  money  was  paid  by  him,  and 
that  the  deed  to  William  Heneke  was  made  without  his  knowl- 
edge or  consent,  and  was  made  with  intent  to  defraud  him. 
It  was  thereupon  decreed  that  by  the  conveyance  from  Caro- 
line Merwitz  to  William  Heneke,  of  the  land,  a  resulting  trust 
in  such  land  was  created  in  complainant,  and  it  was  ordered 
that  the  conservator  should,  within  a  certain  period,  convey 
the  land  to  complainant,  and  in  default  thereof  it  was  fur- 
ther ordered  the  master  in  chancery  should  make  such  con- 
veyance, and  the  injunction  that  had  previously  been  awarded 
restraining  the  conservator  from  the  further  prosecution  of 
the  ejectment  suit,  was  made  perpetual.  An  appeal  was 
allowed  defendants,  and  by  an  agreement  of  parties,  made  in 
open  court,  the  appeal  was  taken  to  the  Supreme  Court  in 
the  Central  Grand  Division. 

It  appears  that  on  the  4th  day  of  March,  1878,  the  tract  of 
land  in  controversy,  and  another  ten  acres  adjoining  it,  were 
both  bought  of  Caroline  Merwitz  and  her  husband,  since  de- 
ceased. The  deed  for  the  ten  acres  which  are  the  subject  of 
this  litigation,  was  made  to  William  Heneke,  and  the  deed 
to  the  other  ten  acres  was  made  to  the  complainant.  Both 
deeds  were  made  on  the  same  day,  as  a  part  of  the  same 
transaction,  and  both  were  recorded  at  the  same  time. 

Two  questions  are  made  on  the  record:  First,  whether 
the  land  was  bought  and  paid  for  with  the  money  of  com- 
plainant; and  second,  whether  the  deed  was  fraudulently 
made  to  William  Heneke,  without  the  knowledge  or  consent  of 
complainant.     The  evidence  bearing  on  the  questions  stated 
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is  very  conflicting,  and  in  some  respects  is  unsatisfactory. 
Complainant*  claims  he  paid  the  entire  purchase  money  of 
both  tracts  of  land  with  his  own  money, — a  part  of  the  pur- 
chase price  consisting  of  $1200,  money  previously  loaned  to 
the  grantors,  and  the  balance  having  been  paid  in  money, — 
$500  at  the  time  of  making  the  deed^  and  the  balance  at 
another  subsequent  time.  On  the  other  hand,  it  is  claimed 
that  Dorothea,  then  the  wife  of  complainant,  paid  a  large 
portion  of  the  purchase  money  from  her  separate  means, 
and  had  the  deed  made  to  her  invalid  son,  William  Heneke, 
to  make  suitable  provision  for  his  maintenance  in  case  of  her 
death.  Some  explanation  of  the  conduct  of  the  parties  may 
be  found  in  the  fact  that  William  Heneke  is  the  son  of  the 
deceased  wife  of  complainant  by  a  former  marriage.  He  was 
always  rather  feeble  in  health,  and  by  some  of  the  witnesses 
termed  a  cripple,  and  years  before  these  events  transpired  he 
became  a  confirmed  idiot,  or  harmless  insane  person.  From 
the  time  of  his  mother's  marriage  with  complainant  the  boy 
resided  with  them,  up  to  the  time  of  his  mother's  death,  which 
occurred  July  25,  1883.  It  will  be  remembered  both  tracts 
of  land  were  bought  March  4,  1878,  and  soon  after  the  mak- 
ing of  the  deed  complainant  erected  a  small  house  on  the  ten 
acres  deeded  to  the  invalid  boy,  in  which  the  parties  after- 
wards resided.  Shortly  after  the  death  of  the  boy's  mother 
he  was  sent  away  to  the  home  of  his  aunt,  who  is  now  his 
conservator.  It  does  not  appear  that  during  all  the  time 
complainant  resided  on  this  tract  of  land  he  ever  made  any 
complaint,  to  his  wife  or  to  any  one  else,  that  the  title  to  this 
particular  ten  acres  was  in  William  Heneke,  until  a  day  or 
two  before  the  death  of  his  wife,  and  not  until  after  he  had 
become  satisfied  her  death  would  soon  take  place.  The  evi- 
dence bearing  on  this  branch  of  the  case  will  be  referred  to 
again,  further  on  in  this  opinion. 

Concerning  the  first  question  made,  the  difficulty  lies  in 
ascertaining  whose  money  was,  in  fact,  used  to  buy  the  land. 
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Unless  complainant's  money  was  used  in  making  the  pay- 
ment for  the  land,  of  course  no  resulting  trust*could  arise  in 
his  favor.  The  law  applicable  in  such  cases  is  well  under- 
stood, and  needs  no  discussion.  The  evidence  to  establish  a 
resulting  trust  after  the  lapse  of  so  many  years  should  be 
of  the  most  satisfactory  character,  and  especially  since  so 
many  of  the  parties  who  had  most  knowledge  of  the  actual 
facts  are  now  dead.  It  is  obvious  the  evidence  in  this  record 
is  not  of  that  character.  That  which  tends  to  support  com- 
plainant's theory  of  the  case  comes  mostly  from  himself. 
Without  conceding  he  is  a  competent  witness,  under  the  stat- 
ute, as  against  the  conservator  of  the  insane  defendant,  still, 
if  his  testimony  shall  be  considered  with  the  other  testimony 
in  the  case,  it  fails  to  make  any  satisfactory  case  in  his  favor. 
As  to  the  payment  of  the  money  by  himself,  his  testimony  has 
but  little,  if  any,  corroboration  from  any  other  source.  There 
is  some  evidence  that  his  wife  paid  some,  if  not  all,  of  the 
purchase  money  for  the  tract  of  land  conveyed  to  her  son. 
In  the  conflict  that  exists  it  can  not  be  insisted,  with  any 
show  of  reason,  that  it  is  so  clearly  proven  that  complainant 
paid  his  own  money  for  this  particular  tract  of  land,  that  a 
resulting  trust  should  be  declared  in  his  favor, — at  least  it  is 
not  so  in  the  opinion  of  this  court. 

As  respects  the  other  question  raised,  it  may  be  said  no 
such  conspiracy  as  is  alleged  in  the  bill,  to  practice  a  fraud 
on  complainant  as  to  the  making  of  the  deed  to  Heneke,  is 
proved.  It  is  alleged  that  Caroline  Merwitz,  one  of  the  grant- 
ors, and  Dorothea,  his  wife,  combined  to  defraud  complainant, 
and  procured  the  scrivener,  one  Senf,  to  prepare  two  separate 
deeds, — one  for  each  ten  acres, — and  exacted  a  promise  from 
him  that  he  should  not  inform  complainant  of  the  fact.  So 
far  as  the  wife  of  complainant  is  concerned,  there  is  not  a 
scintilla  of  evidence  to  connect  her  with  any  wrongful  conduct 
in  regard  to  the  making  of  the  deed  to  her  son,  either  by  her- 
self or  in  connection  with  any  other  person.     It  is  doubtful. 
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even,  whether  she  was  in  Chicago  the  day  on  which  the  deeds 
were  executed.  How  that  may  be,  however,  matters  little,  for 
there  is  no  proof  from  any  source  that  she  did  anything  to 
practice  a  fraud  on  her  husband.  Nor  is  there  any  satisfac- 
tory evidence  that  Caroline  Merwitz  did  anything  to  deceive 
or  defraud  complainant  in  the  making  of  the  deed  to  the  boy, 
as  was  done.  It  is  certain  she  had  no  personal  acquaintance 
with  the  scrivener  prior  to  the  time  she  went  there,  as  all  par- 
ties agree,  to  procure  him  to  make  the  deed.  She  had  heard 
of  him  before,  but  had  no  personal  acquaintance.  The  scriv- 
ener resided  in  Oak  Park,  and  Mrs.  Merwitz  in  Chicago,  and 
complainant  resided  in  the  town  of  Proviso,  not  far  from 
Oak  Park.  Complainant  was  personally  well  acquainted  with 
the  scrivener  selected,  and  had  been  for  many  years.  It  is 
singular,  indeed,  if  Mrs.  Merwitz  intended  to  perpetrate  a 
fraud  on  complainant,  she  would  go  out  of  the  city  to  a  per- 
sonal friend  of  complainant,  and  to  one  who  was  almost  a 
total  stranger  to  herself,  to  procure  his  assistance  to  consum- 
mate the  fraud.  She  says  she  was  directed  by  complainant 
himself  to  go  to  Senf  to  have  the  deeds  prepared,  and  that  does 
not  seem  to  be  denied  by  him.  The  whole  accusation  against 
her  has  the  air  of  the  utmost  improbability.  The  scrivener 
says  that  she  asked  him  not  to  tell  complainant  two  deeds 
were  prepared, — one  for  each  ten  acres, — and  he  says  he 
promised  her  he  would  not.  If  he  made  any  such  promise 
he  did  not  observe  it,  for  at  the  time  the  deeds  were  made  he 
swears  he  read  both  deeds  to  him,  and  undertook  to  explain 
them  to  him  in  German.  It  is  said  complainant  is  an  ignor- 
ant man ;  but  he  was  present  when  the  deeds  were  executed^ 
and  no  one  would  claim  he  was  so  ignorant  he  did  not  know 
there  were  two  papers  or  deeds  executed  at  the  time.  He 
admits  in  his  testimony  he  knew  two  deeds  were  executed. 
It  is  also  fully  proved  he  went  with  the  scrivener  to  the  re- 
corder's office,  at  least  a  part  of  the  way,  alone,  when  no  one 
of  the  alleged  conspirators  was  present,  and  if  he  wished  any 
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explanation  why  two  deeds  were  executed,  there  was  ample 
opportunity  to  obtain  it.  The  witness  Senf  says  that  when  he 
undertook  to  explain  the  deeds  to  complainant,  at  the  house 
where  they  were  executed,  the  parties  talked  so  much  to  com- 
plainant, and  drew  his  attention  to  such  an  extent,  that  he 
could  not  make  him  understand  the  explanation ;  but  they  left 
the  house  soon  after,  alone,  to  go  to  the  recorder's  ofi&ce,  car- 
rying with  them  both  deeds,  and  there  was  certainly  nothing 
to  prevent  him  from  explaining  the  contents  to  the  complain- 
ant, had  he  wished  to  do  so.  It  is  all  a  sham  and  pretence  the 
scrivener  was  prevented  from  explaining  the  contents  of  the 
deeds  to  complainant.  Abundant  opportunity  was  afforded 
him  to  do  so,  if  he  had  been  prevented,  as  he  says  he  was, 
from  making  any  explanation  at  the  house  by  the  parties 
interested,  and  especially  would  he  have  done  so  after  he  had  • 
been  made  aware  there  was  a  design  to  conceal  from  com- 
plainant the  making  of  the  deed  to  the  boy.  The  testimony 
of  this  witness  adds  nothing  whatever  in  support  of  complain- 
ant's theory  of  the  case  that  he  was  overreached  by  these 
two  women  in  the  making  of  the  deed.  It  rather  shows,  if  it 
proves  anything,  the  deeds  were  made  precisely  as  the  parties 
all  agreed  they  should  be  made.  The  subsequent  conduct  of 
complainant  strengthens  this  hypothesis.  It  is  in  proof  he 
had  both  deeds  in  his  possession  a  long  time  before  the  death 
of  his  wife,  and  during  all  that  time  he  made  no  complaint, 
to  her  or  to  any  one  else,  the  deed  to  the  boy  had  been  wrong- 
fully procured,  or  that  it  had  been  made  in  fraud  of  his  rights. 
The  scrivener  who  prepared  them,  as  he  well  knew,  was  his 
friend  and  acquaintance,  and  lived  only  a  few  miles  from 
him.  He  could  have  taken  the  deeds  to  him  any  day  and 
had  them  explained  to  him,  but  this  he  did  not  do. 

Assuming,  then,  as  it  is  thought  the  evidence  warrants  the 
court  in  doing,  the  deed  to  Heneke  was  made  as  it  was  iu- 
tended  it  should  be,  with  the  knowledge  and  consent  of  com-* 
plainant,  his  subsequent  conduct  is  consistent  with  this  theory 
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of  the  case.  It  will  be  remembered  the  boy  was  always  in 
delicate  health,  and  constantly  grew  more  infirm,  until  he 
became  a  hopeless  idiot.  No  doubt  it  was  believed  by  com- 
plainant that  he  and  his  wife  Dorothea  would  both  survive 
him,  and  that  they  would  still  have  the  land.  This  is  evident 
from  his  interview  with  the  minister,  the  Rev.  Mr.  Alberding. 
He  had  then  become  satisfied  the  death  of  his  wife  would  soon 
occur,  and  his  solicitude  was  how  he  might  still  retain  the 
land.  The  advice  he  wanted  of  the  minister  was,  how  to  get 
the  land.  No  complaint  was  made  the  land  had  been  wrong- 
fully deeded  to  Heneke.  He  brought  both  deeds  to  the  min- 
ister from  his  own  custody,  and  after  he  had  read  them  he 
told. complainant  he  could  do  nothing  for  him,  as  the  land 
belonged  to  the  boy.  Complainant  then  told  the  minister  he 
should  do  the  best  for  him.  The  witness  then  took  complain- 
ant to  the  room  of  his  sick  wife,  and  he  asked  her  if  com- 
plainant should  have  the  land  if  Wilhelm  died,  and  she  said 
yes,  if  he  would  care  well  for  the  boy.  Prior  to  the  time  of 
the  interview  with  the  minister,  complainant  had  both  deeds 
in  his  possession  perhaps  for  a  period  of  well  nigh,  if  not 
quite,  five  years,  and  when  he  brought  them  out  for  examina- 
tion there  was  no  pretence  he  did  not  know  the  land  had  been 
conveyed  to  Heneke,  or  that  it  was  wrongful,  but  his  whole 
solicitude  was  to  secure  the  land  in  some  way,  now  that  his 
wife  was  about  to  die  and  the  boy  would  survive.  Another 
fact  not  of  much  consequence,  but  it  tends  in  some  degree 
to  support  this  view  of  the  case,  is,  that  after  the  death  of 
his  wife  he  sued  Heneke  for  his  board  while  he  resided  in  his 
family,  and  for  the  taxes  he  had  paid  on  the  land.  That  suit 
was,  however,  abandoned  when  this  suit  was  commenced. 
On  the  whole  record  considered,  no  case  is  made,  by  any 
such  clear  and  satisfactory  testimony  as  the  law  requires,  that 
would  warrant  the  relief  decreed  to  complainant. 

The  decree  will  be  reversed,  and  the  cause  remanded,  with 
directions  to  the  court  to  dismiss  the  bill. 

ae— 114  III.  Decree  reversed. 
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The  Jacksonville  Bailwat  Company 

V. 

The  City  of  Jacksonville. 

Filed  at  Springfield  S^tember  23, 1885. 

1.  SrECiAii  ASSESSMENTS  for  improvement  of  street — necetunty  for  an 
ordinance^and  requisites  thereof.  A  valid  ordinance  is  essential  to  pro- 
ceedings by  special  assessment  for  the  improvement  of  a  street  bj  a  citj.  If 
the  ordinance  is  invalid,  a  judgment  confirming  an  assessment  on  propeitj 
is  not  authorized. 

2.  An  ordinance  for  the  improvement  of  a  public  street,  the  cost  of  which 
is  to  be  assessed,  in  \vhole  or  in  part,  npon  abutting  property,  must  specify 
the  nature,  character,  locality  and  description  of  the  proposed  improvement 

3.  An  ordinance  for  paving  a  street  partly  by  special  assessment  and  the 
residue  by  general  taxation,  required  the  pavement  to  be  what  is  known  fts 
the  "Bloomington  brick  pavement,"  and  the  foundation  thereof  to  be  laid  of 
cinders,  sand,  gravel,  or  other  materials  equally  suitoble,  at  least  six  inches 
deep,  etc.  The  estimate  of  its  cost,  approved  by  the  city  council,  showed  (htA 
cinders  were  to  be  used.  It  was  held,  the  ordinance  was  not  obnoxious  to 
the  objection  of  uncertainty  as  to  the  materials  to  be  used  for  the  brick  to  rest 
upon.  In  such  case  the  words,  "or  other  materials,**  etc.,  may  be  treated  bs 
surplusage. 

4.  An  ordinance  for  the  paving  of  a  street  is  not  void  for  onceitiiintT, 
because  it  requires  the  brick  pavement  to  be  laid  upon  a  foundation  of  sand, 
gmvel  or  cinders. 

5.  Nor  is  such  an  ordinance  rendered  invalid  by  a  provision  requiring  all 
the  work  done  and  materials  used  to  be  subject  to  the  approval  of  the  citr 
engineer,  and  in  accordance  with  the  plans  and  specifications  to  be  furnished 
by  the  city  council.  Such  provision  does  not  give  him  the  power  to  determine 
the  kind  of  materials  to  be  used,  but  only  the  right  to  see  that  the  materials 
required  are  used,  and  the  work  done  as  directed  by  the  ordinance. 

6.  Municipal  indebtedness— ro7wa7«tional  limitation — tis  affeCtvi^ 
pover  to  improve  streets,  etc.  The  fact  that  a  city  has  already  exhausted  its 
constitutional  power  to  incur  a  debt,  can  not  be  shown  to  defeat  a  proceeding 
by  it  to  improve  a  street  by  special  assessment  in  part,  and  partly  by  general 
taxation.  That  question  can  not  arise  until  the  city  seeks  to  borrow  money 
or  incur  an  indebtedness  in  that  regard. 


Appeal  from  the  County  Court  of  Morgan  county ;  the  Hon. 
MoNTREviLLB  T.  Layman,  Judgc,  presiding. 
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Messrs.  Mobrison  &  Whitlock,  for  the  appellant. 

Mr.  EicHARD  Yates,  and  Messrs.  Springer  &  Dummer,  for 
the  appellees. 

Mr.  Chief  Justice  Mulket  delivered  the  opinion  of  the 
Court : 

This  appeal  brings  before  ns  for  review  a  judgment  of  the 
county  court  of  Morgan  county,  confirming  an  assessment  by 
the  corporate  authorities  of  the  city  of  Jacksonville,  against 
the  road-bed  and  franchise  of  the  Jacksonville  Railway  Com- 
pany, for  its  ratable  portion  of  the  costs  and  expenses  of 
constructing  a  brick  pavement  on  that  part  of  East  State 
street  which  lies  between  the  east  line  of  East  street  and  the 
east  line  of  Illinois  avenue,  in  said  city  of  Jacksonville,  to 
be  known  as  the  "Bloomington  brick  pavement. "  The  com- 
missioners estimated  the  cost  of  the  entire  improvement  at 
$17,569.31.  Of  this  amount  $915.43  was  charged  to  the 
city,  to  be  raised  by  general  taxation,  and  the  balance  was 
assessed  upon  the  abutting  property,  the  appellant's  portion 
being  fixed  at  $1920.  On  appeal  by  the  company  from  this 
assessment,  it  was  reduced  by  the  jury  to  $1062.  Pending 
a  motion  for  a  new  trial,  the  city  entered  a  remittitur  of  two 
per  cent  on  the  amount  found  by  the  jury,  which  reduced  it 
to  $1040.76,  for  which  sum  the  court  entered  final  judgment, 
and  the  company  appealed. 

A  reversal  is  urged,  mainly  on  the  alleged  ground  that  the 
ordinance  under  which  the  assessment  was  made,  as  passed  by 
the  city  council,  is  invalid.  The  objection,  of  course,  goes  to 
the  foundation  of  the  whole  proceeding,  and  if  well  taken  the 
judgment  can  not  stand.  The  other  points  made  in  the  brief 
go  to  the  form  rather  than  the  substance  of  the  proceeding. 

It  is  claimed  the  ordinance  is  fatally  defective  in  this,  that 
it  does  not  specifically  determine  the  material  of  which  the 
foundation  of  the  pavement  is  to  consist ;  that  the  power  to 
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determine  whether  it  shall  be  of  sand,  gravel,  cinders,  or  other 
like  material,  is,  by  the  ordinance>  given  to  the  city  engi- 
neer, and  if  not  given  to  him,  then  ho  means  are  provided 
for  determining  the  question  at  all,  and  that  in  either  case 
the  ordinance  would  be  void.  In  support  of  this  view  of  the 
subject  the  cases  of  Foss  v.  Chicago^  66  111.  364,  Andrews  v. 
Chicago,  57  id.  239,  Lake  Shore  and  Michigan  Southern  RaU- 
road  Co.  v.  Chicago,  56  id.  464,  and  Lake  v.  City  of  Decatur, 
91  id.  600,  are  cited.  We  fully  concede  the  general  principle 
recognized  by  these  cases,  viz :  that  an  ordinance  providing 
for  the  improvement  of  a  public  street,  the  cost  of  which  is  to 
be  assessed,  in  whole  or  in  part,  upon  the  abutting  property, 
must  specify  ''the  nature,  character,  locality  antl  description 
of  such  improvement. "  This  is  nothing  more  than  an  express 
requirement  of  the  statute  authorizing  municipal  authorities 
to  make  assessments  for  such  purpose.  It  is  clear,  there- 
fore,  that  an  ordinance  which  does  not  substantially  conform 
to  the  requirements  of  the  statute  in  this  respect  will  confer 
no  power  on  the  corporate  authorities  to  make  the  assessment. 
The  question  than  resolves  itself  into  this :  Is  the  ordinance 
under  which  the  present  assessment  was  made,  obnoxious  to 
the  objection  urged  against  it? 

The  first  section  of  the  ordinance,  after  specifying  the  loca- 
tion of  the  improvement,  and  providing  that  it  shall  be  paved 
with  brick,  {Proceeds  as  follows:  ''The  pavement  shall  be 
what  is  known  as  the  'Bloomington  brick  pavement.'  The 
foundation  thereof  shall  be  laid  of  cinders,  sand,  gravel,  or 
other  materials  equally  suitable,  at  least  six  inches  deep,  con- 
forming to  the  grade  to  be  established  by  the  city,  through 
the  city  engineer,  surfaced  by  at  least  one  inch  of  sand.  The 
first  course  of  brick  shall  be  hard  paving-brick,  laid  flat,  all 
joints  to  be  thoroughly  filled  in  with  sand, — ^this  course  of 
brick  to  be  covered  by  at  least  one  inch  of  sand.  The  upper 
course  of  brick  shall  be  extra  hard-burnt  paving  brick,  laid 
on  edge,  all  joints  to  be  thoroughly  filled  with  sand,  leaving 
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one  inch  of  sand  on  top, — all  of  the  work  done  and  material 
used  to  be  subject  to  the  approval  of  the  city  engineer,  and 
to  be  done  in  accordance  with  the  plans  and  specifications  to 
be  furnished  by  the  city  council  of  said  city. " 

In  pursuance  of  the  ordinance,  the  city  council  appointed 
three  commissioners  to  make  estimates  of  the  cost  of  the 
improvement,  including  labor  and  materials,  and  all  other  ex- 
penses attending  the  same,  who,  on  the  5th  day  of  September, 
1884,  submitted  to  the  city  council  a  written  report  of  their 
action  in  the  premises,  wherein  all  the  labor  and  materials 
required  for  the  improvement,  together  with  the  cost  thereof, 
are  specifically  enumerated,  the  items  being  as  follows : 

8832  square  yards  of  labor,  at  28  cents,    -     -     -  $2472.96 

706,000  top  brick,  at  $11.65, 8224.90 

353,280  bottom  brick,  at  $9.65, 3406.45 

92  cars  cinders,  at  $7.50, 690.00 

98  cars  sand,  at  $9, 882.00 

Bring  car  track  to  grade,  etc., 985.00 

Engineering, 200.00 

Commissioners'  fees  and  court  costs,       -     .     -     -  60.00 

Collector's  fees, 344.00 

Total,        $17,569.31 

This  report,  which  was  accepted  and  approved  by  the  city 
council  at  the  time  of  its  presentation,  shows  conclusively 
that  sand  and  cinders  alone  were  estimated  for  the  foun- 
dation of  the  proposed  pavement.  That  the  ordinance  ex- 
pressly provides  for  the  use  of  just  such  material  is  conceded. 
Wherein,  then,  is  the  uncertainty  in  the  ordinance  complained 
of?  Do  counsel  wish  to  be  understood  as  holding  that  an 
ordinance  is  necessarily  void  because  it  gives  a  municipality 
or  contractor  the  right  to  choose  between  two  or  more  kinds 
of  material  equally  suitable  for  a  proposed  improvement? 
Or  do  counsel  maintain  that  the  present  ordinance,  in  order 
to  be  good,  should  have  taken  away  absolutely  all  option  in 


566  Railway  Co.  v.  City  of  Jacksoxtilli?. 

Opinion  of  the  Coart 

respect  to  the  use  of  the  sand,  gravel  or  cinders,  by  declaring 
'specifically  which  should  be  used?  We  have  no  hesitancy 
in  holding  that  such  a  construction  of  the  statute  would  be 
exceedingly  narrow,  and  wholly  unwarranted  by  the  words 
of  the  act.  In  many  cases,  we  have  no  doubt,  it  would 
materially  embarrass  municipal  authorities  in  making  local 
improvements,  by  confining  them  \o  a  particular  kind  of 
material,  when  other  equally  good  material  of  the  same  gen- 
eral class  might  be  had  on  as  favorable  or  better  terms,  if 
an  election  were  given. 

The  objection,  however,  is  probably  based  mainly  on  the 
expression,  ^*or  other  materials  equally  suitable,**  etc.,  which 
immediately  follows  the  words,  "cinders,  sand,  gravel,"  the 
position  being,  that  inasmuch  as  the  ordinance  is  confessedly 
uncertain  as  to  the  materials  intended  to  be  comprehended 
in  the  expression  in  question,  it  is  sufficient  to  bring  it  within 
the  principle  of  the  cases  above  cited.  If  the  phrase  in  ques- 
tion was  used  with  any  specific  purpose  or  object,  it  was  doubt- 
less intended  to  include  all  material  of  the  same  kind  or  class 
as  that  mentioned,  if  any  such  existed.  Inasmuch  as  the 
articles  proposed  to  be  used,  and  upon  which  the  estimates 
were  made,  are  specifically  named  in  the  ordinance  in  ques- 
tion, whether  the  assessment  would  be  good  if  the  estimates 
were  made  upon  other  material  not  so  specified,  does  not 
arise,  and  need  not  therefore  be  discussed.  In  the  view  we 
take  of  the  matter,  it  may  be  admitted  the  expression,  "or 
other  materials  equally  suitable, "  is  inoperative  and  void,  on 
the  ground  suggested.  But  it  does  not  at  all  follow  that  the 
ordinance  is  therefoi-e  invalid  as  to  the  kinds  of  material  it 
specifically  mentions.  The  objectionable  part  of  the  ordi- 
nance may  be  rejected  as  mere  surplusage,  and  the  ordinance 
still  be  good  as  to  the  residue. 

In  respect  to  the  claim  that  the  ordinance  is  an  attempted 
delegation  of  power  to  the  city  engineer  to  determine  what 
kind  of  materials  is  to  be  used,  we  regard  it  as  clearly  un- 
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founded.  The  ordinance  attempts  to  do  nothing  of  the  kind. 
By  a  provision  in  it  the  engineer  is  simply  given  a  supervisory 
power  over  the  work, — ^not  for  the  purpose  of  determining 
what  kind  of  materials  is  to  be  used,  but  rather  for  the  pur- 
pose of  seeing  that  the  materials  used  are  of  the  kind  and 
quality  specified  in  the  ordinance,  and  that  the  work  is  done 
as  therein  directed. 

Appellant  offered  to  show,  on  the  trial,  that  the  city  of 
Jacksonville  had  no  power  to  incur  further  indebtedness, — 
that  its  existing  indebtedness  already  largely  exceeded  the 
constitutional  limitation  which  Tforbids  any  county,  city,  etc., 
from  becoming  "indebted  *  *  *  to  an  amount,  includ- 
ing existing  indebtedness,  in  the  aggregate  exceeding  five 
per  centum  on  the  value  of  taxable  property  therein,"  etc. 
(Const,  art.  9,  sec.  12.)  The  court  declined  to  admit  the 
evidence,  and  this  is  assigned  for  error.  The  position  of 
appellant,  as  we  understand  it,  is,  that  a  town  or  city  which 
has  exhausted  its  constitutional  power  to  incur  a  debt,  has 
no  power  to  pass  an, ordinance  providing  for  local  improve- 
ments which  contains  a  provision,  as  was  tlie  case  here,  that 
a  part  of  the  cost  of  the  improvement  shall  be  raised  by 
general  taxation.  We  fail  to  perceive  any  force  in  the  point 
made,  and  the  authorities  cited  by  appellant  clearly  do  not 
sustain  that  view  of  the  law.  No  question  as  to  the  power  of 
the  city  of  Jacksonville  to  incur  a  debt  is  presented  by  this 
record.  It  does  not  appear  from  anything  before  us  that  the 
city  has  ever  asked  any  one  to  credit  it  on  account  of  the  pro- 
posed improvement.  It  has  not  incurred  a  debt  in  respect  to 
it,  nor  is  it  threatening  to  do  so.  The  city  simply  proposes 
to  raise  its  share  of  the  expenses  by  general  taxation.  It  is 
not  even  attempting  to  anticipate  a  tax  levy.  Should  it  fail 
to  raise  the  money  in  the  manner  proposed,  and  it  should 
then  attempt  to  borrow  it,  or  to  hire  some  one  to  do  the  work 
on  the  city's  credit,  then,  upon  the  complaint  of  a  tax-payer, 
the  constitutional  provision  referred  to  might  be  invoked,  but 
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until  then  no  question  of  that  kind  can  arise.  It  may  be 
assumed  that  if  the  city  finds  it  can  not  raise  its  share  of 
the  necessary  funds  by  taxation,  as  contemplated  in  the  ordi- 
nance, it  will  abandon  the  enterprise  altogether,  rather  than 
attempt  to  raise  it  in  violation  of  the  constitution. 

The  claim  is  also  made  that  the  assessment  was  too  high, 
that  the  verdict  of  the  jury  is  not  supported  by  the  evidence, 
and  that  the  judgment  should  be  reversed  for  this  reason. 
It  was  the  peculiar  province  of  the  jury  to  settle  this  ques- 
tion, and  they  have  done  it.  As  we  see  nothing  to  the  con- 
trary, we  must  assume  they  faithfully  and  conscientiously 
discharged  this  duty  to  the  best  of  their  ability.  Opinions  of 
witnesses  in  respect  to  the  value  of  property  of  this  kind  most 
always  take  a  very  wide  range,  and  can  seldom  be  hai-monized. 
The  present  case  is  no  exception  to  the  rule. 

Upon  a  careful  review  of  the  evidence  we  are  unable  to  say 
the  verdict  is  clearly  contrary  to  the  weight  of  the  evidence, 
and  unless  we  could  do  this  we  would  not  be  warranted  in 
reversing  the  judgment  on  the  ground  Jihe  evidence  does  not 
sustain  the  verdict. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Herald  Catlett  et  al. 

r. 

John  H.  Dougherty  et  al. 

Filed  at  Springfield  September  23,  1885. 

1.  Arbitration  and  award— of<emp<  by  one  of  the  parties  to  twprop- 
erly  influence  an  arbitrator — ground  for  setting  aside  the  avard.  R  is 
sufficient  to  nnthorize  a  conrt  of  eqnitj  to  enjoin  a  suit  at  law  apon  an  award, 
and  set  aside  the  award,  that  one  of  the  parties  in  interest  made  a  stntement 
to  one  of  the  arbitrators,  in  the  absence  of  the  adverse  party,  designed  and 
having  a  tendency  to  improperly  affect  his  decision  as  an  arbitrator,  without 
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showing  that  snch  statement,  in  fact,  produced  any  harmful  result  to  such 
other  party. 

2.  A  party  to  an  arbitration  who  by  overt  acts  attempts  to  corrupt  or  im- 
properly influence  the  arbitrators,  or  any  one  of  them,  to  make  an  award  in 
his  favor,  will  not  be  heard  to  say  that  he  was  impotent  to  accomplish  what 
he  sought,  and  to  raise  an  issue  thereupon. 

3.  Sworn  answeb  in  chancery— ^cc<  of  testimony  of  the  defendants 
in  its  support f  as  to  the  veighi  of  evidence  to  overcome  the  answer.  Where 
a  defendant  in  a  suit  in  equity  answers  under  oath,  as  required,  denying  the 
allegiiitions  of  the  bill,  his  testimony  as  a  witness  in  his  own  behalf  can  not 
add  any  weight  to  his  sworn  answer,  as  evidence,  and  it  may  be  overcome  by 
the  testimony  of  two  witnesses,  or  what  is  equivalent  thereto. 

4.  Where  two  defendants  to  a  bill  in  chancery  requiring  sworn  answers, 
each  answers,  and  also  testifies  as  to  his  own  conduct  and  declarations,  alone, 
and  the  proof  shows  that  only  one  is  a  party  in  interest,  neither  the  answer 
nor  the  testimony  of  the  one  will  strengthen  or  aid  the  answer  or  evidence 
of  the  other,  and  the  testimony  of  two  witnesses,  or  what  is  equivalent  thereto, 
will  overcome  the  answer. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Ver- 
milion county ;  the  Hon.  J.  W.  Wilkin,  Judge,  presiding. 

Mr.  W.  R.  Lawrence,  and  Mr.  J;  L.  Ray,  for  the  appellants : 

In  a  suit  to  set  aside  an  award,  the  arbitrators  may  testify 
that  a  mistake  was  made  by  them,  or  that  certain  matters 
were  not  acted  upon.  Spnick  v.  Crook,  19  111.  425  ;  Knox  v. 
Symonds,  1  Ves.  Jr.  369;  Burchell  v.  Marsh,  17  How.  349; 
2  Greenleaf  on  Evidence,  sec.  78. 

A  court  of  equity  will  set  aside  an  award  when  it  is  clearly 
shown  by  evidence  that  the  same,  or  any  part,  was  the  result 
of  mistake  upon  the  part  of  the  arbitrators.  Pidliam  v.  Pen- 
soneau,  33  111.  374 ;  Bouck  v.  Wilber,  4  Johns.  Ch,  406 ;  WU- 
liams  V.  Wmren,  21  111.  641 ;  Stone  v.  Atwood,  28  id.  41. 

If  one  of  the  parties  converses  with  an  arbitrator,  or  in 
any  way  attempts  to  influence  him,  and  the  award  shall  be 
in  favor  of  such  party,  it  will  be  set  aside,  as  it  will  be  con- 
clusively presumed  that  such  conduct  had  an  improper  effect, 
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and  the  arbitrator  is  a  competent  i^itness  to  prove  this  fact. 
Spruck  V.  Crook,  19  111.  415;  Moshier  v.  Sliear,  102  id.  169; 
Dreto  V.  Lehurn,  H.  L.  C.  1 ;  1  Jacobs'  Fisher's  Digest,  371. 

If  the  arbitrators  do  not  award  of  all  matters  in  difference 
of  which  they  have  notice,  the  award  is  void  in  toto,  and  the 
converse  is  alike  true.  Whetstone  v.  Tlioinas,  25  111.  326; 
Watson  on  Arb.  and  Award,  121;  Alfred  v.  Railroad  Co.  92 
111.  610. 

Misconduct  of  arbitrators  will  avoid  the  award ;  and  that 
which  would  be  misconduct  on  the  part  of  a  juror  would  be 
the  same  on  the  part  of  an  arbitrator  in  common  consultation. 
Moshier  v.  Shear,  102  III.  169 ;  In  re  Hare,  6  Bing.  (N.  C.) 
168 ;  Morse  on  Arb.  and  Award,  637. 

The  arbitrators  must  be  present  at  each  and  every  step  of 
the  proceeding.  The  parties  are  entitled  to  the  thought  and 
consideration  of  each  arbitrator.  Siuith  v.  Smith,  2S  111.  56; 
Wade  V.  Dowllng,  4  El.  &  Bl.  44;  Eads  v.  Williams,  24  L.  J. 
Ch.  531 ;  Wright  v.  Grahame,  3  Exch.  131 ;  13  M.  &  W.  466; 
Morse  on  Arb.  and  Award,  162. 

Messrs.  Mann,  Calhoun  &  Frazier,  for  the  appellees : 

There  was  no  error  in  refusing  to  allow  an  amendment  to 
the  bill.     That  was  a  matter  of  discretion. 

The  circuit  court  could  not  review  the  testimony  before  the 
arbitrators,  it  not  being  a  court  of  appeals  to  correct  errors. 

A  mistake  in  making  ah  award  must  be  that  of  all  the 
arbitrators.     Stone  v.  Attvood,  28  111.  41. 

The  allegations  of  gross  misconduct  on  the  part  of  the  arbi- 
trators is  denied,  and  not  sustained  by  the  evidence.  The 
answer  is  made  under  oath,  and  required  two  witnesses  to 
overcome  the  same,  and  the  defendant  James  M.  Dougherty 
denies  making  the  alleged  admissions. 

The  matter  of  Lee's  affidavit  was  not  material,  and  if  com- 
municated could  not  have  influenced  the  arbitrators. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  exhibited  by  Herald  Catlett  and 
EUram  Catlett,  against  John  H.  Dougherty  and  James  M. 
Dougherty,  to  enjoin  the  prosecution  of  a  suit  upon  a  bond 
given  to  secure  the  performance  of  an  award,  and  to  set  aside 
the  award.  The  decree  of  the  circuit  court  denied  the  relief 
prayed,  and  dismissed  the  bill.  That  decree  was  affirmed  on 
appeal  to  the  Appellate  Court  for  the  Third  District,  and  the 
record  is  brought  to  this  court  by  appeal  from  the  decision 
of  that  court. 

Herald  Catlett  and  John  H.  Dougherty  having  certain 
matters  of  difference  between  them,  submitted  the  same  to 
the  arbitrament  of  John  Sidell,  Henry  C.  Forbes  and  Daniel 
Gregg.  Herald  Cairlett  entered  into  bond,  with  Hiram  Cat- 
lett as  surety,  conditioned  that  he  would  perform  the  award. 
The  arbitrators  awarded  that  Catlett  should  pay  Dougherty 
$1899.98.  Catlett  not  paying  the  award,  suit  was  brought 
on  the  bond  in  the  name  of  John  H.  Dougherty,  for  the  use 
of  James  M.  Dougherty. 

An  amendment  to  the  bill  is  as  follows :  "Complainants 
show  that  since  the  filing  of  the  original  bill  herein,  they  have 
been  informed,  and  believe  the  fact  to  be,  and  charge  the 
same  to  be  true,  that  after  the  adjournment  of  the  hearing  by 
the  said  arbitrators,  and  before  they  made  their  said  award, 
and  while  they  were  considering  of  their  said  award,  the  said 
James  M.  and  John  H.  Dougherty  procured  from  one  Lee  an 
affidavit  stating  that  a  certain  note  constituting  one  of  the 
claims  of  the  said  Herald  Catlett  before  said  arbitrators,  had 
been  improperly  procured  of  him,  the  said  Lee,  by  said  Cat- 
lett, and  which  affidavit  denied  and  disputed  certain  state- 
ments made  by  said  Catlett  in  reference  thereto,  before  said 
arbitrators,  and  that  said  Dougherty  communicated  to  said 
arbitrators,  before  the  finding  of  said  award  and  after  the 
said  hearing,  the  contents  of  said  affidavit.     And  these  com- 
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plainants  do  charge  that  said  arbitrators  did  receive  informa- 
tion concerning  the  said  Lee  notes,  after  said  hearing  and 
before  the  making  of  the  said  award."  The  answer  of  the 
defendants  is  under  oath,  and  denies  this  allegation.  The 
defendants  were  examined  as  witnesses,  on  the  trial,  and  then 
again  denied  the  allegation ;  but,  in  our  opinion,  this  added 
nothing  to  the  weight  of  evidence  on  their  behalf,  under  this 
issue.  They  have  the  full  benefit  of  their  denial  in  their 
answer,  and  it  is  not  possible  that  the  mere  repetition  of 
the  same  thing  in  a  different  form,  by  the  same  person,  can 
add  to  its  effect.  The  question  is,  whether  the  denial  is 
overcome  by  the  evidence  of  two  witnesses,  or  what  is  equiva- 
lent thereto. 

The  arbitrator  Sidell  testified,  that  after  the  evidence  was 
heard  in  the  arbitration,  and  before  the  arbitrators  had  made 
any  award,  James  M.  Dougherty  told  him,  that  they  (meaning 
himself  and  John  H.  Dougherty,)  had  procured  an  affidavit 
of  Lee,  in  which  he  swore  that  Herald  Catlett  had  obtained 
the  note  from  him  (Lee)  at  a  time  different  from  that  at  which 
Catlett  swore  that  he  obtained  it, — in  substance,  that  Lee 
had,  in  that  afiSdavit,  sworn  altogether  differently  from  the 
testimony  of  Catlett.    Herald  Catlett  testified,  that  about  ten 
or  fifteen  days  after  the  arbitration,  James  M.  Dougherty  told 
him  that  he  (Dougherty)  had  told  the  arbitrator  Sidell,  at 
the  time  and  place  named  by  Sidell,  that  Catlett  did  not  have 
the  Lee  note  as  soon  as  he  said  he  did.     DeWitt  G.  Frazier 
testified,  that  he  saw  James  M.  Dougherty  on  the  same  day 
during  which  Sidell  testified  that  Dougherty  made  the  com- 
munication to  him ;  that  they  were  then  on  a  train  going  to 
Danville ;  that  Sidell  was  on  the  same  train ;  that  Dougherty 
tlien  said  he  had  an  afSdavit  of  Lee,  in  which  it  was  set  out 
that  the  note,  about  which  it  was  given,  was  turned  over  to 
Catlett  at  a  different  time  from  what  Catlett  claimed  it  was. 
Lee  proves  the  making  of  the  affidavit,  and  the  participation 
therein  of  John  H.  and  James  M.  Dougherty,  and  the  start- 
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ing  of  Jaines  M.  Dougherty  to  the  depot  a  little  lyhile  before 
the  train  went  east  to  Danville^ 

It  is  to  be  observed  that  neither  the  answer  nor  evidence 
of  James  M.  or  John  H.  Dougherty  strengthens  or  aids  the 
answer  or  evidence  of  the  other.  Each  is  independent,  and 
testifies  to  his  own  conduct  and  declarations,  alone.  We 
think  the  evidence  on  behalf  of  complainants  overcomes  the 
answer,  and  establishes  that  James  M.  Dougherty  made  the 
alleged  communication  to  the  arbitrator  Sidell. 

It  is  important  to  further  observe,  that  the  evidence  shows 
that  at  the  time  of  the  arbitration  James  M.  Dougherty  was, 
in  truth,  the  real  party  in  interest,  though  the  arbitration 
was  carried  on  in  the  name  of  his  brother,  John  H.  Dougherty. 
Lee  testified  that  at  the  time  the  affidavit  before  alluded  to 
was  made,  John  H.  Dougherty  said :  "This  matter," — evi- 
dently alluding  to  the  matter  of  the  arbitration, — "was  in 
the  hands  of  his  brother,  now, — his  brother  James."  And 
James  M.  Dougl^erty  testified  that  in  the  conversation  which 
he  had  with  Sidell  in  regard  to  the  arbitration,  he  used  this 
language  in  regard  to  one  of  the  arbitrators :  "I  said  it  was 
very  gratifying  to  me  to  have  the  only  man  I  had  in  the  mat- 
ter, so  acceptable, " — thus  showing  that  he  regarded  the  arbi- 
tration as  his  arbitration.  Moreover,  the  award,  as  has  been 
seen^  was  assigned  to  James  M.  It  is  unimportant  whether 
Sidell  was,  in  point  of  fact,  improperly  influenced  by  the 
conduct  of  Dougherty,  or  not.  It  is  sufficient  to  authorize 
the  enjoining  of  tlie  suit  at  law  and  the  setting  aside  of  the 
award,  that  James  M.  Dougherty — one  of  the  real  parties  in 
interest, — ^made  a  statement  to  him,  in  the  absence  of  his 
adverse  party  to  the  arbitration,  evidently  designed  and  hav- 
ing a  tendency  to  improperly  affect  his  decision  as  an  arbi- 
trator. Courts  will  not  enter  upon  an  inquiry  of  how  far 
such  conduct  may,  in  fact,  have  produced  harmful  results, 
but  will,  at  the  instance  of  the  party  intended  to  be  thus  in- 
jured, set  aside  the  award.     A  party  attempting,  by  overt 
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acts,  to  corrupt  or  improperly  influence  Buch  a  tribunal  to 
make  an  award  in  his  favoc,  is  not  to  be  beard  to  say  that 
he  was  impotent  to  accomplish  what  he  sought,  and  to  raise 
an  issue  thereupon.  Strong  v.  Strong,  9  Cush.  574 ;  CUland 
V.  Hedley,  9  E.  I.  163;  Sisk  et  al  v.  Garvey,  27  Md.  401. 
See,  also,  Morse  on  Arbitration  and  Award,  534 ;  2  Story's 
Equity,  sec.  1452  a. 

The  court  erred  in  dismissing  the  bill. 

The  decree  of  the  circuit  court,  and  the  judgment  of  the 
Appellate  Court  affirming  that  decree,  are  reversed,  and  the 
cause. remanded  to  the  circuit  court,  for  further  proceedings 

in  conformity  with  this  opinion. 

Decree  reversed. 


John  Meyer  et  al. 

V. 

Moses  Erohn  et  al. 
Fil^  at  Springfield  September  S3,  1885, 


llM    158 

114    574 
75a  173 


114 

186 


574 
M75 


1.  Partnership— tn/erc««  in  profits^tthetker  a  pnrtnerMhip.  A  person 
may  contmct  with  a  particnliir  member  of  a  firm  for  an  interest  in  his  share 
of  the  profits,  withont  making  himself  a  member  of  snch  firm  and  liable  for 
its  debts. 

2.  Same — dissoluiion~-of  the  notice  required,  to  protect  retiring  part- 
ner. As  to  persons  who  have  never  had  any  business  transactions  with  a 
partnership  firm,  notice  by  publication  in  a  newspaper  published  at  the  place 
of  business  of  the  firm,  of  its  dissolution  or  the  withdrawal  of  a  member,  is 
ftnfflcient;  but  as  to  those  who  have  had  previous  dealings  with  it,  actual  notice 
or  its  equivalent  must  be  shown,  to  protect  the  retiiing  member  from  liability 
for  debts  subsequently  incurred  in  the  firm  name. 

3.  Same — notice  of  diAsolution  by  mail — presumption.  Proof  of  the 
mailing  of  notices  of  the  dissolution  of  a  partnership  and  of  the  retirement 
of  certain  members  thereof,  properly  addressed  to  persons  having  had  prior 
dealings  with  the  firm,  is  prima  facie  evidence  that  the  notices, have  been 
received  by  the  parties  to  whom  they  were  addressed;  but  such  presumption 
may  be  rebutted  by  proof  that  they  were  not  received. 
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4.  'PLn\j>iiia—ejrect  of  a  traverse,  as  properly  denying  ike  allegaUons 
in  a  prior  pleading,  or,  as  amounting  to  an  admiaaion.  In  an  action  against 
sereral  as  partners,  where  the  plaintiflTs  replication  to  a  plea  denying  the  joint 
liability  of  one  of  the  defendants  as  a  partner,  alleging  that  for  two  years  prior 
to  the  contracting  of  the  indebtedness  sued  on,  such  defendant  was  a  partner, 
during  which  time  plaintiff  dealt  with  such  firm  and  ga^e  it  credit,  and  that 
at  the  time  the  debt  sued  on  was  contracted  in  the  firm  name,  the  plaintiff 
had  no  notice  that  such  defendant  had  ceased  to  be  a  member  of  the  firm, 
a  rejoinder  traversing  the  allegations  of  the  replication  is  good.  But  if  the 
replication  further  alleges  that  at  the  time  of  contracting  the  debt  sued  on, 
the  defendant  so  claiming  to  have  retired  from  the  firm,  and  one  of  his  co- 
defendants,  constituted  one  firm,  and  that  such  firm  sued  was  composed  of 
bis  firm  and  two  others  sued,  the  rejoinder  will  be  bad,  as  admitting  his  joint 
liability. 

5.  And  where  a  replication  to  such  a  plea  alleges  that  up  to  a  day  named 
the  defendants  were  partners,  and  as  such  had  dealings  with  the  plaintiff, 
and  that  after  that  date  he,  without  notice  of  the  withdrawal  of  such  defend- 
ants from  the  firm,  gave  the  firm  credit,  and  the  defendants  rejoin  that  at  the 
time  of  making  the  promises  they  had  ceased  to  be  such  partners,  of  which 
fact  the  plaintiff  had  notice,  etc.,  this  will,  so  far  as  the  issue  on  such  rejoin- 
der is  concerned,  constitute  an  admission  of  record  of  the  existence  of  the 
partnership  up  to  the  day  and  date  named  in  the  replication. 

6.  Evidence— 9uc«aon  aseuming  the  existence  of  particular  facts.  On 
an  issue  as  to  the  joint  liability  of  two  defendants  as  partners,  one  of  them 
testified  quite  fully  as  to  their  withdrawal  from  the  firm,  and  to  the  fact  of 
having  given  the  plaintiff  both  general  and  special  notice  of  such  withdrawal 
before  the  credit  was  given  to  the  partners  left  after  such  withdittwal,  who 
continued  the  firm  name,  and  he  was  then  asked  what  other  steps  he  took  to 
notify  the  parties  with  whom  the  old  firm  had  been  dealing,  of  the  dissolu- 
tion of  the  firm:  Held,  that  the  question  was  objectionable,  as  assuming 
that  some  other  steps  than  those  mentioned  had  been  taken. 

7.  Pbesumption  to  sustain  a  judgment  On  an  issue  of  fact  as  to  the 
giving  of  notice  of  the  dissolution  of  a  firm,  where  the  evidence  of  the  de- 
fendants show  the  mailing  of  such  notice  to  the  plaintiff,  properly  addressed, 
and  that  of  the  plaintiff  that  it  never  was  received,  and  the  jury  find  for  the 
plaintiff,  it  will  be  presumed  in  favor  of  the  judgment  below  that  the  jury 
found,  as  matter  of  fact,  that  such  notice  was  never  received. 

8.  Error— ir^t  may  be  assigned  as  error.  A  party  can  not  assign  for 
error  the  exclusion  of  evidence  offered  by  him,  which,  if  admitted,  would 
establish  the  issue  in  favor  of  his  adversary. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Adams 
county ;  the  Hon.  John  H.  Willums,  Judge,  presiding. 
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This  was  an  action  of  assumpsit,  brought  by  Moses  Erohn 
and  Leopold  Feiss,  partners,  under  the  firm  name  of  Erohn, 
Feiss  &  Co.,  against  John  Meyer  and  Moses  Bachrach,  together 
with  Solomon  Hoffheimer  and  Eva  Hoffheimer,  as  partners, 
doing  business  at  Galesburg,  Illinois,  under  the  firm  name 
of  Hoffheimer  &  Co. 

The  declaration  contains  six  special  counts  on  as  many 
bills  of  exchange  accepted  by  Hoffheimer  &  Co.,  and  also  the 
common  counts.  The  first  of  these  bills  was  dated  August 
12,  1879,  and  the  last  November  10,  1879.  Appellees,  sub- 
sequent to  August  12,  1879,  sold  merchandise  to  Hoffheimer 
&  Co.  John  Meyer  pleaded  in  abatement,  denying  the  de- 
fendants' partnership  as  alleged,  and  averring  that  the  several 
promises  in  the  declaration  mentioned,  if  made,  were  made 
by  Solomon  and  Eva  Hoffheimer,  under  the  firm  name  of 
Hoffheimer  &  Co.,  and  not  by  himself  and  his  co-defendants, 
as  alleged.  Bachrach  filed  a  separate  plea  precisely  the  same 
as  that  of  Meyer.  To  each  of  these  pleas  the  plaintiffs  filed 
replications,  as  follows : 

First — A  traverse  of  the  allegations  of  said  pleas,  conclud- 
ing to  the  country,  upon  which  issue  was  joined. 

Second — A  special  replication  that  before  the  making  of 
the  promises  in  the  declaration  mentioned,  on,  to-wit,  the  Ist 
day  of  January,  1878,  and  for  two  years  prior  thereto,  the 
defendant  John  Meyer  was  a  partner  in  business  with  his  co- 
defendants,  under  the  firm  name  of  Hoffheimer  &  Co.,  and 
that  at  divers  times  during  the  said  two  years,  the  plaintiffs, 
together  with  one  Louis  Erohn,  who  was  then,  but  before  the 
making  of  the  said  promises  ceased  to  be,  a  partner  in  busi- 
ness with  the  plaintiffs,  under  the  firm  name  of  Erohn,  Feiss 
&  Co.,  sold  goods  and  extended  credit  to  the  said  John  Meyer 
and  his  co-defendants,  under  the  firm  name  of  Hoffheimer 
&  Co.,  and  further  averring  that  at  the  time  of  the  making 
of  the  said  promises  the  plaintiffs  had  had  no  notice  that 
the  said  John  Meyer  had  ceased  to  be  a  partner  with  his  co- 
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defendants,  under  the  firm  name  of  Hofifbeimer  &  Co.,  con- 
oluding  with  a  verification. 

To  these  two  special  replications  each  of  the  defendants 
filed  two  rejoinders : 

First — The  first  denying  that  on  the  said  Ist  day  of  Jan- 
uary, 1878,  he  was,  or  ever  had  been,  a  partner  of  his  co- 
defendants,  under  the  firm  name  of  Hoffheimer  &  Co.,  but 
averring  that  at  the  said  time,  to-wit,  January  1,  1878,  he 
and  his  co-defendant,  John  Meyer,  were  partners,  under  the 
firm  name  of  John  Meyer  &  Co.,  and  that  the  said  firm  of 
Hofifbeimer  &  Co.  was  composed  of  the  said  Solomon  Hofif- 
beimer and  Eva  Hofifbeimer  and  the  said  firm  of  John  Meyer 
&  Co.,  and  not  of  the  said  Moses  Bacbrach  and  bis  co-defend- 
ants, as  alleged  in  the  replication,  concluding  with  prayer  of 
judgment,  and  that  the  writ  and  declaration  be  quashed. 

Second — The  second  averring  that  at  the  time  of  the  making 
of  the  promises  in  the  declaration  mentioned,  he  had  ceased 
to  be  a  partner  in  business  with  his  co-defendants,  under  the 
firm  name  of  Hofifbeimer  &  Co.,  of  which  the  plaintififs  before 
the  making  of  the  said  promises  did  have  notice,  concluding 
to  the  country,  upon  which  issue  was  taken. 

To  the  first  rejoinders  of  both  John  Meyer  and  Moses  Bacb- 
rach, the  plaintififs  demurred  specially,  which  demurrer  was 
sustained,  and  defendants  abided  their  rejoinders. 

Mr.  William  W.  Berry,  and  Messrs.  Davis  &  Polino,  for 
the  appellants : 

The  rule  of  law,  if  not  already  so,  should  be,  that  the  notice 
of  the  dissolution  addressed  and  mailed,  postage  prepaid,  to 
correspondents  at  a  distance,  should  sufiSce  to  discharge  the 
retiring  members  of  a  firm  from  liability  for  debts  thereafter 
incurred.  This  rule  is  not  restricted  to  notice  of  the  dishonor 
of  negotiable  paper.  Dunlap  v.  Higgins,  1  H.  L.  Cases,  381 ; 
Harris  case,  20  W.  R.  690 ;  Jenkins  v.  Blizzard^  1  Starkie, 
418. 
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Where  a  partner  retires  from  a  firm,  notice  is  usually  given 
by  public  advertisement,  or  by  letters  to  the  customers  of  the 
firm,  or  both.  (Parsons  on  Contracts,  169.)  To  require  more 
would  be  unreasonable,  if  not  impracticable. 

But  the  rule  as  to  actual  notice  has  no  application,  for  the 
reason  that  appellees  never  had  any  dealings  with  Hoflfheimer 
&  Go.  prior  to  the  dissolution  of  that  firm  in  January,  1878. 
Louis  Erohn,  together  with  appellees,  constituted  the  firm  of 
Erolin,  Feiss  if,  Co.  at  that  date.  A  year  thereafter,  and  six 
months  before  the  creation  of  the  present  indebtedness,  Louis 
Krohn  retired  from  the  firm,  and  by  this  act  the  old  firm  of 
Erohn,  Feiss  &  Co.  was  dissolved.  Parsons  on  Partnership, 
415 ;  Story  on  Partnership,  sees.  269,  272 ;  3  Eent,  63 ;  Bank 
of  Mobile  V.  Andreivs,  2  Sneed,  535 ;  Mudd  v.  Bart,  34  Mo, 
465. 

In  the  second  replication  it  was  averred  that  appellants 
had  been  partners,  etc.  In  the  first  rejoinder  thereto  this 
was  denied,  and  the  averment  made  that  at  the  time  stated 
in  the  replication,  John  Meyer  &  Co.,  of  which  firm  appel- 
lants were  members,  were  partners  with  the  HofFheimers, 
under  the  name  of  Hoffheimer  &  Co.,  and  the  rejoinder  was 
sworn  to.  It  was,  in  everything  save  the  name,  a  plea  in 
abatement.  The  statement  in  it  was  literally  true,  as  the 
articles  of  co-partnership  of  Hoffheimer  &  Co.  were  between 
the  Iloffheimers  and  John  Meyer  &  Co.  The  court  erred  in 
sustaining  the  demurrer  to  this  rejoinder. 

The  court  erred  in  disallowing  the  question,  "State  what 
other  steps  you  took  to  notify  the  parties  with  whom  the  firm 
of  Hoffheimer  &  Co.  had  been  dealing,  of  the  dissolution  of 
the  firm. "  This  ruling  precluded  the  defendant  from  making 
all  the  defence  that  was  legitimate. 

The  partnership  articles  between  the  Hoffheimers  and  John 
Meyer  &  Co.  should  have  been  admitted  to  show  by  what 
authority  the  signature  of  John  Meyer  &  Co.  was  attached 
to  the  contract  of  dissolution. 
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The  court  erred  in  refusing  to  admit  in  evidence  the  con- 
versation with  Gideon,  an  agent  of  the  plaintiffs,  as  notice 
to  him  was  notice  to  the  principals.  Page  v.  Brant,  18  DL 
37 ;  Hottgrave  v.  Wintker,  85  id.  470. 

Messrs.  Carter  &  Govert,  for  the  appellees : 

The  rejoinder  to  the  second  replication  was  bad  in  sub- 
stance, in  setting  up  in  abatement  that  the  firm  of  Hoffheimer 
&  Co.  was  composed  of  two  individuals,  Solomon  and  Eva 
Hoflfheimer,  and  another  firm,  John  Meyer  «&  Co.,  which  in 
turn  was  composed  of  appellants. 

A  partnership  is  a  combination  of  two  or  more  persons. 
Parsons  on  Partuership,  6;»Collyer  on  Pai*tnership,  sec.  3; 
3  Kent's  Com.  24. 

As  to  persons  having  previous  dealings  with  the  firm,  actual 
notice  is  necessary  to  relieve  a  retiring  partner  from  further 
liability.  Whiteside  v.  Lee,  1  Scam.  550;  Page  v.  Brant,  18 
111.  38 ;  Warren  v.  Ball,  37  id.  7G ;  Hottgrave  v.  Wintker,  85 
id.  470;  Hicks  v.  Rmsell,  72  id.  230;  Amtin  v.  Holland^ 
69  N.  Y.  246 ;  Haynes  v.  Carter,  12  Heisk.  7 ;  Rose  v.  Cqfield, 
53  Md.  18  ;  Mitchum  v.  Bank  of  Kentucky,  9  Dana,  166  ;  Pren- 
tiss v.  St.  Clair,  5  Vt.  156  ;  Kenney  v.  Altxvater,  77  Pa.  St.  34. 

Mailing  notice  of  dissolution  of  partnership  to  one  who  has 
had  dealings  with  the  partuership,  would  be  a  step  in  the 
direction  of  actual  notice,  but  the  question  whether  it  was 
received  or  not  is  a  question  of  fact  for  the  jury,  and  not  a 
question  of  law.  And  proof  that  the  letter  was  not  returned 
from  the  dead  letter  oflBce,  does  not  establish  its  receipt  by 
the  customer.  {Kenney  v.  Alt  water,  77  Pa.  St.  34.)  To  make 
notice  to  an  agent  notice  to  the  principal,  it  must  be  shown 
the  agent  had  authority  to  represent  the  principal  in  such 
matters.  (Stewart  v.  Sonneborn,  49  Ala.  178.)  And  the  agent 
must  be  acting  within  the  scope  of  his  agency,  and  must  relate 
to  the  business  in  which  he  is  engaged.  Conger  v.  Railroad 
Co.  24  Wis.  157. 
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Mr.  Chief  Justice  Mulket  delivered  the  opinion  of  the 
Court : 

Moses  Erohn  and  Leopold  Feiss,  wholesale  merchants  at 
Cincinnati,  Ohio,  doing  business  as  partners,  under  the  firm 
name  of  Erohn,  Feiss  &  Co.,  brought  to  the  June  term,  1883, 
of  the  Adams  county  circuit  court,  an  action  of  assumpsit, 
against  John  Meyer,  Moses  Bachrach,  Solomon  Hoffheimer 
and  Eva  Hoffheimer,  as  partners,  lately  doing  business  at 
Galesburg,  Illinois,  under  the  name  and  style  of  Hoffheimer 
&  Co.  The  declaration  was  in  the  usual  form,  containing  the 
common  counts  and  six  special  counts,  on  bills  of  exchange 
payable  to  appellees,  and  drawn  by  them  upon  and  accepted 
by  Hoffheimer  &  Co.  The  bills  ^ere  given  at  different  times, 
in  due  course  of  trade,  for  goods  and  merchandise  sold  by  the 
plaintiffs  to  the  defendants.  The  first  of  these  bills  bears  date 
August  12,  1879,  and  the  last,  November  25  of  the  same 
year,  and  the  whole  series,  interest  included,  together  with 
a  small  account,  amounts,  in  the  aggregate,  to  near  $1100. 
The  Hoffheimers  made  no  defence.  The  appellants  severally 
filed  pleas  in  abatement,  denying  the  partnership  at  the  time 
of  making  the  bills  of  exchange  and  the  purchase  of  the  goods 
sued  for.  The  plaintiffs  traversed  these  pleas,  and  also  sev- 
erally replied,  in  substance,  that  appellants,  on  the  1st  day 
of  January,  1878,  and  for  two  years  prior  thereto,  were  mem- 
bers of  the  firm  of  Hoffheimer  &  Co.,  during  which  two  years 
appellees  had  sold  goods  to  said  firm,  and  that  at  the  time 
of  making  the  said  bills  of  exchange,  etc.,  appellees  had  no 
notice  that  appellants  had  ceased  to  be  members  of  the  firm 
of  Hoffheimer  &  Co.  Appellants  took  issue  on  these  replica- 
tions, and  also  severally  rejoined  that  they  were,  during  the 
said  two  years,  as  between  themselves,  partners,  under  the 
firm  name  of  John  Meyer  &  Co.,  and  that  this  firm  and  their 
co-defendants  composed  the  firm  of  Hoffheimer  &  Co.,  and 
that  the  appellants  were  not  otherwise  members  of  the  latter 
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firm.  The  coart  sustained  demurrers  to  these  rejoinders,  and 
the  appellants  stood  by  them.  By  a  second  rejoinder  the 
appellants  severally  alleged  that  at  the  time  of  the  making  of 
the  alleged  promises  sued  on,  the  appellees  did  have  notice  of 
the  withdrawal  of  the  appellants  from  the  firm  of  Hofifheimer 
&  Co.,  concluding  to  the  country.  The  cause  was  then  tried 
upon  the  issues  formed  as  above  stated,  resulting  in  a  verdict 
and  judgment  in  favor  of  plaintiffs,  for  $1093.21.  On  appeal 
to  the  Appellate  Court  for  the  Third  District  this  judgment 
was  affirmed,  and  the  present  appeal  brings  before  us  for 
review  the  judgment  of  the  latter  court. 

The  first  point  made  by  appellants  questions  the  correct- 
ness of  the  ruling  of  the  trial  court  in  sustaining  a  demurrer 
to  appellants*  rejoinder  to  appellees'  second  replication.  We 
have  no  doubt  of  the  soundness  of  the  ruling  of  the  court  on 
that  question.  Had  the  rejoinder  concluded  with  the  denial 
contained  in  it  of  the  averment  in  the  replication,  to  the  effect 
that  appellants  had  been  members  of  the  firm  of  Hoffheimer 
&  Co.,  it  would  have  been  good  as  a  mere  traverse  of  the 
replication.  But  the  effect  of  this  denial,  considered  as  a 
mere  traverse,  is  entirely  neutralized  by  the  additional  alle- 
gation "that  the  said  firm  of  Hoffheimer  &  Co.  was  composed 
of  the  said  Solomon  Hoffheimer  and  Eva  Hoffheimer,  and 
the  said  firm  of  John  Meyer  dt  Co, "  Now,  as  the  firm  of  John 
Meyer  &  Co.  could  have  no  existence  outside  of  the  appellants, 
who  composed  it,  the  conclusion  is  manifest  that  they  were 
also  members  of  the  firm  of  Hoffheimer  &  Co., — so  that  in 
truth  the  rejoinder,  instead  of  presenting  any  defence  to  the 
matter  set  up  in  the  replication  which  it  assumed  to  answer, 
was  and  is,  when  taken  as  a  whole,  a  substantial  admission 
of  the  facts  therein  stated.  In  thus  holding,  we  at  the  same 
time  recognize  the  right  of  a  third  party  to  contract  with  a 
particular  member  of  a  firm  for  an  interest  in  his  share  of 
the  profits  without  making  himself  a  member  of  the  firm. 
Thus,  if  A  and  B  are  partners,  C  may  purchase  an  interest 
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in  A*8  share  of  the  profits  without  making  C  a  partner  with 
A  and  B.  But  the  rejoinder  in  question  presents  no  such 
case  as  this.  As  indicated  by  the  pleadings,  and  as  the  evi- 
dence tends  to  show,  appellant?  were  members  of  the  firm  of 
Hoflfheimer  &  Co.  prior  to  the  2d  of  January,  1878,  and,  as 
such  members  of  the  firm,  were  customers  of  appellees.  On 
that  day  appellants  withdrew  from  the  firm,  but  the  business 
continued  to  be  carried  on  by  the  HoflFheiraers  just  as  it  had 
been  before,  and  as  claimed  by  appellees,  without  any  notice 
of  appellants'  retirement  from  the  firm.  Whether  appellees 
had  such  notice  or  not,  was  put  directly  in  issue  hf  the  plead- 
ings, and  this  was  the  controlling  question  in  the  case.  The 
question  of  fact  thus  put  in  issue  has  been  decided  adversely 
to  appellants,  and  this  court  is  not  permitted  to  review  it. 

Appellant  Bachrach,  when  upon  the  stand  as  a  witness, 
after  having  testified  very  fully  as  to  his  and  Meyer's  with- 
drawal from  the  firm,  and  to  the  fact  of  having  given  to  ap- 
pellees both  general  and  special  notice  of  such  withdrawal, 
was  asked  this  additional  question :  "State  what  other  steps 
you  took  to  notify  the  parties  with  whom  the  firm  of  Hofif- 
heimer  &  Co.  had  been  dealing,  of  thfe  dissolution  of  the  firm," 
— which  the  court,  on  objection,  held  improper,  and  this  is 
assigned  for  error.  The  question  was  cloarly  objectionable, 
on  the  ground  it  assumed  that  some  other  steps  than  those 
mentioned  had  been  taken.  But  waiving  this  objection,  it  is 
dear  the  appellants  could  not  have  been  injured  by  the  ruling 
of  the  court  in  this  respect,  for,  as  just  stated,  the  witness 
had  already  fully  set  forth,  with  great  particularity,  the  fact 
of  notice,  and  the  different  ways  in  which  it  had  been  given. 
Moreover,  the  same  question,  differing  somewhat  in  form, 
was  subsequently  put  to  and  answered  by  the  witness. 

It  is  also  objected  the  court  erred  in  refusing  to  permit  the 
articles  of  co-partnership  to  be  read  in  evidence  to  the  jury. 
Had  they  been  offered  by  appellees,  we  are  of  opinion  they 
would  have  been  competent  evidence  under  their  first  repli- 
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•cation,  which  simply  put  in  issue  the  pleas  of  the  defendants 
denying  the  partnership.  But  how  the  appellants  could  have 
been  injured  by  the  ruling  of  the  court  it  is  diflScult  to  per- 
<5eive.  Upon  the  issue  made  by  the  first  replication  the  ap- 
pellees were  bound  to  prove  the  partnership,  and  the  articles 
of  partnership  themselves  were  certainly  the  most  available 
evidence  for  that  purpose.  So  far  as  that  issue  is  concerned 
the  admission  of  them  in  evidence,  at  the  instance  of  ap- 
pellants, would  have  been  but  permitting  them  to  establish 
appellees'  case.  The  fact  the  court  refused  to  allow  them  to 
do  this,  certainly  affords  no  ground  for  complaint  on  the  part 
of  the  appellants.  So  far  as  the  issue  made  by  the  second 
rejoinder  to  the  second  replication  is  concerned,  the  fact  that 
the  partnership  existed  up  to  the  2d  of  January,  1878,  is  ad- 
mitted on  the  record  by  both  parties,  and  hence  the  evidence 
offered  was  irrelevant  under  that  issue. 

The  point  is  also  made  that  the  court  erred  in  refusing  to 
permit  Jacob  Hoffheimer,  a  witness  on  behalf  of  appellants, 
to  detail  a  conversation  which  he  claimed  to  have  occurred, 
only  a  month  or  so  after  the  dissolution,  between  himself  and 
Joseph  Gideon,  an  alleged  traveling  salesman  of  appellees. 
The  object  of  the  proposed  evidence  was  to  prove  appellees 
had  notice  of  the  dissolution  of  the  partnership.  There  is 
nothing  in  this  objection,  for  the  record  clearly  shows  that 
so  far  as  notice  could  be  established  in  this  manner  by  Hotf- 
lieimer's  testimony,  it  was  done.  He  says :  "Representatives 
of  the  house  of  Krohn,  Feiss  &  Co.  visited  Galesburg  after 
this  dissolution.  We  have  been  dealing  with  them  right  along. 
Joseph  Gideon,  one  of  them,  to  the  best  of  my  recollection, — 
I  can't  say  exactly  when, — visited  Galesburg  on  one  of  his 
regular  trips, — it  must  have  been  two  or  three  months  after 
the  dissolution.  On  this  trip  1  had  a  conversation  with  him  in 
reference  to  the  dissolution  of  the  firm.  I  think  he  (Gideon) 
had  knowledge  of  the  dissolution,  from  a  personal  conversa- 
tion I  had  with  him.    *    *    *    When  I  notified  him  of  this  dis- 
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Bolution,  Gideon  was  representing  the  bouse  of  Erohn,  Feiss 
&  Co.,  and  selling  goods  for  them.     The  new  firm  of  HoflF- 
heimer  &  Co.  bought  goods  from  Krohn,  Feiss  &  Co.  through 
Gideon,  at  that  time.     These  goods  were  shipped  to  and  re- 
ceived by  HofFheimer  &  Co.,  and  a  bill  was  rendered  for  them. 
At  the  time  of  the  conversation  above  alluded  to,  we  spoke 
about  the  matter  of  the  dissolution  of  the  firm,  and  Gideon 
said  that  the  credit  would  be  just  as  good  for  the  new  firm, 
or  something  to  that  effect.     I  asked  him  if  he  thought  the 
credit  would  be  just  as  good  as  before  the  Quincy  house  with- 
drew, and  he  thought  it  would.  **     Thus,  notwithstanding  the 
ruling  of  the  court  complained  of,  it  is  clear  this  witness  told 
all  he  knew  on  that  subject,  and  the  conversation  as  to  other 
matters,  of  course,  would  have  been  improper.     Moreover, 
the  weight  of  evidence  seems  to  show  that  at  the  time  of  the 
alleged  conversation  Gideon  was  not  in  the  employ  of  appel- 
lees at  all,  and  they  consequently  would  not  have  been  bound 
by  anything  Hoffheimer  may  have  told  him.     In  addition  to 
all  this,  the  court  afterwards  told  the  witness  he  could  state 
to  the  jury  the  whole  conversation  between  him  and  Gideon, 
so  there  is  not  the  slightest  cause  for  complaint  on  the  ground 
suggested. 

Other  points  are  made  in  appellants'  brief,  of  a  similar 
character,  none  of  which  we  regard  as  well  taken,  or  of  suf- 
ficient importance  to  require  special  notice. 

Tlie  evidence  relating  to  the  question  of  notice  of  appel- 
lants' withdrawal  from  the  firm  is  circumstantial,  and  by  no 
means  conclusive.  That  a  general  notice  was  prepared  and 
inserted  in  a  newspaper  published  in  Galesburg,  at  the  time  of 
their  withdrawal,  is  conceded,  and  that  a  copy  of  this  notice 
was  mailed  at  Galesburg  by  appellants,  in  an  envelope  prop- 
erly addressed  to  appellees  at  Cincinnati,  their  place  of  busi- 
ness and  residence,  is  proven  by  the  testimony  of  appellants. 
That  no  such  notice  was  ever  received  by  appellees  is  estab- 
lished just  as  clearly  by  their  testimony.     This  question,  with 
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other  questions  of  fact,  was  properly  left  to  the  jury.  If,  as 
matter  of  law,  in  order  to  relieve  appellants  from  further  re- 
sponsibility, it  was  necessary  for  them  to  prove,  not  only  the 
preparing  and  mailing  of  the  notice  of  their  withdrawal,  but 
also  that  it  was  actually  received  by  appellees,  then,  for  the 
purpose  of  supporting  the  judgment  below,  we  must  assume 
that  the  jury  found,  as  matter  of  fact,  that  the  notice  was 
never  received.  The  important  question  in  the  case,  so  far 
as  this  court  is  concerned,  is,  whether  the  law  is  as  just  sug- 
gested, and  this  question  is  presented  by  the  instructions, 
both  given  and  refused. 

The  court,  on  behalf  of  appellees^  instructed  the  jury,  in 
substance,  that  although  they  might  believe,  from  the  evi- 
dence, that  the  appellants  prepared  and  sent,  in  a  letter  or 
envelope  properly  addressed  to  the  appellees  at  Cincinnati,  a 
notice  of  their  withdrawal  from  the  firm,  yet  if  they*  further 
believed,  from  the  evidence,  that  appellees  never  received 
such  notice,  and  that  neither  they  nor  their  lawfully  author- 
ized agent  otherwise  received  notice,  or  had  knowledge  of 
such  withdrawal  or  dissolution  of  the  firm,  then  the  appel- 
lants had  failed  to  establish  notice,  within  the  meaning  of  the 
law.  On  the  other  hand,  the  court  refused  to  instruct  the 
jury,  at  the  instance  of  the  appellants,  that  it  was  sufficient, 
for  the  purpose  of  establishing  notice,  to  prove  the  preparing 
and  sending  a  notice  in  the  manner  above  stated.  We  have 
no  doubt  of  the  correctness  of  the  ruling  of  the  court  on  this 
subject.  The  general  rule,  as  we  understand  it,  is  this :  As 
to  persons  who  have  never  had  any  business  transactions 
with  the  firm,  notice  by  publication  is  sufficient ;  but  as  to 
those  who  have  had  previous  dealings  with  it,  actual  notice, 
or  its  equivalent,  must  be  shown.  This  rule  seems  to  be 
supported  by  an  unbroken  current  of  authority,  and  it  is  cer- 
tainly promotive  of  justice  and  fair  dealing.  To  hold  that 
the  mere  mailing  of  notices  to  patrons  of  a  firm  is  sufficient, 
without  regard  to  whether  they  were  ever  ret^eived  or  not,  as 
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is  claimed  by  appellants,  would  be  to  establish,  by  judicial 
legislation,  a  species  of  constructive  notice  hitherto  unknown 
to  the  law,  so  far  as  we  are  advised.  It  is  doubtless  true 
that  proof  of  the  mailing  of  notices,  properly  addressed,  is 
priftui  facie  evidence  of  their  having  been  received  by  the 
party  addressed ;  but  this  is  a  mere  presumption  of  fact,  which 
may  l)e  rebutted,  as  was  done  in  this  case.  To  give  it  the 
©flFect  contended  for,  would  be  to  declare  it  a  presutnptio  jurU 
et  de  jurcy  for  which  we  find  no  authority.  Moreover,  it  would 
be  but  to  invite  the  grossest  frauds  upon  distant  merchants, 
who  would  have  no  adequate  means  of  protecting  themselves. 
We  prefer  to  leave  the  question  with  the  jury,  where  we  un- 
derstand the  law  leaves  it,  unfettered  and  unembarrassed  by 
any  artificial  rule  of  evidence  that  might  prevent  them  from 
finding  the  real  truth. 

Perceiving  no  cause  for  disturbing  the  judgment  of  the 
Appellate  Court,  it  will  therefore  be  ai&rmed. 

Judgment  affirmed. 

Mr.  Justice  Shope  took  no  part  in  the  consideration  of  this 
case. 


Thomas  B.  Shaw 

r. 

AziLDA  Shaw. 

Filed  at  Ottawa  Xar ember  14,  18S5. 

1.  Striking  answek  im  chancery  from  the  Jiles—in  suit  for  diroree. 
It  iR  error  to  Rtrike  a  defendant's  answer  to  a  bill  of  divoixse  from  the  files, 
after  it  has  been  filed  by  counsel,  merely  npon  proof  of  a  communication 
Hent  by  the  defendant  to  his  solicitor,  which  the  latter  never  received,  to  let 
the  suit  go  by  default. 

2.  Alimony— irAc^/jer  by  annual  cUlowance^  or  land  in  /c«.  Under  the 
decisions  of  this  court  the  practice  has  been,  unless  for  special  reasons,— ss. 
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where  the  property  has  been  bonght  with  the  wife's  money,  or  where  the 
proof  shows  the  property  has  been  accumulnted  by  the  personal  labor  of  the 
wife. — to  give  her  an  annual  allowance  or  life  estate  in  the  real  property  of 
the  hnsband,  to  be  held  tinder  the  control  of  the  court,  and  not  to  give  her 
ihe  fee  to  the  hnsband's  real  estate  as  alimony,  on  a  decree  of  divorce. 

Writ  op  Error  to  the  Circuit  Court  of  Jo  Daviess  county ; 
the  Hon.  William  Brown,  Judge,  presiding. 

This  was  a  bill  for  divorce,  brought  by  the  appellee,  against 
the  appellant,  alleging  extreme  and  repeated  cruelty,  and 
habitual  drunkenness,  for  a  period  of  over  two  years.  The 
defendant,  by  his  counsel,  filed  his  answer  to  the  bill,  denying 
the  material  charges,  and  charging  her  with  improper  conduct 
and  neglect  of  duty,  and  alleging  condonement  of  all  grounds 
of  complaint  up  to  a  day  stated. 

In  the  absence  of  the  defendant  and  his  counsel,  the  court 
heard  the  following  testimony,  to-wit :  James  H.  Go^rd  says : 
"I  am  deputy  sheriff  of  Jo  Daviess  county,  Illinois,  and  well 
acquainted  with  Thomas  B.  Shaw,  the  defendant.  On  No- 
vember 14,  1884,  I  had  a  conversation  with  Shaw,  in  which 
he  told  me  he  would  not  appear  or  make  any  defence  in  this 
cause,  and  directed  me  to  see  Moses  Rees,  his  attorney,  who 
had  filed  his  answer,  and  tell  him  to  let  the  case  go  by  de- 
fault. I  communicated  this  to  Rees,  who  replied  that  he 
would  pay  no  attention  to  it,  and  would  go  on  with  the  case 
unless  he  received  a  written  order  from  Shaw.  On  November 
24,  1884, 1  had  another  conversation  with  Shaw,  in  which  he 
read  to  me  the  letter  hereto  attached,  marked  'Exhibit  A,' 
and  said,  *Give  this  to  Mr.  Bees, — I  guess  that  ought  to  sat- 
isfy Mr.  Bees.* " 

The  letter  is  as  follows  : 

"Elizabeth,  III., ,  188-. 

"Mr,  Bees — Kind  Sir:  Please  let  that  suit  go  by  default, 
and  oblige.  T.  B.  Shaw." 
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It  was  indorsed,  "filed  Nov.  24,  1884."  Thereupon  the 
court  ordered  the  answer  to  be  stricken  from  the  files,  and 
the  defendant's  default  was  taken. 

Messrs.  Bedfokd  &  Bees,  for  the  plaintiflF  in  error. 

Messrs.  D.  &  T.  J.  8hkkan,  and  Mr.  McHugh,  for  the  de- 
fendant in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  was  error  to  strike  the  answer  of  defendant  from  the  files, 
and  render  a  decree  against  him  as  on  default.  It  had  been 
filed  by  counsel,  and  presumably  with  the  consent  of  defend- 
ant. It  was  not  withdrawn  by  defendant,  nor  by  his  counseU 
in  open  court,  nor  by  any  written  communication  addressed 
to  the  court.  The  only  written  authority  from  defendant  was 
a  letter  or  note  directed  to  his  counsel,  but  which  was  never 
delivered.  Had  it  been  delivered  to  his  counsel,  as  it  was 
expected  would  have  been  done,  on  further  consultation  it 
might  have  been  deemed  best  to  allow  the  answer  to  stand. 
Be  that  as  it  may,  there  was  no  suflicient  reason  shown  for 
striking  the  answer  from  the  record. 

In  the  decree  providing  alimony  for  complainant,  the  court 
vested  the  fee  of  certain  lots,  on  which  there  were  situated  a 
hotel,  barn,  and  other  buildings,  in  her,  on  condition  she 
would  pay  to  defendant  the  sum  of  $500,  in  sums  of  $50 
every  six  months,  from  the  entering  of  the  decree  until  the 
whole  sum  should  be  paid.  There  is  no  evidence  in  the 
present  record  that  would  seem  to  warrant  the  divestiture  of 
the  fee  of  the  real  estate  that  was  in  the  husband,  and  placing 
it  in  the  wife.  Under  the  decisions  of  this  court,  the  practice 
has  been,  unless  for  special  reasons, — as,  where  the  property 
was  bought  with  the  wife's  money,  and,  it  may  be  added,  in 
cases  where  the  proof  shows  the  property  was  accumulated 
by  the  personal  labor  of  the  wife, — to  give  her  an  annual 
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allowance  or  life  estate  in  the  real  property,  to  be  held  under 
the  control  of  the  court.  Nothing  contained  in  this  record 
would  warrant  a  departure  from  the  rule  so  generally  observed 
in  such  cases.  There  would  seem  to  be  some  equitable  con- 
sideration, in  support  of  the  decree  in  this  respect,  but  as  the 
case  now  comes  before  this  court  there  is  nothing  that  would 
warrant  a  departure  from  the  usual  rule  on  this  subject. 
Keating  v.  Keating,  48  111.  241 ;  Ross  v.  Ross,  78  id.  402 ; 
VonGlahn  v.  VonGlahn,  46  id.  136. 

The  decree  will  be  reversed,  and  the  cause  remanded. 

Decree  reversed* 


Henry  H.  Gagb  J^J 
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V. 

Chbistian  C.  Busse  et  al. 

Filed  at  Ottawa  November  14, 1885. 

1.  Bedbmption  fbom  tax  saiiB — under  the  statute^upon  what  terms 
— and  within  what  time.  The  statute,  except  as  to  persons  under  disability, 
makes  no  provision  for  redemption  after  the  expimtion  of  two  years  from  a 
sale  of  land  for  taxes.  Where  the  redemption  is  made  after  that  time  by  one 
under  a  disability,  he  is  required  to  pay  ten  per  oent  on  double  the  amount 
of  the  sale  from  and  after  the  expiration  of  such  two  years. 

2.  Same— in  equity.  Where  a  court  of  equity  allows  a  redemption  from 
a  sale  of  land  for  taxes,  on  the  ground  that  the  amount  of  the  sale  includes 
illegal  taxes,  the  party  redeeming  wiU  be  required  to  pay  the  redemption 
money  aUowed  by  the  statute  on  the  amount  of  the  legal  taxes  and  costs,  and 
six  per  cent  upon  the  redemption  money  from  the  expiration  of  the  time  for 
redemption  fixed  by  the  statute,  and  all  taxes  paid  by  the  purchaser  after 
the  two  years  allowed  for  redemption,  with  six  per  cent  thereon. 

3.  JunaMBNT  FOB  TAXES — how  far  conchiaive  as  to  legality  of  taxes. 
A.  judgment  of  the  county  court  against  lands  for  taxes,  where  there  is  no 
personal  appearance  of  the  owner,  is  not  conclusive  as  to  the  legality  of  aU 
the  taxes  included  in  it,  bnt  is  open  to  attack  collaterally. 


m      484 


590  Gaqe  r.  BuHSE  et  al. 


Briefs  of  Counsel. 


Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Henry  M.  Shepabd,  Judge,  presiding. 

Mr.  A.  N.  Gage,  for  the  appellant: 

This  court,  on  a  former  appeal,  held  that  appellees  could 
only  be  entitled  to  relief  upon  their  paying  the  redemption 
money  allowed  by  the  statute,  while  the  decree  herein  grants 
relief  upon  paying  a  less  amount.    Gage  v.  Bmse,  102  111.  592. 

The  statute  provides  for  redemption  from  tax  sale  after  the 
expiration  of  two  years  from  the  date  of  sale,  upon  pa3^ment 
of  ten  per  cent  per  annum  on  double  the  amount  for  which 
the  land  was  sold,  from  and  after  the  expiration  of  the  two 
years.     Rev.  Stat.  1874,  chap.  120,  sec.  210. 

The  county  court  having  general  original  jurisdiction  of 
the  subject  matter  and  the  res,  with  power  and  authority  to 
investigate  and  determine  whether  taxes  are  due,  and  the 
amount  of  the  delinquency,  its  judgment  upon  these  questions 
must  be  conclusive  while  it  remains  in  operation.  Mays  v. 
Ahloy,  32  Cal.  479 ;  Porter  v.  Purdy,  29  N.  Y.  106 ;  PeopU  v. 
Brislin,  80  111.  423;  Andrews  v.  People,  84  id.  28;  RaUrond 
Co,  v.  People,  83  id.  407 ;  Graveland  Cemetery  Co,  v.  PeopU, 
92  id.  019. 

The  action  of  the  county  court  in  such  matters  is  in  rem 
against  the  real  estate.  Rev.  Stat.  1874,  chap.  120,  sec.  191 ; 
Pidgeon  v.  People,  36  111.  249 ;  Chesnut  v.  Marsh,  12  id.  173; 
Spellman  v.  Curtenius,  id.  409  ;  Olcott  v.  People,  5  Gilm.  4S1 ; 
Brown  v.  Joliet,  22  111.  123;  People  v.  Nichols,  92  id.  517; 
St.  John  V.  East  St.  Louis,  50  id.  92;  Atkins  v.  Hinman,  2 
Gilm.  437. 

Mr.  John  P.  Wilson,  and  Mr.  James  E.  Munroe,  for  the 
appellees : 

The  terms  upon  which  the  decree  gives  relief  are  in  con- 
formity with  the  opinion  of  this  court  upon  the  former  appeal, 
and  do  full  justice  to  the  appellant. 
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In  no  other  case  has  this  court  required  the  land  owner  to 
pay  more  than  the  amount  of  the  legal  taxes  fbr  which  his 
laud  has  heen  sold,  and  six  per  cent  simple  interest  thereon. 
Phelps  V.  Hardin,  87  111.  442 ;  Barnett  v.  Cline,  60  id.  205 ; 
Heed  v.  Tyler,  56  id.  288  ;  Gage  v.  NicMsy  112  id.  269 ;  Gage 
V.  Ilervey,  111  id.  305;    W'dmerton  v.  Phillips,  103  id.  78. 

The  judgment  of  the  county  court  is  not  conclusive  as  to 
the  legality  of  all  the  taxes  included  therein,  there  being  no 
personal  appearance.  McLaughlin  v.  Thompson,  55  111.  249 ; 
Belleville  Nail  Co.  v.  People,  98  id.  399 ;  Gage  v.  Bailey,  102 
id.  11 ;  Stamposki  v.  Stanley,  109  id.  210. 

There  is  another  class  of  cases  arising  upon  the  effect  of  a 
judgment  of  court  confirming  a  special  assessment,  in  wliicli 
this  court  has  held  that  the  order  of  confirmation  was  final 
and  conclusive  as  to  all  questions  which  might  have  been 
raised  upon  the  application  for  a  confirmation.  The  follow- 
ing are  some  of  the  cases  involving  this  point,  all  of  which 
are  relied  upon  by  counsel  for  appellant:  People  v.  Brislin, 
80  111.  423;  Lehmer  v.  People,  id.  601;  Prout  v.  People,  83 
id.  154;  Gage  v.  Parker,  103  id.  528. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  appellees,  against 
appellant,  before  the  time  for  redemption  had  expired,  -to  set 
aside  certain  tax  sales,  because  certain  of  the  city  taxes  of 
the  city  of  Chicago,  included  in  the  judgments  for  the  sales, 
were  illegally  levied  by  the  city,  and  under  which  judgments 
appellant's  assignor  had  purchased.  A  former  decree  in  the 
case,  in  favor  of  appellees,  was  reversed  by  this  court  at  the 
March  term,  1882,  upon  the  ground  that  the  terms  upon 
which  the  decree  granted  relief  were  incorrect.  (See  Gage  v. 
Busse,  102  111.  592.)  The  cause  was  remanded,  and  a  second 
decree  entered  by  the  Superior  Court,  which  was  affirmed  by 
the  Appellate  Court  for  the  First  District,  and  the  present 
appeal  taken. 
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Appellant  makes  two  points  against  the  decree,  the  first  of 
which  is,  thai  the  decree  is  not  in  conformity  with  the  former 
opinion  of  this  court  in  respect  of  the  terms  of  relief.  It  was 
said  in  that  opinion :  ''The  decree  ought  to  have  been,  that 
complainants  be  allowed  to  redeem  from  the  sale  by  paying 
the  redemption  money  allowed  by  the  statute,  had  the  judg- 
ment and  sale  been  for  the  proper  amount  of  taxes,  which  can 
be  readily  ascertained  by  deducting  the  erroneous  tax  from 
the  amount  of  the  judgment."  By  section  210,  chapter  120, 
of  the  Revised  Statutes  of  1874,  page  892,  the  right  of  re- 
demption must  be  exercised  (except  in  the  case  of  persons 
under  disability)  within  two  years  from  the  date  of  the  sale, 
and  the  party  redeeming  is  required  to  pay  the  amount  for 
which  the  land  was  sold,  and  a  penalty  of  twenty-five  per 
cent  for  each  six  months  of  the  two  years  after  the  date  of  the 
sale,  and  all  taxes  paid  by  the  purchaser  within  two  years 
from  the  sale,  with  ten  per  cent  interest  thereon.  This  is 
"the  redemption  money  allowed  by  the  statute, "  and  the  de- 
cree, after  deduction  of  the  illegal  taxes,  requires  the  pay- 
ment of  all  this,  as  so  provided  by  the  statute,  and  requires, 
in  addition,  the  payment  of  six  per  cent  interest  on  such  re- 
demption money  from  the  expiration  of  the  time  of  redemp- 
tion fixed  by  the  statute,  and  also  payment  of  all  taxes  paid 
by  appellant  after  the  two  years  from  the  sales,  with  six  per 
cent  interest  thereon.  We  are  unable  to  see  wherein  there 
is  want  of  conformity  with  the  former  opinion  in  this  decree. 
It  was  payment  of  "the  redemption  money  allowed  by  the 
statute"  that  was  to  be  paid,  and  this  is  decreed.  The  statute 
(except  in  the  case  of  persons  under  disability)  makes  no 
provision  for  redemption  after  the  expiration  of  two  years 
from  the  sale.  By  section  210,  above  referred  to,  minor  heirs, 
idiots,  etc.,  are  permitted  to  redeem  after  their  disability  is 
removed,  upon  the  terras  specified  in  that  section,  and  the 
payment  of  ten  per  cent  per  annum  on  double  the  amount 
for  which  the  land  was  sold,  from  and  after  the  expiration 
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of  two  years  from  the  date  of  sale.  It  is  supposed  by  ap- 
pellant's counsel  that  this  was  the  redemption  to  which  the 
former  opinion  referred,  and  it  is  claimed  that  ten  per  cent 
interest  should  have  been  allowed  on  double  the  amount  for 
which  the  land  was  sold,  from  and  after  the  expiration  of  two 
years  from  the  date  of  sale.  This  is  clearly  a  misapprehen- 
sion of  the  language  of  that  opinion.  No  persons  under  dis- 
ability were  involved  in  the  case,  the  decision  was  with  respect 
to  persons  not  under  disability,  and  *'the  redemption  money 
allowed  by  the  statute,  '*  spoken  of,  had  reference  to  the  re- 
demption money  in  the  case  of  persons  not  under  disability. 

The  other  point  made  by  appellant  is,  that  the  judgment 
of  the  county  court,  under  which  appellant's  assignor  pur- 
chased, is  conclusive  as  to  the  legality  of  all  taxes  included 
therein, — that  the  judgment  is  rea  judicata,  and  can  not  be 
collaterally  attacked.  The  owners  of  the  property  did  not 
appear  and  file  objections  to  the  application  for  judgment  in 
the  county'court.  The  decisions  of  this  court  have  been  such 
in  number,  and  upon  such  due  consideration,  some  of  them, 
that  a  judgment  for  taxes,  where  there  was  no  personal  ap- 
pearance, is  not  conclusive,  and  is  subject  to  collateral  attack, 
that  we  must  adhere  thereto  as  the  settled  doctrine  of  the 
court.  See  McLaughlin  v.  Tliompaoji,  55  111.  249 ;  BeUeville 
Nail  Co.  V.  People,  98  id.  399 ;  Gage  v.  Bailey,  102  id.  11 ; 
Stamposki  v.  Stanley,  109  id.  210 ;  Riverside  Co.  v.  Howell, 
113  id.  256. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Thomas  Pool  et  al. 
Henrietta  Breese. 

Filed  at  Ottatta  November  14,  1885. 

1.  Tbial  db  novo — on  appeal— effect  as  vacating  judgment  appealed 
from.  The  eflfect  of  an  appeal  from  an  inferior  to  a  superior  tribunal  wben 
the  latter  is  required  to  try  the  question  appealed  from  de  novo,  and  render 
thereon  such  decision  as  in  its  opinion  should  be  rendered  under  the  Iav 
and  the  evidence,  is  to  vacate  and  set  aside  the  decision  of  the  inferior  tribu- 
nal. This  applies  to  appeals  from  the  orders  of  commissioners  of  highvajs 
on  petition  to  lay  out  or  vacate  roads. 

2.  Highways— appeol  from  commissioners  of  highttays  to  three  super- 
visors—grounds of  appeal— powers  of  the  commissioners  pending  the  ap- 
peal. An  appeal  from  the  deciRion  of  commissioners  of  bightrays  in  respect  to 
laying  out,  etc.,  of  roads,  may  be  taken  on  grounds  affecting  the  jurisdictios 
of  the  commissioners  and  going  to  the  validity  of  the  entire  proceedings,  or 
it  may  be  taken  on  grounds  affecting  the  appellant,  only.  In  the  latter  esse 
the  appeal  will  suspend  only  so  much  of  the  order  of  the  oommissioners  as 
affects  the  party  appealing. 

3.  Even  the  power  to  vacate  proceedings  to  lay  out  a  highway,  eonferrod 
on  the  commissioners  of  highways  by  section  87  of  the  Road  law,  has  been 
held  to  be  suspended  until  the  expiration  of  one  year  from  the  decision  of 
the  supervisors,  on  ap]>eal,— that  is,  until  the  expiration  of  the  time  doriiig 
which,  by  section  100,  their  decision  in  regard  to  laying  out,  altering,  widening 
or  vacating  the  road,  or  in  refusing  to  do  the  same,  is  made  final. 

4.  Where  the  grounds  of  appeal  from  an  order  laying  out  a  highway  go 
to  the  jurisdiction  of  the  commissioners  of  highways,  to  the  legality  of  their 
proceedings,  and  their  failure  to  attempt  to  agree  with  the  land  owners  in 
respect  to  damages,  and  to  give  notice  of  their  application  to  have  the  damages 
assessed,  and  is  also  tlmt  the  assessment  of  damages  to  the  land  ownei^  is 
unjust,  unfair  and  unlawf nl,  its  effect,  though  taken  by  only  two  land  ownfrs. 
is  to  vacate  and  set  aside  the  entire  order  and  decision  of  the  commissioners 
as  an  entirety,  and  until  the  appeal  is  decided  the  commissioners  have  no 
authority  of  law  to  do  any  act  to  lay  out  or  open  any  part  of  the  road  under 
their  order. 

6.  During  the  pendency  of  an  appeal  from  a  decision  of  commissioners  of 
highways  laying  out  a  road,  to  three  supervisors,  upon  grounds  affecting  the 
validity  of  the  order  to  lay  out  and  open  the  road  as  an  entirety,  and  until  a 
final  order  is  made  and  filed  by  the  supervisors  as  required  by  the  statute, 
neither  the  commissioners  of  highways  nor  those  acting  under  them  can  law- 
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fully  do  any  act  to  open  any  part  of  the  road,  even  over  the  lands  of  land 
owners  who  did  not  join  in  the  appeal,  although  the  appellants  may  be  es- 
topped by  their  acts  from  afterward  questioning  the  existence  of  the  road  as 
a  legally  laid  out  highway. 

6.  Same — cLction  of  the  supervisors  on  an  appeal — of  the  proper  filing 
of  the  order  to  establish  a  road.  The  making  of  an  order  for  the  laying  out 
and  opening  of  a  public  road  by  the  supervisors,  on  appeal,  and  filing  the 
same  with  a  justice  of  the  peace  of  the  town,  is. not  a  compliance  with  the 
statute  requiring  the  supei-visors  to  file  their  order  in  the  office  of  the  town 
olerk,  and  the  filing  of  a  copy  of  such  order  by  the  justice  of  the  peace  with 
the  town  clerk  will  not  cure  the  omission.  Such  order  affords  no  justifica- 
tion for  an  entry  upon  the  lands  of  a  party  and  opening  the  proposed  road. 
Compliance  with  the  statute  in  pi-oceedings  to  lay  out  roads,  and  in  respect 
to  the  making  and  filing  of  the  order  authorizing  the  laying  out  and  opening 
of  the  same,  is  mandatory. 

7.  SAMS—estoppel  to  deny  the  legal  existence  of  highway— by  joining 
in  appeal,  etc.  Where  a  party,  after  appealing  from  an  order  of  the  commis- 
sioners of  highways  for  the  laying  out  of  a  public  road  upon  grounds  going 
to  the  validity  of  the  entire  procee<ling,  and  before  the  appeal  was  decided, 
agreed  with  the  commissioners  as  to  his  damages  for  the  right  of  way  over 
his  premises,  and  accepted  the  same,  it  was  held,  that  this  estopped  him 
from  denying  the  existence  of  the  highway,  no  matter  whether  it  was  a  lawful 
existence  or  not,  but  could  not  have  that  effect  upon  other  persons  over 
whose  land  the  alleged  road  ran,  and  who  did  not  join  in  the  appeal. 

8.  Same — necessity  of  hamng  authority  to  enter  upon  premises  to  open 
a  highway— burden  of  proof.  Neither  the  commissioners  of  highways,  nor 
others  representing  the  public,  have  the  right  to  enter  the  premises  of  an- 
other to  lay  out  and  open  a  highway,  unless  they  can  show  a  valid  order  of 
the  commissioners  conferring  that  authority,  or  a  like  order  of  the  supervisors 
in  case  of  an  appeal  to  them.  The  burden  is  upon  them  to  show,  affirma- 
tively, the  existence  of  such  order.  Without  it  their  acts  are  a  nullity,  and 
they  become  trespassers  as  to  all  persons  not  estopped  by  some  act  from 
denying  the  legal  existence  of  such  highway. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
La  Salle  county;  the  Hon.  George  W.  Stiff,  Judge,  presid- 
ing. 

This  was  a  bill,  filed  by  the  appellee,  to  enjoin  the  appel- 
lants from  opening  what  was  claimed  a  newly  laid  out  high- 
way, they  being  commissioners  of  highways.  A  temporary 
injunction  was  granted,  but  on  final  hearing  it  was  dissolved 
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and  the  bill  dismissed.  Upon  the  appeal  of  the  complainant 
in  the  bill,  the  decree  of  the  circuit  court  was  reversed,  and 
the  cause  remanded,  with  directions  to  enter  a  decree  making 
the  injunction  perpetual.  From  this  judgment  the  defend- 
ants in  the  bill  prosecute  this  appeal. 

Mr.  M.  T.  Moloney,  for  the  appellants : 

From  sections  98,  99  and  101  of  the  Boad  law  of  1879,  an 
appeal  is  allowed  for  the  benefit  of  the  party  who  prosecutes 
it.  The  parties  taking  it  could,  at  any  time,  abandon  or 
waive  it,  and  thus  have  the  order  appealed  from  in  full  force. 
Section  88  of  the  same  act  requires  the  commissioners  to 
file  their  final  order  in  the  town  clerk's  office  within  ten  days 
after  its  date,  and  this  may  be  conceded  as  mandatory.  By 
section  99  the  supervisors,  on  appeal,  are  given  the  same 
powers  and  authority  as  are  conferred  on  the  commissioners, 
and  section  101  requires  the  supervisors  to  make  a  report  of 
their  proceedings  and  decisions  in  like  manner  as  required 
by  the  commissioners.  It  does  not  say  "within  the  same 
time,"  and  if  it  so  means  it  may  be  treated  as  directory. 
Wheeler  v.  Chicago,  24  111.  107;  Pond  v.  Negus,  3  Mass.  000; 
Cott  V.  Eves,  12  Conn.  243;  Whalin  v.  Macomb,  76  HI.  52; 
Town  V.  Town  of  Blackberry,  29  id.  140;  AUison  v.  Commis- 
sioners, 54  id.  170. 

It  is  objected  that  the  original  order  of  the  supervisors  has 
never  yet  been  filed,  but  only  a  certified  copy  thereof.  In  a 
collateral  proceeding  like  this,  mere  errors  not  affecting  the 
jurisdiction  of  the  supervisors  can  not  be  availed  of  to  defeat 
their  order.  Henllne  v.  People,  81  HI.  269 ;  Hankins  v.  Gal- 
loway, 88  id.  156. 

The  filing  with  the  town  clerk  of  a  certified  copy  of  the 
order  of  the  supervisors,  in  equity,  is  such  a  substantial  com- 
pliance with  the  law  as  will  sustain  the  progeedings  of  the 
supervisors.  The  failure  to  file  the  final  order  of  the  super- 
visors can.  not  work  a  discontinuance.    At  most  it  leaves  the 
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appeal  still  pending,  and  the  fact  that  the  appellants  accepted 
their  damages,  operates  as  an  abandonment  of  the  appeal, 
leaving  the  order  of  the  commissioners  in  full  force. 

Messrs.  Bicholson  &  Gentleman,  for  the  appellee : 

The  burden  of  proof  to  justify  the  threatened  invasion  of 
appellee's  rights,  rests  upon  appellants  to  show,  from  the 
record,  the  locm  in  quo  is  a  highway.  Green  v.  Green,  34  111. 
236 ;  Wragg  v.  Penn  Township^  94  id.  25 ;  Mclntyre  v.  Storey, 
80  id.  129. 

By  the  appeal  the  supervisors  acquired  jurisdiction,  and 
became  invested  with  all  the  powers  of  the  commissioners. 
Allison  V.  Commissioners,  54  111.  172 ;  Wood  v.  Commissioners, 
62  id.  395. 

Where  the  property  of  one  is  to  be  divested  by  proceedings 
against  his  will,  a  strict  compliance  must  be  had  with  all  the 
provisions  of  law.  Supervisors  v.  Magoon,  109  HI.  150. 
.  All  questions  as  to  the  legality  of  proceedings  to  take  pri- 
vate property  Will  be  considered  in  cases  where  the  issues 
are  the  same  as  in  this  case.  Commissioners  v.  Supervisors, 
53  HI.  320 ;  Anderson  v.  Wood,  80  id.  15 ;  McPJierson  v.  Hold- 
ridge,  24  id.  38;    Hankins  v.  Galloway,  88  id.  156. 

The  existence  of  a  highway  can  be  shown  only  by  the  record. 
"When  an  appeal  has  been  taken  from  the  order  of  the  com- 
missioners to  three  supervisors  of  the  county,  the  record  of 
the  proceedings  of  the  supervisors,  and  their  final  order,  prop- 
erly certified,  determine  as  to  whether  or  not  a  legal  highway 
exists.  Frizell  v.  Rogers,  82  111.  109 ;  Hankins  v.  Galloway, 
88  id.  105 ;  Commissioners  v,  Barry,  ^Q  id.  499 ;  Mclntyre  v. 
Stcrrey,  80  id.  131 ;  Oicens  v.  Crosseft,  105  id.  354;  Wood  v. 
Commissioners,  62  id.  395;  Commissioners  v.  Durham,  43  id. 
90;  Hyslop  v.  Finch,  98  id.  183;  Commissioners  v.  Harper, 
38  id.  103;  Keech  v.  People,  22  id.  482;  Corley  v.  Kennedy, 
38  id.  109;   Tower  v.  Pitstick,  55  id.  117. 
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Mr.  JuBTiCE  ScHOLFiELD  delivered  the  opinion  of  the  Court: 

The  questions  in  this  case  arise  under  the  provisions  of  the 
Road  and  Bridge  act,  in  force  July  1,  1879.  (Laws  of  1879,  • 
p.  258,  et  seq.)  By  section  98  of  that  act,  "any  person  inter-  * 
ested  in  the  decision  q^  the  commissioners  of  highways  in 
determining  to  or  in  refusing  to  lay  out,  alter,  widen  or  vacate 
any  road,  *  *  *  or  in  the  verdict  of  any  jury,"  in  "assess- 
ing damages  in  opening,  altering  *  *  *  any  road,  may 
appeal  from  such  decision  to  three  supervisors  of  the  county." 
Notice  is  required  to  be  given  within  ten  days,  and  a  written 
petition  must  be  presented  to  a  justice  of  the  peace,  asking 
for  the  appeal,  and  stating  on  what  grounds  it  is  taken.  The 
99th  section  provides,  that  "upon  such  appeal  the  said  super- 
visors shall  have  the  same  power  and  authority  that  is  by 
this  act  conferred  on  the  commissioners  of  highways,  not  only 
in  regard  to  the  laying  out,  altering,  widening  or  vacating 
any  road,  but  ♦  *  *  to  cause  a  jury  to  be  called  to  assess 
damages."  And  by  section  100  it  is  declared  that  the  deci- 
sion of  such  supervisors  shall  be  final  in  regard  to  laying  out, 
altering,  widening  or  vacating  such  road,  or  in  refusing  to  do 
the  same,  for  one  year  after  such  decision. 

Dominy  and  Lewis,  who  have  appealed,  stated  in  their 
petition  praying  an  appeal,  as  the  grounds  upon  which  it  was 
taken,  the  following :  "First,  the  commissioners  did  not  pro- 
ceed according  to  law,  nor  take  any  of  the  steps  required  by 
the  statute  in  such  cases,  to  lay  out  said  road,  or  give  the 
proper  notice,  and  therefore  did  not  acquire  jurLsdiction  of 
all  the  persons  damaged  by  the  laying  out  of  such  road,  or 
the  persons  whose  lands  would  be  taken,  nor  did  they  acquire 
jurisdiction  of  the  subject  matter  of  said  proceedings,  and 
therefore  had  no  authority  to  lay  out  said  proposed  road; 
second,  said  commissioners  did  not,  twenty  days  after  their 
first  meeting  to  hear  reasons  for  and  against  laying  out  said 
road,  publicly  announce  and  indorse  on  the  petition  a  memo- 
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randum  of  such  decision ;  third,  said  commissioners  did  not, 
before  proceeding  to  ascertain  and  assess  damages,  cause  a 
snryey  and  plat  of  such  of  the  road  to  be  made,  giving  the 
courses  and  distances,  and  specifying  the  lands  over  which  it 
should  be  laid  out,  but  assessed  the  damages  without  such 
survey ;  fourth,  after  the  damages  were  assessed  they  made 
a  survey  and  drove  stakes,  whereby  the  original  half-section 
line  established  by  the  government  survey  was  changed  twelve 
feet,  wherefore  damages  were  assessed  to  the  owners  by  the 
government  survey,  and  not  with  reference  to  the  line  fixed 
upon  the  ground  by  the  new  survey ;  fifth,  the  commissioners 
did  not  make  any  effort  to  agree  with  the  land  owners  in  re- 
gard to  damages,  nor  did  they  cause  the  land  owners  to  be 
notified  that  they  would  apply  to  some  justice,  giving  the  time 
and  place  when  and  where,  to  have  a  jury  impaneled  to  assess 
damages ;  sixth,  the  assessment  of  the  damages  to  the  land 
owners  was  unjust,  unfair  and  unlawful ;  seventh,  the  pro- 
posed road  is  unnecessary,  and  the  public  do  not  require  it, 
and  is  an  unreasonable  burden  upon  the  tax-payers  of  the 
township. " 

The  effect  of  an  appeal  from  an  inferior  to  a  superior  tribu- 
nal, where,  as  here,  the  superior  tribunal  is  required  to  try 
the  questions  appealed  de  novo,  and  render  thereon  such  de- 
cision as  in  its  opinion  should  be  rendered  under  the  law  and 
the  evidence,  is  to  vacate  and  set  aside  the  decision  of  the 
inferior  tribunal.  (See  Freeman  on  Judgments,  sec.  328, 
and  cases  cited  in  note.)  In  effect  this  rule  has  been  applied 
by  this  court  to  proceedings  like  the  present.  {Allison  et  at. 
V.  ComWa  of  Highways,  54  111.  170 ;  and  see,  also,  McPherson 
et  al.  V.  Iloldridge,  24  id.  88.)  Even  the  power  to  vacate  the 
proceeding,  conferred  iipon  the  commissioners  of  highways  by 
the  STth  section  of  the  act,  has  been  held  to  be  suspended 
until  the  expiration  of  one  year  from  the  making  of  the  order 
by  the  supervisors, — that  is,  until  the  expiration  of  the  time 
during  which,  by  the  100th  section,  their  decision  in  regard 
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to  laying  out,  altering,  widening  or  vacating  the  road,  or  in 
refusing  to  do  the  same,  is  made  final. 

It  will  be  observed  that  the  appeal  may  be  taken  on  grounds 
affecting  the  jurisdiction  of  the  commissioners  and  going  to 
the  validity  of  the  entire  proceedings,  or  it  may  be  taken  on 
grounds  affecting  the  appellant  only ;  and  in  the  latter  case 
the  appeal  will  obviously  suspend  only  so  much  of  the  order 
of  the  commissioners  of  highways  as  affects  the  appellant. 
In  the  present  case,  the  first,  second,  third,  fourth,  fifth  and 
sixth  grounds  of  appeal  plainly  present  questions  affecting 
the  jurisdiction  of  the  commissioners  to  take  and  condemn 
every  part  of  the  right  of  way,  as  against  each  and  all  of  the 
respective  land  owners;  and  the  seventh  presents  a  question 
in  which  every  tax -payer  in  the  township  has  a  like  interest. 
If  either  the  first,  second,  third  or  seventh  grounds  of  appeal 
had  been  sustained,  (waiving  all  questions  that  might  arise 
upon  sustaining  either  or  all  of  the  others,)  the  supervisors 
must  have  refused  the  prayer  of  the  petition ;  and  such  re- 
fusal is,  as  has  been  seen,  by  the  express  terms  of  the  statute, 
made  to  be  binding  and  conclusive  upon  the  commissioners, 
so  that  they  can  not  thereafter  proceed  to  lay  out  and  open 
the  road  under  their  former  order.  Whether  this  result  should 
be  produced  by  the  appeal  of  one  or  all  of  the  land  owners 
could  not  be  material,  for  the  scope  and  effect  of  the  order  is 
not,  in  the  least,  made  to  depend  upon  that  que&tion. 

Conceding,  then,  this  to  be  so,  and  that,  as  we  have  before 
herein  said,  the  appeal  vacates  the  order  appealed  from,  it 
would  seem  it  must  follow,  upon  like  principle,  that  where 
there  is  an  appeal,  like  the  present,  upon  grounds  affecting 
the  validity  of  the  order  to  lay  out  and  open  the  road  as  an 
entirety,  while  it  is  pending,  and  until  a  final  order  is  made 
and  filed  by  the  supervisors  as  required  by  the  statute,  neither 
the  commissioners  of  highways  nor  others  can  lawfully  do 
any  act  to  lay  out  or  open  the  highway  under  or  by  virtue 
of  the  order  of  the  commissioners  from  which  the  appeal  is 
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taken.  It  is  doubtless  true  that  Mrs.  Breese,  not  being  a 
party  to  this  appeal,  is  not  bound  by  it, — that  is  to  say,  that 
she  can  not  be  held  to  have  waived  or  to  be  estopped  by  it 
in  respect  of  rights  as  to  which  an  appellant  would  be  held 
to  be  afFected  by  waiver  or  estoppel.  But  we  have  seen  that 
the  commissioners  are  bound  by  it.  They,  nor  others  repre- 
senting the  public,  have  power  to  enter  upon  the  laud  of  Mrs. 
Breese  to  lay  out  and  open  a  highway,  unless  they  can  show 
a  valid  order  of  the  commissioners  of  highways  conferring 
that  authority,  or  a  like  order  of  three  supervisors,  in  case  of 
appeal  from  the  order  of  the  commissioners.  The  burden  is 
upon  them  to  show,  affirmatively,  the  existence  of  the  order. 
Without  it  their  acts  are  a  nullity,  and  they  are  trespassers. 
The  question  is  not  what  rights  she  derives  from  the  appeal, 
but,  how  does  the  appeal  affect  the  order  under  which  the 
commissioners  attempt  to  justify. 

Assuming  that  we  are  thus  far  correct,  the  further  question 
arises  and  is  discussed  in  the  arguments  before  us,  whether 
Mrs.  Breese  is  not  concluded,  as  to  the  record  under  which 
the  commissioners  seek  to  justify,  by  an  estoppel.  The  es- 
toppel is  claimed  to  arise  thus :  Dominy  and  Lewis  alone 
appealed  from  the  order  of  the  commissioners  of  highways. 
Their  appeal  was  taken  on  the  11th  of  August,  1882,  and  the 
only  action  that  it  is  pretended  was  ever  taken  thereon  by  the 
supervisors  to  whom  the  appeal  was  taken,  was  on  the  25th  of 
the  same  month.  On  the  2d  of  July,  1883,  ten  months  and 
seven  days  after  this  pretended  action  of  the  supervisors,  the 
commissioners  of  highways  paid  Dominy  and  Lewis,  each, 
a  sum  of  money,  which  each  accepted  in  satisfaction  of  the 
damages  sustained  and  to  be  sustained  by  him  in  consequence 
of  the  laying  out  and  opening  of  this  highway.  This  could 
not  affect  the  appeal,  nor  any  action  thereunder,  of  the  super- 
visors, for  the  obvious  reason  that  it  was  long  subsequent. 
Whatever  effect  the  appeal  or  the  order  of  the  supervisors 
thereon  could  produce,  had  been  produced  before  that  time. 
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If  the  appeal  vacated  the  order  of  the  commissioners,  it  had 
been  vacated,  and  the  supervisors  had  either  made  an  order 
de  novo,  or  had  neglected  to  do  so,  and  the  rights  of  the 
commissioners  and  others,  with  reference  to  such  action  or 
non-action,  had  become  fixed  before  that  time.  The  estoppel 
was  personal  to  Dominy  and  Lewis,  and  to  their  privies,  only. 
By  accepting  the  money  they  are  precluded  from  denying  that 
it  was  lawfully  paid  to  them.  They  admit,  by  that  act,  the 
existence  of  the  highway,  whether  it  be  true  or  not  that  it 
lawfully  existed  before.  But  as  to  others  than  them  or  their 
privies,  whose  mouths  are  not  thus  closed,  the  commissioners 
must  show  affirmatively  a  record  justifying  their  acts, — ^and 
this  estoppel  is  not  a  record.  Filing  the  order  of  the  super- 
visors with  the  justice  of  the  peace  was  not  a  compliance 
with  the  statute,  and  the  act  of  the  justice  of  the  peace  in 
filing  the  copy  with  the  town  clerk  was  entirely  extra-judicial. 
With  the  wisdom  of  the  policy  adopted  by  the  statute  in  this 
respect,  we  have  nothing  to  do.  Compliance  with  the  law 
in  proceedings  of  this  kind,  and  in  respect  of  the  making  and 
filing  of  the  order  authorizing  the  opening  and  laying  out  of 
the  highway,  is  mandatory.  Hyslop  et  al.  v.  Finch,  99  111.  183, 
and  authorities  there  cited. 

Inasmuch  as  no  order  authorizing  the  opening  of  the  high- 
way has  ever  been'  filed  by  the  supervisors  in  the  office  of  the 
town  clerk,  the  commissioners  of  highways  fail  to  show  author- 
ity to  open  the  highway  across  the  land  of  Mrs.  Breese ;  and 
it  would  moreover  seem,  on  the  authority  of  Commissioners  v. 
Barry,  66  111.  496,  that  jurisdiction  to  hereafter  make  such 
order  is  lost. 

We  perceive  no  cause  to  disagree  with  the  Appellate  Court 
in  the  conclusion  which  it  reached,  and  we  concur  in  the 
views  expressed  in  the  opinion  filed  in  that  court.  Its  judg- 
ment must  therefore  be  affirmed. 

Judgment  affirmed. 
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Filed  at  Springfield  September  23,  2885. 

1.  Advancement— 6y  father  to  son— death  of  the  latter  in  the  lifetime 
of  the  former — rights  of  children  of  tJie  son — the  statute  construed.  The 
acceptance  by  a  son  of  a  oonyeyance  of  land  from  his  father,  in  sntisfnction 
of  his  share  as  prospective  heir  in  the  father's  estate,  \rill  not  only  bar  his 
own  right  to  share  in  the  distribution  of  the  father's  estate,  real  and  personal, 
but  also  that  of  his  children,  in  case  he  should  die  before  his  father. 

2.  The  fourth  section  of  the  net  of  1872,  to  the  effect  that  if  a  child  re- 
ceiving an  advancement  from  his  father  dies  before  the  father,  leaving  issue, 
the  amount  thereof  shall  be  allowed  accordingly  by  the  representatives  of  the 
son  so  advanced,  as  so  much  of  their  share  of  the  estate,  the  same  as  if  the 
advancement  had  been  made  directly  to  them,  is  not  confined  to  cases  of 
advancements  made  to  a  son  after  such  act  took  effect,  but  applies  equally 
to  advancements  mnde  before  that  time,  when  the  party  making  the  same  dies 
after  the  law  took  effect. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  George  Gardner,  Judge,  presiding. 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  First  District,  reversing  a  decree  of  the  Superior  Court 
of  Cook  county. 

The  case  was  submitted  to  the  Appellate  Court  upon  the 
following  agreed  state  of  facts:  That  John  Simpson,  Sr., 
departed  this  life  intestate,  December  3,  1880,  leaving  him 
surviving,  his  widow,  and  John  Simpson,  Jr.,  Andrew  Simp- 
son, George  Simpson  and  Charles  Simpson,  his  sons,  and 
Rhoda  Cox  and  Margaret  Hammond,  his  daughters;  that 
Amos  P.  Simpson,  another  son,  died  September  24,  1880, 
leaving  him  surviving  Asa  H.  Simpson,  Ida  M.  Simpson  and 
Burnell  Simpson,  his  children  and  only  heirs-at-law ;  that 
Mary  Pratt,  another  daughter  of  John  Simpson,  Sr.,  died 
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during  the  lifetime  of  her  father,  leaving  her  surviving,  two 
daughters,  Elizabeth  Pratt  and  Frances  Pratt,  her  only  heirs- 
at-law.  John  Simpson,  Sr.,  at  the  time  of  his  death  owned 
and  possessed  real  estate  and  personal  property,  and  an  ad- 
ministration upon  his  estate  was  had  in  the  probate  court  of 
Cook  county,  Illinois.  In  his  lifetime  he  conveyed  to  John 
Simpson,  Jr.,  certain  real  estate,  and  received  ^back  from  him 
a  release  substantially  like  the  one  hereinafter  set  forth.  He 
also  conveyed  to  his  sons  Andrew  Simpson  and  George  Simp- 
son certain  real  estate,  with  an  express  agreement  between 
himself  and  them  that  the  same  was  to  be  received  by  them 
in  full  of  their  respective  shares  in  his  estate.  He  also  con- 
veyed to  Amos  P.  Simpson  the  land  described  in  the  follow- 
ing release,  and  the  latter  thereupon  executed  and  delivered 
to  his  father  said  release  in  the  words  and  figures  following: 

"In  consideration  of  the  conveyance  to  me  this  day  of  the 
W.  ^,  E.  ^  of  the  S.  E.  ^,  and  sixty  rods  in  width  taken  from 
the  E.  side  of  the  W.  ^  of  the  N.  E.  J  of  section  number  nine, 
37  N.  of  B.  13  E.  of  the  third  principal  meridian,  in  Cook 
Co.,  111.,  by  John  Simpson,  my  father,  and  Elsie  Simpson, 
his  wife,  I  do  hereby  release  all  claim  and  right  which  I  have 
or  may  hereafter  have  or  acquire  as  heir  of  said  John  Simp- 
son, in  all  his  estate,  real  and  personal,  in  favor  of  the  other 
heirs  of  said  estate,  except  John  Simpson,  Jr.,  who  has  re- 
ceived his  portion  of  said  estate  in  the  same  manner  as  I 
have, — the  conveyance  to  me  of  said  premises  as  aforesaid 
being  intended  by  my  father,  and  accepted  by  me,  in  full 
satisfaction  of  all  my  interest  in  his  estate. 

"Witness  my  hand  and  seal  this  29th  day  of  January,  A.  D. 

18^5-  Amos  P.  Simpson.     [Seal.]" 

It  is  further  stipulated  that  the  only  question  presented  by 
this  appeal  is,  whether  the  release  above  set  forth  is  legally 
sufficient  to  bar  said  Asa  H.  Simpson,  Ida  M.  Simpson  and 
Bumell  Simpson  from  having  any  share  or  interest  in  the 
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estate  of  their  grandfather,  John  Simpson,  Sr.  The  Superior 
Court  decided  that  question  in  the  affirmative,  and  on  the 
appeal  of  Asa  H.  Simpson,  Ida  M.  Simpson  and  Bnmell 
Simpson,  the  Appellate  Court  reversed  the  decree  of  the 
Superior  Court. 

Mr.  E.  F.  BuNYAN,  for  the  appellants. 

Messrs.  Van  Arman  &  Yallbttb,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

It  is  well  settled  by  the  decisions  of  this  court,  that  if  Amos 
P.  Simpson,  the  son  of  John  Simpson,  Sr.,  deceased,  were 
now  in  life,  he  would  himself,  as  heir,  be  barred  of  all  claim 
and  interest  in  his  father's  estate,  from  the  acceptance  by  him 
from  his  father  of  a  conveyance  of  real  estate  in  full  satisfac- 
tion of  his  share,  as  heir,  in  his  father's  estate.  (Parsons  v. 
Ely,  46  111.  232 ;  Bishop  v.  Davenport,  68  id.  105 ;  Galhraith 
V.  McLain,  84  id.  379 ;  Kershaw  v.  Kershaw,  102  id.  307.) 
Are  the  children  and  heirs  of  Amos  P.  Simpson  in  like  man- 
ner barred,  he  having  died  in  the  lifetime  of  his  father,  John 
Simpson,  Sr.  ?  By  our  Statute  of  Descents  the  estate  of  a 
person  dying  intestate  descends  ''to  his  or  her  children  and 
their  descendants,  in  eqtial  parts,  the  descendants  of  a  de- 
ceased child  or  grandchild  taking  the  share  of  their  deceased 
parents  in  equal  parts  among  them."  The  latter  clause  is 
but  the  enactment  of  Blackstone's  fourth  canon  of  descents : 
"That  the  lineal  descendants,  in  infinitum,  of  any  person  de- 
ceased, shall  represent  their  ancestor, — that  is,  shall  stand  in 
the  same  place  as  the  person  himself  would  have  done  had 
he  been  living.  ♦  *  *  And  these  representatives  shall  take 
neither  more  nor  less,  but  just  so  much  as  their  principals 
would  have  done.  *  ♦  *  This  taking  by  representation  is 
called  succession  in  stirpes,  according  to  the  roots,  since  all 
the  branches  inherit  the  same  share  that  their  root,  whom 
they  represent,  would  have  done."   (2  Black.  Com.  216,  217.) 
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Question  might  be  made,  as  Amos  P.  Simpson  had  received 
fall  satisfaction  of  and  given  acquittance  for  his  share  in  his 
father's  estate,  whether,  within  the  language  of  the  statute, 
there  was  any  share  of  the  deceased  parent,  Amos  P.  Simp- 
son, for  his  children  to  take.  Without  dwelling  upon  this, 
we  pass  to  other  coniderations. 

At  the  time  Amos  P.  Simpson  received  from  his  father 
this  conveyance  of  real  estate  in  satisfaction  of  his  share  in 
the  father's  estate,  there  was  this  provision  of  the  statute 
upon  the  subject  of  advancement:     "Where  any  of  the  chil- 
dren of  a  person  dying  intestate,  or  their  issue,  shall  have 
received  from  such  intestate,  in  his  or  her  lifetime,  any  real 
or  personal  estate  by  way  of  advancement,  and  shall  desire 
to  come  into  the  partition  or  distribution  of  such  estate  with 
the  other  parceners  or  distributees,  such  advancement,  both 
of  real  and  personal  estate,  shall  be  brought  into  hotchpot 
with  the  whole  estate,  real  and  personal,  of  such  intestate ; 
and  every  person  so  returning  such  advancement  as  afore- 
said, shall  thereupon  be  entitled  to  his  or  her  just  proportion 
of  said  estate."    (Rev.  Stat.  1845,  p.  546,  sec.  51.)    This  pro- 
vision contains  a  clear  implication  that  where  there  has  been 
an  advancement  it  shall  debar  sharing  in  the  partition  or 
distribution  of  an  estate  unless  the  flCdvancement  be  returned. 
There  appears  here  no  oflFer  of  a  return  of  the  advancement. 
Under  a  Massachusetts  statute,  that  where  there  had  been 
advancements  made  they  should  be  taken  into  consideration, 
and  be  deducted  from  the  shares  of  the  persons  advanced,  in 
the  partitioning  of  intestate  estate,  it  was  held  in  Quarles  v. 
QuarleSy  4  Mass.  680,  and  Kenney  v.  Tttrlcer,  8  id.  143,  where 
a  son  received  from  his  father  a  deed  of  real  estate  in  satis- 
faction of  his  share  in  his  father's  estate,  and  the  son  died 
in  the  lifetime  of  the  father,  and  afterwards  the  father  died 
intestate,  that  it  was  an  advancement  to  the  son  in  full,  and 
that  the  children  of  the  son  were  barred  from  any  share  in 
the  grandfather's  estate. 
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But  we  have  a  statate  that  went  in  force  July  1,  1872, 
(Laws  1S71-72,  p.  352,)  which,  by  express  enactment,  meets 
the  precise  case  at  bar.  Section  4  of  the  act  is :  "Any  real 
or  personal  estate  given  by  an  intestate  in  his  lifetime,  as 
an  advancement,  to  any  child  or  lineal  descendant,  shall  be 
dbnsidered  as  part  of  the  intestate's  estate,  so  far  as  it  regards 
the  division  and  distribution  thereof  among  his  issue,  and 
shall  be  taken  by  such  child  or  other  descendant  towards  his 
share  of  the  intestate's  estate ;  but  he  shall  not  be  required 
to  refund  any  part  thereof,  although  it  exceeds  his  share. " 
Section  5  provides  that  if  the  advancement  is  in  real  estate, 
and  its  value  is  expressed  in  the  conveyance  or  in  the  written 
acknowledgment  thereof  by  the  party  receiving  it,  it  shall  be 
considered  as  of  that  value  in  the  distribution  of  the  estate, 
otherwise  it  shall  be  estimated  according  to  its  value  when 
given.  And  section  8  is :  "If  a  child  or  other  descendant 
so  advanced,  dies  before  the  intestate,  leaving  issue,  the  ad- 
vancement shall  be  taken  into  consideration  in  the  division 
or  distribution  of  the  estate  of  the  intestate,  and  the  amount 
thereof  shall  be  allowed  accordingly  by  the  representatives 
of  the  heirs  so  advanced,  as  so  much  received  towards  their 
share  of  the  estate,  in  like  manner  as  if  the  advancement 
had  been  made  directly  to  them."  This  last  section  makes 
the  representatives  of  a  person  advanced,  to  be  affected  by 
the  advancement  in  the  same  manner  as  if  the  advancement 
had  been  made  directly  to  them, — so  that  the  children  of 
Amos  P.  Simpson  would,  under  this  statute,  be  barred  in 
like  manner  as  he  himself  would  be  were  he  now  living. 

It  is  objected  that  this  statute  does  not  apply  because  the 
advancement  was  made  to  Amos  P.  Simpson  January  29, 
1S55,  and  that  the  legal  effect  of  the  advancement  must  be 
determined  by  the  statute  in  force  at  the  time  it  was  made. 
But  why  so  ?  The  statute,  in  allowing  it  operation  here,  in 
nowise  nffects,  to  their  injury,  the  rights  of  Amos  P.  Simpson, 
or  his  father  in  respect  of  the  advancement  which  had  been 
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made,  nor  the  contract  which  they  had  made.  It  was  their 
contract  that  this  land  conveyed  by  the  father  to  the  son 
should  be  in  full  satisfaction  of  the  son's  share  in  the  father's 
estate.  Their  purpose  was,  that  neither  the  son  nor  his  chil- 
dren should  have  any  further  interest  in  the  father's  estate, 
and  that  the  remainder  of  the  father's  estate  should  all  go  tb 
the  other  children  unprovided  for.  The  intent  was,  that  this 
share  of  the  estate  should  be  extinguished  bs  to  all  claimants. 
The  statute  provision  that  the  son's  children  should  be  bound 
by  the  advancement  received  in  the  same  manner  as  the  son, 
was  in  aid  of  the  contract  between  the  father  and  son  in 
giving  it  the  precise  effect  which  they  intended.  No  rights 
of  the  son's  children,  he  being  then  living,  were  affected  by 
the  passage  of  the  act,  with  its  application  to  advancements 
theretofore  made.  Such  children  had  then,  in  their  father's 
lifetime,  no  rights  to  be  affected.  It  was  entirely  competent 
for  the  legislature,  as  respects  any  rights  of  appellees,  to 
have  enacted  at  that  time  that  grandchildren  should  not  in- 
herit at  all  from  grandparents ;  and  it  surely  was  not  only 
unobjectionable,  but  highly  proper  legislation,  that  where  a 
son  had,  by  contract,  received  an  advancement  in  full  of  his 
share  in  his  father's  estate,  the  children  of  the  son,  equally 
with  himself,  should  be  barred  from  inheritance  in  such  es- 
tate. The  statute  is  not,  in  terms,  made  in  any  way  pros- 
pective in  its  operation, — to  relate  to  cases  of  advancement 
thereafter  to  be  made, — but  it  is  enacted  for  the  case  of  "any 
real  or  personal  estate  given  by  an  intestate  in  his  lifetime, 
as  an  advancement."  When  the  grandfather,  here,  came  to 
his  death  intestate,  there  was  presented  the  case,  under  the 
statute,  where  a  child,  who  had  been  advanced  by  the  intes- 
tate in  his  lifetime,  had  died  before  the  intestate,  leaving 
issue ;  and  we  are  of  opinion  the  statute  had  operation  as 
to  such  issue,  without  regard  to  the  fact  whether  the  time 
of  making  the  advancement  was  before  or  subsequent  to 
the  passage  of  the  statute.     The  statute  had  respect  to  the 
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amount,  lessening  it,  which  grandchildren,  in  a  certain  con- 
dition,— where  an  advancement  had  been  made, — should  in- 
herit from  grandparents,  and  was  operative,  we  think,  with 
respect  to  all  grandchildren  whom  it  found  under  such  con- 
dition as  named  in  the  statute,  at  the  time  it  was  passed. 
The  statute  operated  upon  the  existing  state  and  condition  of 
appellees  at  the  time  of  the  grandfather's  death,  and  in  so 
doing  had  no  objectionable  retroactive  effect.  This  is  the 
reasonable  construction,  in  accordance  with  the  terms  of  the 
statute,  injurious  to  no  existing  rights  at  the  time  of  the  pas- 
sage of  the  act,  and  the  one  which  justice  requires  should  be 
adopted. 

It  is  claimed  further  that  this  court  has  decided  that  such 
a  transaction  as  that  between  John  Simpson,  Sr.,  and  Amos 
P.  Simpson,  is  not  an  advancement,  and  reference  is  made 
to  Bishop  V.  Davenport^  and  Kershaw  v.  Kershaw,  supra,  as 
so  deciding.  This  is  a  misapprehension  of  those  decisions. 
The  question  in  those  cases  was,  whether  children  who  had 
received  property  under  such  an  express  contract  as  in  this 
case,  could,  in  disregard  of  their  contracts,  bring  into  hotchpot 
what  they  had  received,  and  come  in  and  share  in  the  distri- 
bution of  the  estate, — and  it  was  held  they  could  not ;  that 
those  were  not  such  cases  of  advancement,  under  the  statute, 
that  the  children  who  had  thus  received  property  upon  an 
express  contract  that  it  should  be  in  full  satisfaction  of  their 
shares  in  their  father's  estate,  could,  after  the  death  of  the 
father  intestate,  bring  what  they  had  received  into  hotchpot, 
and  claim  the  right  to  share  in  the  distribution  of  his  estate ; 
that  they  were  barred  by  the  express  contract  which  they  had 
made,  from  all  share  in  the  estate.  This  was  all  that  was, 
in  fact,  decided  in  those  cases,  or  intended  to  be  decided. 
There  are  not  in  the  present  case,  as  in  the  former  ones, 
persons  claiming  to  share  in  an  estate  in  opposition  to  their 
express  contract  by  which  they  had  received  property  in  full 
satisfaction  of  their  shares  in  the  estate.  The  conveyance 
39—114  III, 
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of  land  which  Amos  P.  Simpson  received  from  his  father, 
was,  in  truth,  an  advancement, — something  received  from  his 
father  in  anticipation  of  what  he  might  receive  by  inherit- 
ance,— differing  from  a  simple  advancement  in  that  it  was  an 
advancement  in  full,  made  such  by  the  superadded  express 
contract  of  the  parties ;  and  under  the  circumstances  of  this 
case,  the  advancement  being  regarded  as  one  in  full,  the 
property  conveyed  can  not  be  brought  into  hotchpot,  and  ap- 
pellees can  in  nowise  share  in  the  distribution  of  the  estate 
of  John  Simpson,  Sr.,  deceased.  As  against  the  children  of 
Amos  P.  Simpson,  in  order  that  they  may  be  brought  within 
the  operation  of  this  section  8  of  the  statute,  we  can  have  no 
doubt  that  what  he  thus  received  from  his  father  should  be 
regarded  as  an  advancement,  and  that  this  is  not  inconsistent 
with  any  former  holding  of  this  court. 

We  are  of  opinion  the  Superior  Court  decreed  rightly,  and 
the  judgment  of  the  Appellate  Court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion.  Judgment  reversed. 

Mr.  Justice  Scott  :     I  do  not  concur  in  this  decision. 

Mr.  Chief  Justice  Mulkey  :  While  I  concur  in  all  that  is 
said  in  the  opinion  in  this  case,  I  go  further,  and  hold  that 
notwithstanding  the  father  of  the  grandchildren  died  before 
the  intestate,  the  grandchildren  must  nevertheless  take,  if 
they  take  at  all,  per  stirpeSy  and  consequently  their  supposed 
rights  are  not  and  can  not  be  superior  to  those  of  the  father 
if  he  were  living.  As  it  is  conceded  if  the  father  were  now 
claiming  instead  of  his  children  he  would  h/kve  no  standing  in 
court,  it  follows  the  situation  of  the  latter  is  no  better.  The 
conclusion,  then,  to  me,  seems  irresistible,  that  the  statute 
relating  to  the  subject  is  merely  declaratory  of  the  common 
law,  and  that  in  no  view  of  the  case  are  the  grandchildren 
entitled  to  participate  in  the  proceeds  of  the  estate. 
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*  Michael  Johnson 

V. 

Sarah  C.  Johnson. 

Filed  at  Springfield  November  14,  1885. 

1.  Divorce — in  cctse  of  a  void  marriage—former  husband  living,  A 
decree  of  divorce  can  not  be  had  by  the  wife  on  the  ground  of  desertion,  if 
the  complainant,  at  the  time  of  the  alleged  marriage  in  respect  of  which  the 
divorce  is  sought,  had  a  husband  then  living,  and  the  prior  marriage  had  not 
been  dissolved  by  divorce,  although  the  former  husband  may  have  deserted 
her  and  had  not  been  heard  of  by  her  for  six  years  before  her  second  mar- 
riage.    In  such  case  the  second  marriage  is  a  nullity. 

2.  Mabriagb— ite  validity^f>re8umption8  in  respect  thereto — long  con- 
tinue-d  absence  of  former  hueband.  Where  a  marriage  in  fact  is  shown,  the 
law  raises  a  strong  presumption  in  favor  of  its  legality,  and  the  burden  of 
proof  is  on  the  party  contesting  its  validity  to  show  that  it  is  not  valid. 

3.  So,  although  the  presumption  in  favor  of  the  validity  of  a  marriage  in 
tAcif  and  of  the  innocence  of  the  contmcting  parties,  may  conflict  with  that 
of  the  continued  life  of  a  former  husband  or  wife  not  heard  from  for  a  period 
less  than  seven  years  prior  to  the  second  man'iage,  yet  if  neither  presump- 
tion is  aided  by  proof  of  facts  or  circumstances  cooperating  with  it,  the  pre- 
sumption of  the  validity  of  the  second  marriage  must  prevail  over  the  other^ 

4.  Where  a  woman,  six  years  after  her  husband  was  last  heard  from,  i»- 
married  to  another  man,  and  the  validity  of  the  Jitter  marriage  is  brought  in< 
question  many  years  af tei-ward,  on  the  presumption  that  her  former  husband! 
was  living  at  the  time  of  such  last  marriage,  the  oourt  may  take  into  consid- 
eration the  fact  that  the  former  husband  has  not  since  that  time  been  heard 
from;  and  in  such  case  the  dissolution  of  the  former  marriage  by  death  or 
divorce  before  her  second  marriage  will  be  presumed. 

5.  The  general  presumption  is  that  life  continues  for  seven  years  after  am 
absent  party  is  last  heard  from,  and  after  the  lapse  of  that  time,  death  is  pre- 
Bumed;  but  the  presumption  is  not  conclusive,  and  may  be  rebutted  by  proor 
of  facts  and  circumstances  inconsistent  with  and  sufficient  to  overcome  it. 

6.  Death — presumption  from  long  continued  absence — evidence.  Mere- 
rumor,  however,  that  an  absent  party  not  heard  from  for  several  years,  is- 
dead  or  living,  is  not  admissible  in  evidence,  either  to  aid  or  rebut  the  pre- 
sumption of  his  life  or  death  at  a  particular  time  after  he  was  last  heard  from. 

7.  Seven  years  must  elapse  before  the  presumption  of  death  arises.  After 
that  length  of  time  death  is  presumed^,  but  there  is  no  presumption  that  the 
life  continued  through  the  entire  period,  or  that  it  was  not  extinguished  at 
any  particular  time  within  it. 
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8.  A  jury  may  find  the  fhct  of  the  death  of  a  party  from  the  lapse  of  a 
much  shorter  period  than  seven  years  nnheard  from,  when  the  circnmstances 
of  the  case  raise  the  presumption  of  death.  The  age,  state  of  health  and 
habits  of  the  absent  party,  and  many  other  circumstances,  may  be  shown  to 
aid  or  rebut  the  presumption  of  the  continuance  of  life. 

9.  Abatement— plea  of  prior  suit  for  the  same  cause — requisites  of  the 
plea,  as  to  the  pendency  of  such  suit,  A  plea  to  a  bill  for  divorce,  showing 
that  prior  to  the  filing  of  the  same  the  complainant  had  exhibited  her  bill  for 
a  divorce  in  another  court,  alleging  as  cause  therefor  the  same  matters  as  in 
the  latter  bill,  is  bad  on  demurrer,  if  it  fails  to  show  that  the  former  suit  is 
still  pending. 

10.  Alleoations  and  decbbb— a«  to  matters  in  defence  in  chancery. 
A  defendant  in  a  chancery  suit  is  bound  to  apprise  the  complainant,  by  his 
answer,  of  the  nature  of  the  defence  he  intends  to  set  up,  and  he  can  not 
avail  himself  of  any  matter  in  defence  not  stated  in  his  answer,  even  though 
it  may  appear  in  the  evidence. 

11.  Ohanoeby — striking  from  the  files  an  amendment  to  ^nswer  «« 
chancery — discretion.  In  a  suit  by  a  wife  for  divorce,  on  the  ground  of 
desertion,  upon  which  an  issue  of  fact  was  submitted  to  a  jniy,  the  defend- 
ant, by  leave  of  court,  after  the  jury  had  retired,  filed  an  amendment  to  his 
answer,  setting  up  that  the  marriage  was  void  for  the  reason  that  the  com- 
plainant, at  the  time  of  her  alleged  marriage  with  him,  had  a  husband  then 
living,  the  court,  after  the  verdict,  on  motion,  ordered  this  amendment  to  be 
stricken  from  the  files:  Held,  that  the  motion  to  strike  the  amendment  from 
the  files  was  addressed  to  the  discretion  of  the  court,  and  that  the  action  of 
the  court  could  not  be  the  subject  of  review  unless  it  was  made  to  appear 
that  the  defendant  was  thereby  deprived  of  some  substantial  right 

12.  Instbuction— ?ioi  applicable  to  any  issue.  On  bill  by  a  wife  for 
divorce,  where  the  only  issue  by  the  pleadings  was,  whether  the  husband  had 
deserted  her  for  two  years  prior  to  the  filing  of  the  bill,  the  defendant  asked 
the  court  to  instnict  the  jury,  that  if  they  believed,  from  the  evidence,  that 
the  complainant  had  a  husband  living  at  the  time  of  her  marriage  with  de- 
fendant, they  should  find  for  him,  which  the  court  refused:  Held,  properly 
refused,  for  the  reason  there  was  no  such  issue. 

13.  Evidence — proving  the  same  fact  tu^ice.  On  the  trial  of  a  suit  for 
divorce,  the  complainant  testified  to  the  fact  of  a  former  marriage  with  another 
man  who  had  not  been  heard  from  for  six  years  before  her  marriage  with  the 
defendant,  and  it  was  held,  no  error  to  refuse  in  evidence  the  certificate  of 
her  former  marriage  to  prove  the  same  fact. 

Writ  op  Error  to  the  Appellate  Conrt  for  the  Third  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Cass  county;  the  Hon.  Cyrus  Eplkr,  Judge,  pre- 
siding. 
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Mr.  R.  W.  Mills,  for  the  plaintiff  in  error : 

The  circuit  court  of  Cass  county  had  no  jurisdiction  of  the 
suit,  for  the  reason  that  at  the  time  it  was  commenced  the 
circuit  court  of  Menard  county  had  acquired  jurisdiction. 
Two  courts  can  not  have  jurisdiction  of  the  same  cause  at 
the  same  time.     1  Bouvier's  Law  Die.  p.  770,  sec.  4. 

A  second  marriage  while  the  first  subsists  undissolved  by 
death  or  divorce,  is  an  absolute  nullity.  Bishop  on  Mar- 
riage and  Divorce,  sees.  201,  205;  1  Blackstone*s  Com.  436; 
2  Kent's  Com.  79. 

The  court  erred  in  striking  the  amended  answer  from  the 
files.     Bev.  Stat.  chap.  110,  sec.  24. 

Whether  our  courts  can  annul  a  void  marriage  as  the 
ecclesiastical  courts  do,  is  a  question  that  does  not  arise 
here.  The  only  question  here  is,  can  the  court  dissolve  a 
void  marriage. 

Messrs.  Ebtcham  &  Gridlet,  for  the  defendant  in  error : 

The  wife  was  not  a  competent  witness  to  prove  her  former 
marriage.     4  Bishop  on  Marriage  and  Divorce,  sec.  327. 

The  presumption  in  favor  of  innocence  and  the  legality  of 
a  marriage  is  such  as  to  throw  the  burden  of  proving  that 
complainant  had  a  living,  undivorced  husband,  upon  the  de- 
fendant. Harris  v.  Harris,  8  Bradw.  57 ;  Dijon  v.  People,  18 
Mich.  84 ;  Hull  v.  Ilowls,  27  Miss.  471 ;  Chapman  v.  Cooper, 
5  Rich.  452;  Candy  v.  George,  6  id.  103;  Rex  y,  Twyning, 
2  B.  &  Al.  385. 

The  plea  to  the  jurisdiction  was  bad.  {Garrick  v.  Cham- 
berlain,  97  III.  620.)  But  by  answering  over,  defendant  is 
estopped  from  raising  the  question  of  the  sufficiency  of  the 
plea.     Gould's  Pleading,  (4th  ed.)  p.  441,  chap.  9,  sec.  43. 

The  instruction  as  to  a  former  marriage  was  properly 
refused,  as  there  was  no  such  issue  presented. 
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Mr.  Justice  Shops  delivered  the  opinion  of  the  (3oart : 

This  was  a  bill  for  divorce,  filed  by  Sarah*  C.  Johnson, 
defendant  in  error,  against  Michael  E.  Johnson,  plaintiff  in 
error,  in  the  Cass  circuit  court,  where  a  decree  of  divorce 
was  rendered.  The  cause  was  taken  by  writ  of  error,  by  de- 
fendant below,  to  the  Appellate  Court  for  the  Third  District. 
The  decree  of  the  lower  court  was  there  affirmed,  and  the 
present  writ  of  error  is  prosecuted  to  this  court  from  that 
order  of  affirmance. 

The  bill  alleges,  in  the  usual  form,  the  residence  of  com- 
plainant, her  marriage  with  defendant,  and  charges  willful 
desertion  by  him  for  more  than  two  years,  etc.  At  the  August 
term,  L884,  of  said  circuit  court,  the  defendant  appeared  and 
filed  a  plea,  averring,  in  apt  words,  that  before  the  tiling  of  her 
bill  in  said  court  the  complainant  had  exhibited  her  bill  in  the 
Menard  circuit  court  against  the  defendant,  for  divorce,  and 
alleging,  as  cause  therefor,  the  same  matters,  etc.,  set  up  in  her 
bill  here  filed,  but  failed  to  aver  that  such  former  proceeding 
was  still  pending.  To  this  plea  a  demurrer  was  interposed, 
and  sustained  by  the  court,  and  this  ruling  is,  among  others, 
assigned  for  error.  The  demurrer  was  properly  sustained. 
The  plea,  to  have  been  sufficient,  should  have  averred  that 
the  former  cause  was  pending.  Garrick  et  al.  v.  Chamberlain 
et  al.  97  111.  620. 

The  defendant,  by  leave  of  the  court,  answered,  denying 
the  allegations  of  the  bill.  Replication  being  filed  thereto,  the 
cause  was  tried  by  a  jury,  resulting  in  a  verdict  for  complain- 
ant. A  motion  by  defendant  for  a  new  trial  was  overruled,  and 
on  a  subsequent  day  of  the  term  a  decree  of  divorce  entered. 
After  the  jury  had  retired  to  consider  of  their  verdict,  the  de- 
fendant, by  leave,  filed  an  amendment  to  his  answer,  in  which 
it  was  averred  "that  at  the  time  of  the  pretended  marriage  of 
the  complainant  with  the  defendant,  the  complainant  was  a 
married  woman,  and  was  then  and  there  the  wife  of  one  Albert 
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Thurber,  who  was  then  and  there  alive."  After  the  return 
of  the  verdict  this  amendment  was,  on  complainant's  motion, 
stricken  from  the  files,  and  this  ruling  is  also  assigned  for 
«rror.  This  motion  was  addressed  to  the  sound  discretion 
of  the  court,  the  exercise  of  which  will  not  be  the  subject  of 
review  unless  it  appears  that  some  substantial  right  has  been 
lost  to  the  defendant,  or  some  legal  or  equitable  .defence  denied 
him.  In  the  view  we  take  of  this  case,  as  will  be  seen  here- 
after, this  amendment  could  have  been  of  no  avail  to  the 
defendant  upon  the  case  made  by  the  evidence  introduced  or 
offered  in  the  court  below. 

That  the  evidence  is  sufficient  to  warrant  the  verdict  and 
-decree  in  favor  of  complainant  is  not  denied  by  counsel  for 
defendant,  if  her  marriage  with  the  defendant  was  a  valid 
marriage.  The  serious  contention  is,  that  at  the  time  of  the 
marriage  of  complainant  with  defendant  she  had  a  former 
husband  living,  and  therefore  her  marriage  with  defendant 
was  void, — that  whatever  her  rights  under  a  bill  properly 
framed  for  that  purpose  might  be,  no  relief  could  be  granted 
under  this  bill.  This  position  of  counsel  would  be  undeniable 
if  the  evidence  warrants  the  assumption  that  complainant 
had  a  former  husband,  who  was  living  at  the  second  marriage, 
and  from  whom  she  had  never  been  divorced.  The  only  evi- 
dence contained  in  the  record  tending  to  establish  that  at  the 
time  of  her  marriage  with  defendant  the  complainant  had  a 
husband  living,  is  that  given  by  complainant  on  cross-exam- 
ination by  defendant's  counsel.  This  evidence  was,  in  sub- 
stance, that  complainant  was  married  to  one  Albert  Thurber 
in  Menard  county,  Illinois,  on  the  26th  day  of  July,  1866; 
that  they  lived  together  three  months;  that  said  Thurber 
then  deserted  her  and  went  away ;  that  about  a  year  after 
the  separation,  and  some  time  in  1867,  she  received  a  letter 
from  him,  and  that  from  that  time  to  the  trial,  in  August, 
1884,  she  had  not  seen  him  or  heard  from  him ;  that  she  had 
heard  rumors  at  one  time  that  he  was  dead,  and  another  that 
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he  was  alive,  and  another  that  he  was  married  again.  Ni> 
other  witness  testified  in  regard  to  the  matter  under  consid- 
eration, or  to  any  circumstance  having  any  bearing  thereon, 
and  no  other  evidence  was  offered. 

The  marriage  of  complainant  with  the  defendant  is  shown 
to  have  been  solemnized  in  the  month  of  February,  1874, — 
over  six,  but  less  than  seven,  years  after  the  last  knowledge 
of  the  former  husband, — and  it  is  contended,  that  as  the  law 
presumes  the  continuance  of  life  where  the  time  of  the  absence 
has  not  extended  to  seven  years,  this  presumption  must  con- 
trol, and  therefore  the  marriage  in  issue  is  void.  It  has  been 
repeatedly  held  that  mere  rumor  that  the  absent  party  is 
dead  or  living  can  not  be  received  in  evidence,  either  to  aid  or 
rebut  the  presumption  of  life.  The  case  of  the  defendant,  as 
made  by  his  amendment  to  his  answer,  therefore  rests  solely 
upon  this  supposed  presumption  of  the  living  of  the  former 
husband  at  the  time  of  the  last  marriage.  The  general  pre- 
sumption is,  that  life  continues  for  seven  years  after  the 
party  is  last  heard  from,  and  after  the  lapse  of  that  time 
death  is  presumed ;  but  the  presumption  is  not  conclusive, — 
is  presumptio  juris  only, — and  may  be  rebutted  by  proof  of 
facts  and  circumstances  inconsistent  with  and  sufficient  to 
overcome  it.  Under  the  rule,  seven  years  must  ehipse  before 
the  presumption  of  death  arises.  When  the  seveu  years  have 
elapsed,  the  fact  of  death  is  presumed ;  but  there  is  no  pre- 
sumption that  the  life  continued  through  the  entire  period, 
or  that  it  was  or  was  not  extinguished  at  any  particular  time 
within  it, — that  is,  the  law  raises  no  presumption  as  to  the 
time  when,  within  the  seven  years,  the  death  in  fact  occurred. 
(1  Greenleaf  on  Evidence,  sec.  41 ;  Bishop  on  Marriage  and 
Divorce,  sees.  452-456.)  It  is  also  clear  that  the  jury  may 
find  the  fact  of  death  from  the  lapse  of  a  much  shorter  period 
than  seven  years,  when  the  circumstances  of  the  particular 
case  raise  the  presumption  of  death.  1  Greenleaf  on  Evi- 
dence, supra. 
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But  if  the  law  raises  the  presumption  that  the  former  hus- 
band was  alive  at  the  date  of  the  last  marriage,  from  the  fact 
that  seven  years  had  not  then  elapsed  since  the  last  knowl- 
edge of  him,  it  also,  in  the  absence  of  proof  to  the  contrary, 
presumes  that  the  parties  in  contracting  such  marriage,  and 
in  subsequently  cohabiting,  were  innocent  of  immorality  or 
crime,  and  that  there  was  no  legal  impediment  to  its  con- 
summation. When  a  marriage  is  shown,  in  fact,  the  law 
raises  a  strong  presumption  in  favor  of  its  legality,  and  the 
burden  is  with  the  party  objecting  to  its  validity  to  prove 
that  it  is  not  valid.  (Bishop  on  Marriage  and  Divorce,  sees. 
457,  458.)  Presumptions  of  this  class  are  not  conclusive, 
but  are  suflScient,  in  general,  to  shift  the  burden  of  proof. 
(1  Greenleaf  on  Evidence,  sees.  33-35.)  These  presumptions 
of  innocence,  and  of  the  validity  of  the  marriage,  conflict  with 
the  presumption  of  life,  and  if  neither  presumption  is  aided 
by  proof  of  facts  or  circumstances  cooperating  with  it,  the  pre- 
sumption of  the  validity  of  the  marriage  has  generally  been 
held  to  be  the  stronger,  and  to  prevail  over  the  presumption 
of  the  continuance  of  the  particular  life, — and  this  is  so  held 
although  the  time  elapsing  between  the  last  knowledge  of  the 
former  husband  and  the  second  marriage  is  much  less  than 
seven  years. 

Rex  V.  Ticyning,  2  B.  &  Al.  386,  was  a  case  where  these 
conflicting  presumptions  came  under  consideration.  The  wife 
of  a  soldier  who  went  abroad,  married  again  in  a  little  over 
a  year,  and  the  question  was  as  to  the  legitimacy  of  the  chil- 
dren of  this  second  marriage.  The  court  said :  "The  law 
presumes  the  continuance  of  life  for  seven  years,  but  it  also 
presumes  against  the  commission  of  crime.  It  is  contended 
that  the  death  of  the  husband  ought  to  have  been  proved,  but 
the  answer  is,  that  the  presumption  of  law  is  that  he  was  not 
alive,  when  the  consequence  of  his  being  so  is  that  another 
person  has  committed  a  crime.*' 
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In  Yates  v.  Houston,  3  Texas,  449,  four  years  only  had 
elapsed  after  the  disappearance  of  the  wife  before  the  hus- 
band and  another  woman  appeared  as  husband  and  wife, 
under  circumstances  raising  the  presumption  of  marriage, 
and  in  considering  the  subject  of  the  conflicting  presump- 
tions, the  court  held  that  "the  rational  presumption,  after 
this  lapse  of  time,  is,  that  the  former  wife  is  dead.  The  ordi- 
nary presumption  of  the  continuance  of  human  life  should 
not,  under  the  facts  in  this  case,  outweigh  the  presumption 
in  favor  of  the  innocence  of  their  cohabitation,  and  that  there 
was  no  legal  impediment  to  their  contracting  the  matrimonial 
relation. " 

In  Dixon  v.  The  People,  18  Mich.  84,  the  prosecution,  de- 
siring to  use  a  witness  who  claimed  to  be  the  wife  of  the 
defendant,  produced  evidence  of  her  marriage  to  one  Phillips 
in  1859.  Thereupon  she  was  put  on  the  stand,  and  admitted 
her  marriage  with  Phillips,  and  stated  that  she  last  heard 
from  him  in  April,  1860,  and  supposing  he  was  dead,  mar- 
ried the  defendant  in  1865.  The  tourt  below  permitted  her 
to  testify,  against  the  objection  of  the  defendant.  The  Su- 
preme Court  of  that  State,  in  reviewing  the  case,  said :  "The 
presumption  of  innocence, — that  she  would  not  commit  the 
crime  of*bi<^amy  by  marrying  the  defendant  while  Phillips  was 
alive, — rendered  it  obligatory  on  the  court,  in  the  absence  of 
testimony  to  the  contrary,  conclusively  to  presume  the  death 
of  Phillips  and  the  validity  of  her  marriage  with  defendant." 

In  Senser  et  al.  v.  Bower  et  al,  1  Pa.  450,  the  court,  in  de- 
termining the  validity  of  a  second  marriage,  say :  "But  there 
is  said  to  be  the  same  evidence  of  a  precedent  marriage  of 
the  mother  with  another  man,  who  was  alive  at  her  second 
marriage,  and  hence  a  supposed  dilemma ;  but  the  proof  being 
€qual,  the  presumption  is  in  favor  of  innocence.  And  so  far 
is  this  carried  in  the  case  of  conflicting  presumptions,  that 
the  one  in  favor  of  innocence  shall  prevail.* 
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In  Hull  V.  Rawls,  27  Miss.  471,  the  widow  of  Bawls  peti- 
tioned for  dower,  which  was  resisted  upon  the  ground  that 
her  marriage  with  Rawls  was  void,  for  the  reason  that  he  had 
a  wife  living  at  the  date  of  his  marriage  with  the  petitioner. 
The  proof  showed  that  petitioner  and  Rawls  were  married 
December  6,  1848,  and  that  in  1844  Rawls  was  hving  with 
another  woman  whom  he  recognized  as  his  wife.  The  court 
said :  "The  fact  that  the  deceased  (Rawls)  was  living  in  1844 
with  a  woman  believed  to  be  his  wife,  is  no  evidence  that  she 
-was  living  on  the  6th  of  December,  1848.  The  marriage 
having  been  solemnized  according  to  the  forms  of  law,  every 
presumption  must  be  indulged  in  favor  of  its  validity." 

The  case  of  Chapman  v.  Cooper,  5  Rich.  452,  was  where  five 
or  six  years  only  had  intervened  between  the  time  the  former 
husband  was  last  heard  from  and  the  second  marriage  of  the 
veife,  and  the  court  held  that  under  the  facts  of  that  case 
{the  case  having  been  brought  many  years  afterwards,)  the 
presumption  of  innocence  ought  to  prevail. 

The  only  case  of  this  (Character  determined  in  this  State, 
that  we  are  aware  of,  came  before  the  Appellate  Court  for 
the  Second  District  for  consideration, — Harris  v.  Harris,  8 
Bradw.  57.  That  was  a  bill  for  divorce,  filed  by  the  husband 
against  the  wife,  seeking  to  declare  the  marriage  void  because 
the  wife  had  a  former  husband  living  at  the  time  of  the  mar- 
riage of  these  parties.  That  court,  in  an  able  opinion  by 
PiLLSBURY,  J.,  after  reviewing  many  of  the  authorities  here 
<;ited,  said:  "In  cases  like  this  at  bar,  where  nine  years  had 
elapsed  (at  the  trial)  from  the  time  the  first  husband  was  last 
heard  from  or  seen  by  any  witness  testifying  in  the  cause, 
the  law  will  not  presume  the  continuance  of  life  to  the  time 
of  the  second  marriage,  but  will  require  the  complainant  to 
introduce  direct  evidence  to  prove  that  the  former  husband 
was  alive  at  the  date  of  the  second  marriage.  There  being 
no  sufficient  evidence  of  this  charactei;  to  sustain  the  verdict, 
and  as  the  instructions  permitted  the  jury  to  find  Lowry 
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(the  former  husband)  was  living  at  the  time  of  the  marriage 
between  these  parties,  from  the  presumption  of  life,  alone, 
thereby  changing  the  burden  of  proof  from  complainant  to 
the  defendant,  the  case  will  be  reversed." 

Further  citation  of  authorities  will  be  unnecessary,  as  those 
cited  sufficiently  show  the  trend  of  judicial  determination  on 
this  subject.  It  will  be  seen  that  many  of  the  cases,  like  Rex 
V.  Twyning,  supra,  seem  to  lay  down  the  proposition  as  a  strict 
rule  of  law,  and  hold  that  the  presumption  of  innocence  will 
prevail  whenever  the  presumption  of  the  continuance  of  life 
would  impute  crime.  This  appears  to  be  the  chief  ground 
for  criticism  of  the  case  last  named,  in  Rex  v.  Harhiyrne,  2 
A.  &  El.  540.  We  think,  however,  that  the  weight  of  author- 
ity is,  that  it  is  a  question  of  fact  to  be  determined  upon 
the  circumstances  of  the  particular  case, — that  there  is  no 
rigid  presumption  to  be  inflexibly  followed,  aside  from  the 
considerations  of  such  circumstances.  In  Rex  v.  Harhorne, 
supra,  the  circumstances  being  that  the  wife  had  been  seen 
within  twenty-five  days  of  the  second  marriage  of  the  hus- 
band, it  was  held  that  the  presumption  of  the  continuance  of 
life  should  prevail,  while  in  Greenborough  v.  Utiderhill,  12  Vt. 
604,  (afterwards  questioned  in  Northfield  v.  Plymouthy  20  id. 
582,)  it  was  held  that  after  an  absence  of  two  years  not  heard 
from,  the  presumption  of  innocence  would  prevail  over  the 
presumption  of  life.  So,  also,  the  age,  condition  of  health; 
habits  of  the  absent  party,  and  many  other  circumstances, 
may  be  brouglit  in  to  aid  or  rebut  the  presumption  of  the 
continuance  of  life.  Therefore,  no  absolute  rule  can  be  laid 
down  to  determine  when  or  in  what  particular  case  the  pre- 
sumption of  life  should  prevail  over  the  presumption  of  in- 
nocence, or  the  reverse;  but  the  question,  like  any  other 
question  of  fact,  must  be  determined  upon  consideration  of 
the  attending  facts  and  circumstances.  It  may,  however,  be 
safely  said,  that  where  there  are  no  circumstances  to  aid  the 
presumption  of  the  continuance  of  life,  the  presumption  of 
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innocence  and  of  the  validity  of  the  second  marriage  should, 
in  general,  prevail. 

It  is  always  material  to  consider,  in  cases  like  the  one  at 
bar,  not  only  the  time  that  intervened  between  the  last  knowl- 
edge of  the  former  husband  or  wife  and  the  second  marriage, 
but  also  between  such  last  knowledge  and  the  trial  of  the 
cause ;  for  if  the  full  period  in  which  death  is  presumed,  has 
elapsed  at  the  time  of  the  litigation,  and  there  is  no  presump- 
tion as  to  when,  within  the  seven  years,  the  death,  in  fact, 
occurred,  it  may  as  well  be  held  to  have  taken  place  before 
as  after  the  second  marriage,  and  there  will,  in  that  event, 
be  "no  great  need  of  help  from  the  presumption  of  innocence 
to  sustain  the  second  marriage. "  (Bishop  on  Marriage  and 
Divorce,  sec.  456 ;  Kelly  v.  Drew,  12  Allen,  107.)  In  the  case 
last  cited,  a  woman  had  married  four  years  after  her  former 
husband  was  last  heard  from.  Sixteen  years  afterwards  the 
validity  of  her  second  marriage  was  called  in  question.  The 
court  held  it  valid,  and  said :  "No  evidence  was  oflFered  that 
the  first  husband  had  been  heard  from  for  twenty  years,  or 
that  he  had  not  died,  or  been  divorced  from  her  before  her 
second  marriage.  Under  the  circumstances  the  presumption 
of  the  wife's  innocence  in  marrying  again  might  well  over- 
come any  presumption  that  a  man,  not  heard  from  for  four 
years  before  the  marriage,  or  for  sixteen  years  afterward, 
was  alive,  and  her  lawful  husband,  when  she  married  the 
second  time."  At  the  trial  of  this  cause  over  sixteen  years 
had  elapsed  since  the  last  knowledge  of  the  former  husband, 
and  we  see  no  reason  why  these  principles  do  not  apply.  We 
think  the  complainant  might  safely  rely  upon  the  presump- 
tion of  the  validity  of  her  marriage.  The  law  did  not  impose 
on  her,  under  the  circumstances  of  this  case,  the  duty  of  pre- 
serving the  evidence  of  the  dissolution  of  her  former  mar- 
riage, and  producing  it  on  the  trial,  but  the  burden  was  on 
the  defendant  to  prove  such  facts  and  circumstances  as  would 
establish  the  invalidity  of  his  marriage  with  complainant. 
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It  is  urged  that  the  circuit  court  erred  in  refusing  an  in- 
struction  asked  by  the  defendant,  to  the  eflFect  that  if  the  jury 
believed,  from  the  evidence,  that  the  complainant  had  a  bus- 
band  living  at  the  time  of  her  marriage  with  defendant,  then 
they  should  find  for  the  defendant.  The  bill  and  answer 
presented  no  issue  at  that  time  to  which  the  instruction  was 
applicable,  and  it  was  properly  refused.  The  rule  in  chan- 
cery is  stated  to  be,  "that  a  defendant  is  bound  to  apprise 
the  complainant,  by  his  answer,  of  the  nature  of  the  ease  he 
intends  to  set  up,  and  that  a  defendant  can  not  avail  himself 
of  any  matter  in  defence  which  is  not  stated  in  his  answer, 
even  though  it  should  appear  in  the  evidence."  (1  Daniell's. 
Chancery  Practice,  726.J  The  defendant  could  not,  by  an 
amendment  after  trial,  make  the  refusal  of  an  instruction 
error,  which  was  not  so  at  the  time  of  its  refusal. 

It  is  also  insisted  that  the  court  erred  in  giving  an  instruc- 
tion for  complainant.  We  have  carefully  examined  the  in- 
structions, and  under  the  issues  as  presented  by  the  bill  and 
answer,  at  the  time  of  the  trial,  find  no  error.  Holding,  as 
we  do,  that  the  case  was  determined  correctly  on  the  merits, 
there  is,  in  our  opinion,  no  error  in  giving  or  refusing  instruc- 
tions for  which  the  decree  should  be  disturbed. 

There  was  no  error  in  rejecting  the  certificate  of  marriage 
ofiFered  by  defendant.  All  it  tended  to  prove  had  already 
been  admitted  in  the  presence  of  the  court  apd  jury  by  com- 
plainant, and  if  it  had  been  competent  evidence,  the  defendant 
could  not  have  been  prejudiced  by  its  rejection. 

Finding  no  error  in  the  record,  the  judgment  of  the  Appel- 
late Court  will  be  affirmed. 

Judgment  termed. 
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Edmund  S.  Holbrook,  Devisee,  etc. 

V. 

Mary  M.  Gouvbneur,  Devisee,  etc. 

Filed  at  Ottawa  November  14,  2885. 

1.  Limitation— under  act  of  1839,  aa  to  vacant  and  unoccupied  land — 
entry  under  color  of  title — evidence — presumption.  Where  a  defendant  in 
ejectment  shows  the  payment  of  all  taxes  on  the  land,  under  color  of  title, 
for  seven  conseontive  years  while  the  land  was  vacant  and  unoccupied,  and 
he  is  found  or  shown  to  be  in  possession  when  the  action  was  brought,  it  will 
be  presumed  that  his  possession  was  under  his  color  of  title,  especially  when 
that  fact  was  not  disputed  on  the  trial. 

2.  And  where  a  party,  as  a  condition  to  his  being  let  in  as  a  defendant  in 
an  action  of  ejectment  brought  in  1866,  was  required  to  admit  by  his  plea 
that  he  was  in  possession  of  the  premises  when  the  suit  was  brought,  and  it 
was  admitted  that  the  land  was  vacant  until  the  year  1862,  when  the  plaintiff, 
without  objection,  read  in  evidence  the  return  on  the  declaration,  which 
■bowed  that  the  defendant,  another  party,  was  then  in  possession,  and  judg- 
ment was  for  the  defendant,  it  was  held,  that  the  judgment  should  not  be 
reversed  on  the  ground  of  the  slightness  of  the  evidence  showing  the  defend- 
ant's actual  possession  under  color  of  title  before  suit  brought. 

Writ  of  Error  to  the  Circuit  Court  of  Will  county ;  the 
Hon.  Francis  Goodspeed,  Judge,  presiding. 

Mr.  Edmund  S.  Holbrook,  pro  se : 

To  make  a  defence  under  the  ninth  section  of  the  Convey- 
ance act  of  1845,  the  defendant  is  required  to  establish  three 
points :  First,  color  of  title ;  second,  payment  of  taxes  for 
seven  years  as  to  vacant  lands  by  him,  having  color  of  title ; 
and  third,  a  reduction  to  actual  possession  of  such  vacant 
land.  There  is  no  proof  as  to  the  time  defendant  took  pos- 
session, or  that  he  came  into  possession  under  the  color  of 
title  shown  by  him. 

This  suit  was  brought  on  February  24,  1866,  against  Peter 
Bickey,  who,  on  February  14,  1871,  withdrew  his  plea  of  not 
guilty,  on  the  ground  that  he  was  not  interested  in  the  de- 
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fence,  being  a  tenant  of  one  Joseph  I.  Burton,  who  had  notice 
of  the  suit,  and  refused  to  appear  and  defend.  On  the  15th 
of  February,  1871,  leave  was  given  to  Gouveneur  to  enter  his 
name  and  appearance,  and  to  defend  as  to  the  west  half  of 
the  quarter  section ;  but  the  court  required  him  in  his  plea 
to  admit  possession  of  the  premises  at  the  time  of  the  com- 
mencement of  the  suit.  This  admission  so  made,  and  for 
such  a  purpose,  can  not  be  construed  as  an  acceptance  of  the 
truth  of  the  plea  by  the  plaintiff  as  a  fact  in  evidence. 

The  rule  that  a  pleading  is  to  be  construed  most  strongly 
against  the  pleader,  should  apply  here.  The  court  below  con- 
strued it  in  his  favor  as  an  admission  of  the  plaintiff.  If 
Gouveneur  took  possession  of  Rickey,  he  would  have  acquired 
and  held  it,  the  same  as  Rickey,  as  tenant  of  Burton, — one 
not  having  color  of  title.  It  was  held  in  Dewley  v.  Van  Court, 
21  111.  462,  that  the  color-of-title  man  could  not  appropriate 
to  himself  a  payment  of  taxes  made  by  a  stranger.  It  would 
be  equally  unreasonable  that  he  should  appropriate  to  him- 
self a  possession  had  by  a  stranger. 

Messrs.  Gilbert  &  Eckels,  for  the  defendant  in  error: 
Under  the  general  issue  in  ejectment,  the  plaintiff  must 
prove,  first,  that  he  had  the  legal  title  in  the  premises  at  the 
time  of  the  demise  laid  in  the  declaration ;  second,  that  he 
also  had  the  right  of  entry ;  and  third,  that  the  defendant, 
or  those  claiming  under  him,  were  in  possession  of  the  prem- 
ises when  the  suit  was  brought.  2  Greenleaf  on  Evidence, 
sec.  304. 

From  this  it  is  apparent  the  plaintiff  could  not  recover 
without  proving  possession  in  the  defendant  at  the  time  of 
the  commencement  of  the  suit,  and  consequently  could  not 
be  in  a  position  to  urge  the  want  of  proof  of  that  fact  as  a 
ground  for  a  reversal.  On  the  other  hand,  the  failure  to  make 
that  proof  entitled  the  defendant  to  a  judgment.  This  role 
is  not  changed  by  our  statute. 
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On  the  question  of  limitation  by  seven  years'  payment  of 
taxes  on  vacant  land  under  color  of  title,  see  Newland  v. 
Marsh,  19  111.  3S0;  Harding  y.  Butts,  18  id.  6U6;  liobb  \. 
Botcen,  9  Pa.  71;  PauLlin  v.  ffafe,  40  111.  177;  Hinchman 
V.  Whetstone,  23  id.  190;  HaU  v.  Gladfelter,  52  id.  93;  Har- 
din V.  Crate,  60  id.  217. 

Mr.  Justice  Craio  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  Seth  W.  Har- 
din, in  the  circuit  court  of  Will  county,  against  Peter  Rickey, 
to  recover  the  south-east  quarter  of  section  19,  town  33  north, 
range  10,  east  of  the  third  principal  meridian.  A  copy  of  the 
declaration  was  served  on  the  defendant  on  the  19th  day  of 
February,  1866.  The  declaration  was  filed  in  court  on  the 
24th  of  the  same  month,  and  on  the  27th  a  nde  was  entered 
requiring  the  defendant  to  plead.  On  the  back  of  the  decla- 
ration will  be  found  an  affidavit  of  service,  which  contained 
the  following :  "He  gave  a  copy  of  the  within  declaration 
and  notice  to  the  within  named  defendant,  who  was  then  in 
the  actual  occupation  of  the  premises  within  described. "  To 
the  declaration  the  defendant  interposed  two  pleas :  First,  the 
general  issue ;  and  second,  that  he  was  not,  when  the  action 
was  commenced,  in  the  possession  of  the  west  half  of  said 
quarter  section  of  land  in  the  declaration  described.  On  the 
14th  day  of  February,  1871,  the  respective  parties  appeared 
in  court  by  their  attorneys,  and  defendant,  Rickey,  asked  leave 
to  withdraw  his  plea,  on  the  ground  that  he  was  not  interested 
in  the  defence,  and  the  attorney  for  the  defendant  asked  leave 
of  court  to  enter  the  name  of  Samuel  M.  W.  Gouveneur  in 
the  place  of  Rickey,  and  to  defend  as  to  the  west  half  of  the 
tract  of  land  described  in  the  declaration.  The  court,  on 
the  application,  made  the  following  order:  "It  is  ordered  by 
the  court  that  the  said  Rickey  have  leave  to  withdraw  his  said 
plea,  which  is  done ;  and  that  the  said  Gouveneur  have  leave 
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to  enter  bis  name  and  appearance,  and  to  defend  as  to  the 
said  west  half,  *'  etc.  A  default  was  then  taken  against  lUckey 
as  to  the  east  half  of  the  quarter  section  in  litigation,  and 
the  substituted  defendant  filed  a  plea  of  the  general  issue,  in 
which  he  admitted  possession  of  the  premises  at  the  time  of 
the  commencement  of  the  suit.  After  the  filing  of  this  plea, 
and  on  the  27th  day  of  February,  1871,  a  jury  having  been 
waived,  a  trial  was  had  before  the  court,  which  resulted  in  a 
judgment  in  favor  of  the  defendant.  The  plaintiff  appealed 
to  this  court,  where  the  judgment  was  reversed,  and  the  cause 
remanded.  (Hardin  v.  Gouveneur,  69  HI.  140.)  After  the 
remanding  order  had  been  filed,  a  second  trial  was  had  on 
the  10th  day  of  June,  1878,  before  the  court,  without  a  jury, 
which  also  resulted  in  a  judgment  in  favor  of  the  defendant, 
to  reverse  which  the  plaintiff  sued  out  this  writ  of  error. 

On  the  trial  before  the  court  the  plaintiff  read  in  evidence 
deeds  which  established  a  prima  facie  title  in  himself,  and 
the  defendant  established  color  of  title  and  seven  successive 
years'  payment  of  taxes  while  the  land  was  vacant  and  un- 
occupied. But  it  is  contended  by  plaintiff  in  error  that  the 
evidence  before  the  court  was  not  sufficient  to  establish  pos- 
session by  defendant  under  color  of  title  and  payment  of  taxes, 
and  for  the  want  of  such  proof  he  claims  that  the  judgment 
was  erroneous.  The  sufficiency  of  the  evidence  to  establish 
possession  of  the  land  under  the  color  of  title  read  in  evidence 
is  the  only  question  presented  by  the  record. 

We  have  given  the  question  involved  that  consideration 
which  its  importance  demands,  and  while  there  is  much  force 
in  the  argument  of  counsel  for  plaintiff  in  error,  yet  we  are 
of  opinion  that  under  all  the  facts  before  the  circuit  court  the 
judgment  was  correct.  It  will  be  remembered  that  the  action 
was  brought  against  the  defendant,  Rickey,  who  was  alleged  in 
the  declaration  to  be  in  possession  of  the  land.  The  return, 
under  oath,  of  the  person  intrusted  with  the  service  of  the 
declaration,  shows,  also,  that  Rickey  was  in  the  actual  occu- 
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pation  of  the  land  when  service  was  had  upon  him.  These 
facts  appearing  in  and  upon  the  plaintiff's  pleading,  may 
be  regai'ded  as  admissions  by  him,  which  may  be  availed  of 
by  the  defendant.  It  is  true  that  the  name  of  the  original 
defendant,  Rickey,  had  been  dismissed  out  of  the  case,  and 
Gouveneur  had  been  substituted  as  a  defendant;  but  this 
change  in  the  parties  could  not  affect  the  question  here  in- 
volved. After  the  substitution  of  Gouveneur  for  Rickey,  the 
action  then  stood  precisely  as  it  would  if  it  had  in  the  first 
instance  been  brought  against  him.  He  had  the  same  rights 
and  incurred  the  same  liabilities  as  he  would  if  the  action 
had  originally  been  brought  against  him. 

But  in  addition  to  the  facts  alluded  to,  there  is  another 
admission  which  is  entitled  to  much  weight  in  the  determina- 
tion of  the  question.  On  the  trial  before  the  court,  after  the 
defendant  had  establishedv  payment  of  taxes  from  the  year 
1851  to  the  year  1861,  both  inclusive,  by  the  production  of 
tax  receipts,  the  bill  of  exceptions  shows  that  "the  plaintiff, 
at  the  request  of  defendant,  admitted  that  the  land  was  vacant 
and  unoccupied  until  the  year  1862."  After  this  admission 
the  plaintiff  then  read  in  evidence  the  return  on  the  declara- 
tion, which  showed  that  the  defendant,  when  the  action  was 
brought,  was  in  the  actual  occupation  of  the  land  in  contro- 
versy. Whether  this  return  would  have  been  regarded  as 
legitimate  evidence  if  it  had  been  offered  by  the  defendant, 
need  not  now  be  determined.  It  was  offered  and  read  by 
the  plaintiff  without  objection  from  any  quarter,  and  he  is 
estopped  from  claiming  that  the  testimony  is  not  competent. 
If,  then,  the  land  was  vacant,  as  is  conceded,  until  the  year 
1862,  and  the  defendant,  who  held  color  of  title  and  paid  all 
taxes  for  a  period  of  seven  years  while  it  was  vacant,  was 
afterwards,  when  the  action  was  brought,  found  in  the  pos- 
session of  the  land,  it  will  be  presumed  that  he  was  in  pos- 
session under  the  color  of  title. 
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It  does  not  appear  that  the  question  here  raised  was  one 
in  dispute  or  controversy  before  the  circuit  court.  If  it  had 
been,  doubtless  more  proof  on  the  subject  would  have  been 
introduced.  Indeed,  the  defendant  admitted,  by  his  plea, 
that  he  was  in  possession  of  the  land  when  the  action  was 
brought.  There  was,  therefore,  no  necessity  for  the  plaintiff 
to  prove  a  fact  which  was  admitted  by  the  pleadings,  and  the 
defendant  doubtless  relied  upon  the  pleadings,  and  implied 
understanding  that  he  was  in  possession,  and  hence  called 
no  proof.  But  however  that  may  be,  we  think  there  was  evi- 
dence enough  before  the  court  to  sustain  the  judgment,  and 
it  will  be  affirmed. 

Judgment  affirmed. 


Stephen  J.  Williams  et  al. 

V. 

w^Sj  George  W.  Potter  et  al. 

Filed  at  Ottawa  November  14, 1885. 

1.  Elections— foim  elections— restriction  as  to  number  of  precincts  in 
a  town.  While  under  the  general  Election  law,  for  other  purposes,  there  may 
be  several  precincts  in  a  township,  yet  for  the  purpose  of  a  town  election, 
merely,  there  can  be  but  one  precinct,  which  is  oo-extensive  with  the  bound- 
ary of  the  town. 

2.  Same— o/  several  polling  places  for  tovm  purposes.  WhUe  for  an- 
nual town  elections  the  whole  town  constitutes  but  one  precinct,  yet  under 
certain  circumstances  there  may  be  several  polls  or  voting  places  where  votes 
may  be  lawfully  received  in  the  same  town.  But  they  must  aU  be  regarded 
as  constituting  one  precinct,  and  each  polling  place  is  open  to  aU  voters  of 
the  town  alike,  subject,  only,  to  the  limitation  that  no  one  shall  vote  at  more 
than  one  place. 

3.  Same — by  whom  the  polling  places  may  be  established— prerequisiies 
to  the  establishing  of  more  than  one  in  the  same  town — as  to  designating 
the  places.  The  township  authorities  have  no  power  to  establish  their  polling 
places  where  more  than  one  is  required.  That  can  only  be  done  by  the  county 
bo.'ird,  and  it  can  not  establish  more  than  one,  except  where  it  appears  from 


Williams  et  al.  v.  Potter  et  al.  629 

Syllabus. 

the  last  preceding  general  election  the  number  of  voters  in  the  township  ex- 
ceeded three  hundred,  and  their  order  creating  an  additional  polling  place 
must  designate  the  place  where  it  is  to  be  held. 

4.  In  this  case  a  petition  was  presented  to  the  county  board,  setting  forth 
that  there  was  but  one  election  precinct  in  a  town,  and  that  a  large  number 
of  the  voters  of  the  town  resided  and  worked  south  and  east  of  a  certain 
river,  who  were  not  able  to  bear  the  expense  of  tmnsportation  across  the  river 
to  the  then  existing  precinct,  and  that  the  public  interest  required  there  should 
be  two  precincts  in  the  town,  and  prayed  for  a  new  one  to  be  established  for 
all  voters  south  and  east  of  the  river.  This  petition  was  referred  to  a  com- 
mittee, who  reported  recommending  that  the  pmyer  thereof  be  granted,  and 
the  report,  on  motion,  was  adopted.  No  place  for  holding  the  polls  was 
designated  and  no  fui'ther  action  taken,  and  it  did  not  appear  that  over  three 
hundred  votes  had  been  cast  in  the  town  at  the  preceding  general  election. 
The  town  clerk,  in  giving  notice  of  the  succeeding  annual  town  election, 
named  a  school  house  in  district  No.  9,  as  the  place  for  holding  the  election 
in  the  territory  south  and  east  of  the  river:  Held,  that  the  school  house 
named  was  not  designated  by  the  county  board  as  a  polling  place,  and  that 
votes  cast  at  such  place  could  not  be  counted,  they  being  cast  at  a  place  un- 
authorized by  law. 

5.  SAME—eBtablishing  a  new  precinct — whether  the  precinct  thereby 
becomes  a  town  polling  place.  The  county  board  has  ample  authority  to 
make  additional  precincts  in  a  town,  for  geneml  election  purposes,  whenever 
it  thinks  the  public  convenience  so  demands,  without  regard  to  the  number 
of  the  voters  in  the  town.  But  the  establishment  of  such  new  precinct  will 
not  make  it  an  additional  poll  for  receiving  votes  at  town  meetings  unless  the 
county  board  shall  so  designate  it,  and  fix  the  place  at  which  the  polls  shaU 
be  held. 

6.  ^AVE— canvassing  votes— as  to  town  elections,  and  elections  under 
the  general  Election  law.  In  the  canvassing  and  returning  of  votes  under 
the  general  Election  law,  each  precinct  is  wholly  independent  of  the  others, 
and  makes  its  own  returns  directly  to  the  county  clerk,  while,  in  the  case  of 
mere  polling  places  for  town  elections,  after  the  close  of  the  polls,  the  ballot 
boxes  of  the  subordinate  polls  are  taken  to  the  chief  polling  place,  where  the 
town  derk  officiates,  and  they  are  all  then  opened  and  canvassed,  the  same 
as  if  the  ballots  had  all  been  deposited  in  one  box. 

Appeal  from  the  County  Court  of  Will  county ;  the  Hon. 
Hiram  T.  Gilbert,   Judge,    presiding. 

Messrs.  Olin  &  Phelps,  and  Messrs.  Halet  &  0*Donnell, 
for  the  appellants. 

Mr.  C.  W.  Brown,  and  Mr.  A.  F.  Mather,  for  the  appellees. 
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Mr.  Chief  Justice  Mulkey  delivered  the  opinion  of  the 
Court : 

At  the  spring  election  held  in  the  township  of  DuPage,  Will 
county,  on  the  7th  day  of  April,  1885,  the  appellants,  Stephen 
G.  Williams,  Christian  Flugga  and  John  Burkhardt,  were, 
respectively,  candidates  for  the  offices  of  supervisor,  collector 
and  justice  of  the  peace  of  said  township,  and  the  appellees, 
George  W.  Potter,  Seymour  Buel  and  Albert  M.  Armstrong, 
were,  respectively,  opposing  candidates  for  said  offices.  Upon 
a  canvass  of  the  votes  the  appellants  were  all  declared  elected. 
The  appellees  thereupon  filed  their  several  petitions  in  the 
county  court  to  contest  the  election  of  appellants.  As  the 
same  questions  were  involved  in  all  the  cases,  by  consent  of 
parties  they  were  consolidated,  and  tried  as  one  case.  Upon 
the  hearing  the  county  court  found  such  irregularities  had 
occurred  in  calling  and  conducting  the  election,  as  to  vitiate 
it  altogether,  and  entered  a  decree  accordingly.  This  appeal 
is  prosecuted  by  the  defendants  in  the  petition  to  reverse  that 
order. 

The  rights  of  the  successful  candidates,  as  declared  by  the 
canvassing  board,  are  assailed  on  a  number  of  grounds,  two 
of  which,  only,  ai*e  necessary  to  be  considered,  as  they  fully 
cover  the  frictional  points  in  the  case.  It  is  claimed,  first, 
that  the  votes  cast  at  district  No.  9,  one  of  the  polling  places 
at  said  election,  are  void  for  the  reason  there  was  no  author- 
ity for  holding  an  election  at  that  place ;  secondly,  that  the 
officers  conducting  the  election  were  guilty  of  such  improper 
conduct  and  irregularities,  particularly  after  the  closing  of 
the  polls,  as  to  render  the  election  void. 

It  appears  that  prior  to  the  15th  of  September,  1884,  the 
only  polling  place  in  the  town  was  at  the  Sprague  school 
house,  in  school  district  No.  4.  On  that  day  the  following 
petition,  signed  by  one  hundred  voters,  was  presented  to  the 
board  of  supervisors : 
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"The  undersigned,  citizens,  property  owners  and  tax-payers 
of  the  town  of  DuPage,  in  said  Will  county,  show  unto  your 
honorable  body  that  there  is  but  one  election  precinct  in  said 
town ;  that  a  large  number  of  the  voters  of  said  township 
reside  and  work  south  and  south-east  of  the  DesPlaines  river 
as  laborers  in  the  stone  quarries  in  that  location,  who  are  not 
able  to  bear  the  expense  of  transportation  across  the  river  to 
the  present  precinct ;  that  we  believe  that  the  interests  of  the 
voting  population  of  said  town  require  that  there  should  be 
two  election  precincts  in  said  town,  and  that  a  new  election 
precinct  should  be  established  for  all  voters  of  said  township 
south  and  east  of  the  DesPlaines  river.  We  therefore  pray 
your  honorable  body  to  establish  a  new  and  second  election 
precinct  for  said  town,  to  embrace  all  the  voters  south  and 
east  of  the  DesPlaines  river.  Elections  to  be  held  at  the 
school  house  of  school  district  No.  9. " 

The  petition  was  referred  to  a  committee,  who,  on  the 
17th,  made  a  report  recommending  that  the  prayer  thereof 
be  granted.  It  was  thereupon  moved  by  one  of  the  members 
of  the  board  that  the  report  be  adopted,  which  motion,  upon 
a  vote  being  taken,  was  declared  passed.  No  further  action 
was  ever  taken  by  the  board  in  respect  to  the  petition,  but 
the  record  shows  that  the  town  clerk,  on  the  26th  day  of 
March,  1885,  published  the  following  notice: 

"^ Annual  Town  Meeting. — Notice  is  hereby  given  to  the  citi- 
zens, legal  voters  of  the  town  of  DuPage,  residing  south  and 
east  of  the  Des  Plaines  river,  in  the  county  of  Will,  and  State 
of  Illinois,  that  the  annual  town  meeting  of  said  town  will 
be  held  at  the  school  house,  district  No.  9,  in  said  town,  on 
Tuesday,  April  7th,  1885,  being  the  first  Tuesday  in  said 
month,  for  the  purposes  following,  viz:" 

Then  follows  a  specification  of  the  objects  of  the  meeting, 
and  the  signature  of  the  clerk,  in  his  official  character.  If 
the  votes  cast  at  the  polling  place  specified  in  this  notice  are 
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.to  be  counted,  the  appellants  received  a  majority  of  the  legal 
Totes  cast. 

Paragraph  51,  chapter  139,  of  the  Revised  Statutes,  fixes 
the  time  of  holding  the  annual  town  meetings  for  the  election 
of  officers,  etc.,  on  the  second  Tuesday  of  April  in  each  year, 
at  the  places  appointed  for  such  meetings.  Paragraph  52 
provides  for  notice  of  town  meetings,  and  specifies  the  kind 
of  notice,  the  manner  of  giving  it,  and  the  person  or  persons 
by  whom  it  is  to  be  given.  Paragraph  53  provides  that  for 
the  purposes  of  town  meetings  each  town  shall  constitute  an 
election  precinct.  Paragraph  54  declares  that  "the  place  of 
holding  elections  shall  be  some  convenient  place  in  the  town, 
to  he  fixed  by  the  electors  at  their  annual  town  meetings." 
Paragraph  55  provides  for  the  manner  of  changing  the  place 
of  holding  town  meetings,  which  can  only  be  done  on  petition, 
and  by  a  majority  vote  at  a  town  meeting,  after  due  notice  of 
such  contemplated  change  and  of  the  time  of  voting  thereon. 
Paragraph  56  makes  the  supervisor,  assessor  and  collector 
ex  officio  judges  of  elections  in  their  town,  except  as  otherwise 
provided  by  law.  Paragraph  61  provides  for  the  election  of 
town  officers  at  the  annual  town  meeting.  Paragraph  62 
points  out  the  time  and  manner  of  organizing  such  meetings. 
Paragraph  67  provides  as  follows :  "The  town  shall  supply 
a  suitable  ballot  box  or  boxes,  to  be  kept  and  used  in  like 
manner  as  ballot  boxes  in  other  elections.  In  *  *  *  any 
organized  town  where  the  number  of  votes  at  the  last  pre- 
ceding general  election  exceeded  three  hundred,  the  county 
board  may  require  one  or  more  additional  ballot  boxes  and 
places  for  the  reception  of  votes  to  be  provided,  which  places 
shall  he  selected  with  reference  to  the  convenience  of  the  elect- 
ors  of  the  town,  and  shall  designate  at  which  of  said  polling 
places  the  town  clerk  shall  act  as  clerk  of  the  election ;  and 
such  polling  place,  when  so  designated,  shall  be  the  place 
of  transacting  the  miscellaneous  business  of  the  town ;  and 
when  several  places  are  so  provided,  the  electors  present  shall 
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choose  from  their  number,  one  assistant  moderator  and  one 
assistant  clerk  for  each  additional  ballot  box,  to  receive  the 
votes  therein,  who  shall  take  the  same  oath  and  be  subject 
to  the  same  penalties  as  the  moderator  and  clerk,  and  shall 
be  under  the  direction  of  the  moderator.  At  the  closing  of 
the  polls,  all  the  said  ballot  boxes  shall  be  brought  together 
at  the  polling  place  where  the  town  clerk  acts  as  clerk  of 
the  election,  and  the  votes  shall  be  canvassed  at  the  same 
time  and  in  the  same  manner,  and  return  thereof  made  the 
same,  as  if  all  the  votes  had  been  cast  in  the  same  box ;  *  *  * 
and  it  shall  be  the  duty  of  the  town  clerk,  or  if  there  be  no 
town  clerk  it  shall  be  the  duty  of  the  county  clerk,  to  post 
up  in  three  of  the  most  public  places  in  the  town,  a  notice  of 
each  of  the  places  in  the  town  tofiere  the  county  board  have 
directed  and  required  the  election  to  be  held." 

The  foregoing  provisions,  it  is  believed,  are  all  that  have 
any  special  bearing  on  this  case.  They  apply  to  town  elec- 
tions exclusively,  and  this  fact  must  be  kept  constantly  in 
view  in  the  consideration  of  this  case.  Elections  for  other 
purposes,  such  as  for  State  and  county  officers,  are  governed 
by  the  general  Election  law  applicable  to  counties  under  town- 
ship organization,  which  consists  of  different  and  independent 
statutory  provisions,  and  the  whole  difficulty  in  this  case  has 
evidently  arisen  from  confounding  the  two  systems  pertaining 
to  elections  in  counties  under  township  organization. 

The  record  conclusively  shows  there  was  but  one  legal 
voting  place  in  the  township  for  town  officers,  and  that  was 
at  Sprngue  school  house,  district  No.  4.  While,  under  the 
general  Election  law,  for  other  purposes  there  may  be  several 
precincts  in  a  township,  yet  for  the  purposes  of  a  town  elec- 
tion, merely,  there  is  but  one  precinct, — or,  in  other  words, 
but  one  territorial  boundary  limiting  the  right  to  vote,  and 
that  is  co-extensive  with  the  township  itself.  While  this  is 
so,  there  may,  under  certain  circumstances,  be  several  polls 
or  places  where  votes  may  be  lawfully  received,  in  the  same 
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township,  but  they  are  all  to  be  regarded  as  in  the  same 
precinct.  They  are  established  for  the  convenience  of  the 
voters,  and  each  polling  place  is  open  to  all  the  voters  alike, 
subject  to  the  limitation,  of  course,  that  no  one  is  permitted 
to  vote  at  more  than  one  place  at  the  same  election.  The 
town  authorities,  however,  have  no  power  to  establish  these 
polling  places.  That  can  only  be  done  by  the  county  board, 
and  it  can  not  establish  more  than  one,  except  where  it  ap- 
pears, from  the  last  preceding  general  election,  the  number  of 
votes  in  the  township  exceeded  three  hundred.  This  clearly 
appears  from  paragraph  67,  above  cited.  The  record  in  this 
case,  however,  affirmatively  shows  there  was  not  the  requisite 
number  of  votes  in  the  township  to  warrant  the  establishing  of 
more  than  one  place  for  receiving  votes  at  such  town  election. 
But  suppose  we  might  say  that  whether  such  number  existed 
or  not  was  a  qiuisi  judicial  question,  the  determination  of 
which,  under  the  statute,  devolved  upon  the  county  board, 
and  that  that  tribunal  having  decided  it,  we  must  accept  its 
decision  as  conclusive, — without  expressing  any  opinion  upon 
the  soundness  of  this  proposition,  the  question  then  arises,  did 
the  county  board  designate  the  school  house  in  district  No.  9 
as  an  additional  poll  or  place  to  receive  votes.  The  only 
ground  for  such  a  claim  is  the  petition  above  set  forth,  the 
report  of  the  committee  approving  it,  and  a  vote  by  the  board 
approving  the  report  of  tlte  committee  and  accepting  the  same. 
But  suppose  we  could  say  this  was  equivalent  to  ordering  what 
the  petitioners  had  asked,  which,  to  say  the  least  of  it,  is  by 
no  means  free  from  doubt,  did  such  order  establish  an  addi- 
tional polling  place  for  township  purposes?  If  so,  it  certainly 
accomplished  something  the  petitioners  had  not  asked  to  be 
done.  What  the  petitioners  asked  was  the  establishment  of 
a  new  election  precinct.  But  that  is  quite  a  different  thing, 
and  is  something  with  which  the  township  had  nothing  to  do. 
The  establishment  of  new  or  additional  precincts  is  provi- 
ded for  under  the  general  Election  law.     (See  paragraph  33 
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of  chapter  46.)  The  county  board  has  ample  authority  to 
make  such  additional  precincts  for  general  election  purposes 
whenever  it  thinks  the  convenience  of  the  voters  requires  it, 
without  regard  to  their  number,  and  the  establishment  of  such 
a  precinct  would  not  make  it  an  additional  poll  for  receiving 
votes  at  town  meetings  unless  the  county  board  should  so 
designate  it.  As  to  polling  places  for  town  purposes,  merely, 
the  town  itself  selects  where  there  is  but  one,  and  if  additional 
ones  are  required,  the  county  board  designates  the  places  and 
the  town  provides  them,  together  with  tbe  additional  ballot 
boxes,  in  conformity  with  paragraph  67,  chapter  139,  above 
cited.  But  as  to  providing  voting  places  or  additional  ballot; 
boxes  in  the  new  precincts,  the  town  has  nothing  to  do  with 
it.  Moreover,  the  mode  of  conducting  the  election,  canvass- 
ing and  making  returns  thereof,  at  a  mere  polling  place  for 
township  purposes,  is  altogether  unlike  that  which  the  law 
requires  for  a  precinct  election.  In  the  latter  case  each  pre- 
cinct is  wholly  independent  of  all  the  others,  and  makes  its 
own  returns  directly  to  the  clerk  of  the  county  court.  In  the 
case  of  mere  polling  places,  as  soon  as  the  polls  are  closed 
the  ballot  boxes  of  the  subordinate  polls  are  taken  to  the 
chief  polling  place  where  the  town  clerk  oflSciates,  and  they 
are  all  there  opened  and  canvassed  just  as  if  they  had  all 
been  deposited  in  one  box,  and  the  result  declared  and  re- 
corded in  the  presence  of  the  assembled  voters. 

It  is  clear,  then,  beyond  all  question,  that  the  school  house 
in  district  No.  9  was  never  designated  or  appointed  by  the 
county  board  as  a  polling  place  for  township  purposes,  and 
it  is  a  conceded  fact  there  was  not  a  sufficient  number  of 
voters  in  the  township  to  warrant  such  appointment  by  the 
county  board.  The  case  made  by  the  record,  then,  is  simply 
this :  A  number  of  voters  of  the  township  assemble  at  a  place 
unauthorized  by  law,  organize,  and  hold  an  election  for  town 
officers, — and  the  question  is,  shall  the  votes  cast  at  such 
election  be  counted.     The  question  is  too  plain  to  admit  of 
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serious  argumeut.  It  is  clear,  upon  the  plaiuest  principles 
of  law,  they  can  not  be  so  counted.  The  whole  thing,  how- 
ever well  intended,  was,  in  contemplation  of  law,  illegal  and 
void, — indeed,  a  mere  farce, — and  we  agree  with  the  trial 
court  in  holding  that  it  was  such  a  grave  departure  from  the 
requirements  of  the  law  as  to  vitiate  the  election  altogether. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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ly  J!?ll  George  V.  Dietrich. 

Filed  at  Ottava  November  14, 188S. 

1.  Vendor  and  vvncn jlbvr— right  of  the  latter  to  buy  in  outstanding 
superior  title.  The  purchaser  of  land,  while  in  po68e;«Rion  under  his  contimck 
of  parchase,  is  ander  no  obligation  to  maintain  his  vendor's  title,  and  the  lav 
does  not  forbid  him  from  baying  an  outstanding  title  to  the  premises,  and 
asserting  it  against  his  vendor. 

2.  So  where  the  purchaser  entered  into  possession  under  an  agreement 
that  the  purchase  money  was  not  to  be  paid  unless  the  vendor  should,  within 
three  years,  make  him  a  warranty  deed  conveying  a  perfect  title,  and  in  ease 
of  failure  to  make  him  such  conveyance  the  purchaser  was  to  remain  in 
possession  of  the  premises  for  the  period  of  three  years,  and  pay  a  reasonable 
rent  for  the  time  he  could  hold  peaceable  possession,  and  before  the  expira- 
tion of  the  three  years  he  acquired  the  title  from  other  parties,  it  was  held, 
that  there  was  nothing  in  the  relation  of  the  parties,  under  the  original  cod- 
tract  or  otherwise,  that  prevented  the  purchaser  from  yielding  to  the  superior 
title  and  purchasing  the  same,  and  in  that  way  secure  his  peace. 

3.  Landlord  and  tenant — whether  the  relation  exists — as  between 
vendor  and  purchaser.  In  such  case  the  relation  of  landlord  and  tenant 
did  not  exist  between  the  parties  after  the  expiration  of  the  three  years.  The 
purchaser  was  not  bound  to  pay  rent  after  that  time,  he  having  in  the  mean- 
time acquired  title  to  the  premises  from  another  source  independent  of  his 
vendor,  and  the  **reasonable  rent'*  the  purchaser  was  to  pay  on  failure  of  his 
vendor  to  make  a  deed,  was  intended  as  compensation  for  the  use  of  the  land 
for  such  period  as  he  might  peaceably  hold  possession  daring  the  three  years. 
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4.  TnvaT—auJjMency  of  evidence  to  ehow  land  treu  bought  for  another. 
Where  a  person,  after  taking  possession  of  land  under  a  contract  of  purchase, 
by  which  he  is  not  required  to  pay  the  contract  price  unless  his  vendor  shall 
acquire  the  title  to  the  same  within  three  years,  purchases  from  others  the 
saperior  title,  under  which  he  claims  the  property  as  his  own,  in  order  to 
show  that  his  subsequent  purchase  of  the  title  was  for  his  original  vendor 
under  a  verbal  contract  to  that  effect,  it  is  incumbent  on  the  party  claiming 
the  trust  to  establish  the  existence  of  such  verbal  contract  by  a  clear  prepon- 
derance of  evidence. 

5.  So  after  the  lapse  of  many  years,  and  after  the  death  of  the  party  so 
purchasing,  the  testimony  to  establish  a  verbal  contract  that  the  purchase 
was  made  for  another,  should  be  of  the  most  satisfactory  character,  and  evi- 
dence of  the  admissions  and  statements  of  the  party,  in  casual  conversations, 
Bhown  after  his  death,  are  too  unreliable  to  justify  a  decree  divesting  the 
title  of  his  heirs  long  after  his  death. 

6.  Laches — as  against  a  claim  of  a  trust  in  land.  Where  a  person  pur- 
chased in  the  outstanding  titles  to  land  in  his  own  name,  pi-esumably  for  his 
own  use,  and  for  several  years  after  and  until  his  death  held  the  land  under 
such  titie  as  his  own,  and  his  widow  and  heir  held  the  same  for  thirteen 
years  after  his  death,  and  expended  considerable  sums  in  improvements  upon 
the  property  before  bill  was  filed  by  another  claiming  that  the  purchase  was 
made  for  his  benefit,  it  was  held,  that  the  laches  was  such  as  to  prevent 
equitable  relief. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Willodghby  &  Dougherty,  for  the  appellant : 
This  was  a  contract  for  the  payment,  by  Alfred  Thurman, 
of  $3500  three  years  from  its  date,  November  2,  1864,  pro- 
vided S.  B.  Allen  should,  within  that  time,  make  a  deed  to 
Thurman  conveying  a  perfect  title  to  the  land  in  controversy. 
This  he  could  not  do,  for  the  reason  that  at  no  time  during 
the  three  years  did  he  have  even  color  of  title. 

It  is  claimed  that  Thurman  bought  the  titles  for  the  benefit 
of  S.  B.  Allen,  ha  to  be  credited  on  the  purchase  price  of 
whatever  they  cost  him.  To  this  we  reply,  that  such  agree- 
ment is  not  shown  by  the  proofs,  and  if  made,  was  void,  as 
being  an  agreement  in  parol  concerning  an  interest  in  land. 
Sheldon  v.  Harding,  44  111.  73. 
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Thurman  and  those  claiming  under  him  have  been  in  the 
possession  of  this  land  since  August  17,  1865,  claiming  ad- 
versely to  S.  B.  Allen.  If  Thurman  was  a  tenant,  at  the  close 
of  the  tenancy  he  could  disclaim  and  set  up  adverse  title  in 
himself.  McGiiffie  v.  Carter,  42  Mich.  499 ;  Page  v.  Kinsman, 
43  N.  H.  328 ;  Despard  v.  Walbridge,  15  N.  Y.  377 ;  Insurance 
Co.  V.  McKenzle,  10  C.  B.  (N.  S.)  1870;  1  Taylor  on  Land- 
lord  and  Tenant,  sec.  629 ;  1  Washburn  on  Real  Prop.  369. 

Thurman  took  possession  as  a  purchaser  and  not  as  a  ten- 
ant, and  a  purchaser  in  possession  is  not  estopped  to  set  up 
an  adverse  title.  BrighVs  Lessee  v.  Rochester,  7  Wheat.  547; 
Jackson  V.  Johnson,  5  Cow.  74, 

Wliatever  equities,  if  any,  ever  existed  against  the  appellant, 
have  been  lost  by  gross  laches.  Rose  v.  Swann,  56  111.  40 ; 
Wilson  V.  Wal/dns,  3  Pet.  43. 

Messrs.  Sanford  &  Carney,  for  the  appellee : 

The  contract  between  the  parties,  dated  November  2,  1864, 
was  more  than  a  contract  of  purchase.  It  provided  that  if 
Allen  failed  to  make  the  title,  Thurman  owes  Allen  a  reason- 
able rent.  If  Thurman  was  a  tenant  of  Allen,  the  appellant, 
succeeding  in  the  possession,  was  also  a  tenant.  Angell  on 
Limitations,  sec.  442 ;  Hardin  v.  Forsythe,  99  111.  312. 

The  titles  which  Thurman  acquired  under  the  sheriflf's  deed 
and  the  Boylin  deed  were  acquired  by  him  in  the  interest  of 
Allen,  and  as  a  paii;  compliance  on  the  part  of  Thurman. 
He  was  to  be  credited  on  his  contract  for  the  same. 

Owing  to  the  relations  of  the  parties  the  contract  was  not 
within  the  Statute  of  Frauds.  Moon  v.  Titman,  44  lU.  367 ; 
O'Halloran  v.  Fitzgerald,  71  id.  53. 

Owing  to  the  trust  and  relations  of  the  parties,  laches  can 
not  avail  as  a  defence.  McNamara  v.  Garrity,  106  111.  384; 
Angell  on  Limitations,  sees.  437-447 ;  Lowe  v.  Emerson,  48 
111.  160;  Rigg  v.  Cook,  4  Gilm.  351 ;  Zellar's  Lessee  v.  Eck- 
hart,  4  How.  295 ;  Hancock  v.  Harper,  86  111.  445. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  bill  in  this  case  was  brought  by  George  V.  Dietrich,  in 
the  circuit  court  of  Enox  county,  against  Florence  Green  and 
Barbara  A.  Green,  and  is  to  compel  a  specific  performance  of 
a  contract  made  by  and  between  Stephen  B.  Allen  and  Alfred 
Thurman,  since  deceased,  for  the  sale  to  Thunnan  of  the 
premises  involved  in  this  litigation.  One  of  the  defendants, 
Barbara  A.  Green,  is  the  widow  of  Alfred  Thurman,  and 
the  other,  Florence  Green,  is  his  only  child  and  heir-at-law. 
Whatever  title  Alfred  Thurman  had  in  the  premises  is  now 
claimed  by  defendant  Barbara  A.  Green.  Complainant  alleges 
that  whatever  title  Stephen  B.  Allen  had  to  the  property  in 
controversy  has  since  been  acquired  by  him  through  certain 
mesne  conveyances,  and  he  asks  by  his  bill  to  have  the  written 
contract  between  Alfred  Thurman  and  Stephen' B.  Allen,  in 
regard  to  the  land,  performed  by  defendants  in  his  favor,  if 
they  shall  elect  to  do  so,  and  on  their  failure  to  perform 
such  contract,  that  certain  titles  which  it  is  alleged  Thurman 
acquired  to  the  property,  be  declared  to  have  been  held  by 
him  in  trust  for  Stephen  B.  Allen  and  his  grantee,  and  that 
defendants  be  decreed  to  convey  such  titles  as  they  have, 
by  inheritance  or  otherwise,  to  complainant,  and  for  other 
relief.  On  the  hearing  in  the  circuit  court,  it  was  decreed 
substantially  according  to  the  prayer  of  the  bill,  and  defendant 
Barbara  A.  Green  brings  the  case  to  this  court,  and  assigns 
numerous  errors  on  the  record. 

The  agreement  between  Allen  and  Thurman,  concerning 
the  land,  was  entered  into  on  the  2d  day  of  November,  1864. 
It  recited  that  Allen  had  st>ld  to  Thurman  the  land  described 
in  the  bill,  for  $3500,  to  be  paid  within  three  years  from  the 
date  of  the  contract,  with  interest  at  the  rate  of  seven  per 
cent  per  annum,  but  the  purchase  money  was  not  to  be  paid 
until  the  vendor  should  make  and  deliver  to  the  vendee  or 
his  legal  representatives  a  good  and  sufficient  warranty  deed 
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therefor,  with  a  perfect  title  to  the  premises.  The  agreement 
contained  the  following  paragraph:  "It  is  further  agreed 
between  the  said  parties  hereto,  that  in  case  the  said  Stephen 
B.  Allen  or  his  legal  representatives  shall  fail  to  make,  exe- 
cute and  deliver  unto  the  said  Alfred  Thurman  or  his  legal 
representatives  said  deed  of  conveyance,  as  before  stated,  the 
said  Thurman  shall  have  full  and  continued  possession  of  said 
premises  until  the  expiration  of  three  years,  to  pay  all  taxes 
which  may  be  hereafter  assessed  on  said  premises ;  and  in 
case  of  the  failure  aforesaid  of  the  party  of  the  first  part  to 
make  said  deed,  the  said  Thurman  is  to  pay  the  said  Allen  a 
reasonable  rent  for  said  premises  so  long  as  he  can  hold  peace- 
able possession  of  the  same.**  It  may  b^  necessary  further  on 
to  give  a  construction  to  this  clause  of  the  contract.  At  the 
time  this  contract  was  made  there  is  no  pretence  that  Allen 
had  any  legal  title  to  the  land.  All  he  had  was  possession, 
and  that  he  delivered  to  Thurman.  Nor  is  it  claimed  he  was 
in  a  position,  at  any  time  within  three  years  after  the  date  of 
the  contract,  to  make  a  perfect  title  of  the  land  to  Thurman. 
It  is  clearly  proved  that  Stephen  B.  Allen  did  not  then  have 
any  legal  title  to  the  land,  nor  has  he  since  acquired  such 
legal  title.  Whether  he  had  any  equitable  title  that  he  could 
convey  to  complainant,  must  depend  on  what  conclusion  shall 
be  reached  as  to  the  titles  subsequently  acquired  by  Thurman 
from  other  sources, — that  is,  whether  Thurman  acquired  such 
titles  for  himself  in  his  own  right,  or  as  trustee  for  Allen  and 
his  grantee. 

It  seems  Everett  Messenger  and  William  H.  McWhirter 
were  sureties  for  Stephen  B.  Allen  in  some  matters,  and  in 
order  to  indemnify  them,  he  made  to  them  an  equitable  as- 
signment of  his  contract  with  Alfred  Thurman,  concerning 
this  tract  of  land.  After  the  death  of  Everett  Messenger,  to 
make  that  assignment  more  e£Fective  he  made  a  deed  of  the 
land  to  M.  J.  Messenger,  the  administrator  of  Everett  Mes- 
senger, deceased.     Since  then,  Frank  S.  Murphy  bought  of 
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M.  J.  Messenger  whatever  interest  in  the  land  he  obtained  by 
his  deed  from  Allen,  for  the  sum  of  $1000,  and  for  his  con- 
venience had  the  deed  made  to  complainant.  In  his  deposi- 
tion Stephen  B.  Allen  distinctly  states  he  derived  title  to  this 
land  from  his  brother,  Elisha  B.  Allen,  by  a  deed  sent  to  him 
from  Oregon,  and  that  he  never  had  any  title  to  the  land 
until  he  received  that  deed.  All  the  title  complainant  has  to 
the  land  in  controversy  is  the  title  that  was  in  Stephen  B. 

Allen,  which  he  derived  from  his  brother,  Elisha  B.  Allen. 

....  * 

No  other  title  is  insisted  upon. 

Both  parties  seem  to  concede  that  prior  to  February  25,  ' 

185S,  John  Comstock  owned  the  entire  quarter  section  now 
in  dispute.  On  that  day  he  conveyed  the  undivided  half  of 
the  quarter  section  to  Benjamin  F.  Allen.  Afterwards,  on 
the  3d  day  of  March,  1859,  Benjamin  F.  Allen,  his  wife,  I 

Mary,  not  joining  with  him,  conveyed  this  quarter  section, 
with  other  lands,  to  his  son,  Elisha  B.  Allen.  This  deed  was 
recorded  April  14,  1862.  Prior  to  that  date, — that  is,  on  the 
15th  day  of  October,  1859, — John  Comstock  had  conveyed        .  t 

the  other  undivided  one-half  of  the  quarter  section  to  Andrew  | 

Crawford.     This  latter  deed  was  recorded  August  16,  1861,  i 

which  was  before  the  recording  of  Benjamin  F.  Allen's  deed  to 
his  son,  Elisha  B.  Allen.  In  May,  1862,  by  virtue  of  an  execu- 
tion issued  on  a  transcript  judgment  in  favor  of  Owen  Conlin, 
against  Elisha  B.  Allen,  the  interest  of  defendant  in  execu- 
tion, in  the  land,  was  levied  upon  and  sold  to  the  plaintiff  in 
execution,  for  $318.  There  was  no  redemption  from  that  sale 
by  any  one,  and  afterwards  the  sheriff  made  Alfred  Thurman, 
as  the  assignee  or  holder  of  the  certificate  of  purchase,  a  deed 
for  the  land  that  had  been  sold  to  Conlin.  The  title  to  the 
undivided  half  of  the  quarter  section  that  was  in  Crawford, 
afterwards,  through  certain  mesne  conveyances,  came  to  Al- 
fred Thurman.  That  title  he  held  at  the  iim6  of  his  death. 
Since  the  death  of  Alfred  Thurman,  defendant,  Barbara  A. 
Green,  purchased  from  the  widow  of  Benjamin  F.  Allen,  for 

41—114  Iiiii. 


642  Green  v.  Dietbich. 


Opinion  of  the  Gonrt. 


the  sum  of  $1000,  her  dower  in  this  quarter  section,  and  in 
other  lands  claimed  to  have  been  owned  by  her  late  hus- 
band, and  took  a  conveyance  of  the  same  to  herself  and  her 
daughter,  Florence  Green.  Subsequently  to  the  making  of 
this  latter  deed,  Barbara  A.  Green  and  Florence  agreed  to  a 
parol  partition  of  the  land,  in  which  it  was  agreed  Barbara 
A.  Green  should  have  the  quarter  section  in  controversy  in 
this  suit,  and  that  Florence  Green  should  have  certain  lands- 
that  had  been  conveyed  to  her  by  Alfred  Thurman,  and  his 
wife,  Barbara  A.  Green,  and  in  consideration  of  that  agree- 
ment Florence  relinquished  and  gave  to  her  mother  all  her 
interest  and  title  to  the  land  in  dispute.  That  was  in  1S75, 
and  since  then  Barbara  A.  Green  has  been  in  the  exclusive 
possession,  and  Florence  has  claimed  no  interest  in  this  par- 
ticular parcel  of  land  adverse  to  her  mother,  and  does  not 
now  claim  any. 

From  this  statement  of  the  evidence  it  is  apparent  the  title 
that  was  in  Gomstock,  who  seems  to  have  been  the  source  of 
title  claimed  by  both  parties,  was  vested  in  Alfred  Thurman, 
and  since  his  death,  by  the  parol  partition  of  land  made  by 
the  heir  and  the  widow,  the  land  in  controversy  is  now  the 
property  of  Barbara  A.  Green,  unless  it  shall  be  held  the  titles 
acquired  by  Alfred  Thurman  in  his  lifetime  were  taken  in  his 
name  in  trust  for  complainant's  remote  grantor,  Stephen  B. 
Allen.  That  is  really  the  only  question  of  any  moment  in 
the  case.  Preliminary  to  the  examination  of  that  question 
it  may  be  necessary  to  inquire  what  were  the  exact  relations 
between  Allen  and  Thurman, — whether  they  were  that  of 
vendor  and  vendee,  or  lessor  and  lessee. 

"it  is  assumed  in  the  argument,  the  relation  of  lessor  and 
lessee  existed,  and  that  as  the  defendant.  Green,  came  into 
possession  under  her  husband,  she  is  still  a  tenant,  and  can 
not  dispute  the  lessor's  title  without  first  surrendering  pos- 
session of  the  premises  to  him  or  his  grantee.  The  determi- 
nation of  this  question  involves  a  construction  of  that  claase^ 
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of  the  contract  between  the  parties  before  noticed.  It  can 
hardly  be  said  the  relation  existing  between  them,  during  the 
three  years  the  contract  had  to  run,  was  other  than  that  of 
vendor  and  vendee.  Obviously  no  rent  was  to  be  paid  during 
that  period,  and  Thurman  occupied  the  premises  as  purchaser, 
and  not  otherwise.  It  will  be  noted  the  titles  bought  in  by 
Thurman  were  so  bought  during  the  period  the  relation  of 
vendor  and  vendee  existed.  The  vendee  is  under  no  obliga- 
tion to  maintain  his  vendor's  title,  and  there  is  no  policy  of 
law  that  forbids  the  vendee  in  possession  to  buy  in  an  out- 
standing title  to  the  premises  and  assert  it  against  his  vendor, 
otherwise  it  might  be  asserted  by  the  owner,  or  a  stranger 
might  buy  it,  and  it  would  be  lost  to  both.  {BrighVs  Lessee, 
7  Wheat.  535 ;  Jackson  v.  Johnson,  5  Cow.  74.)  But  what  was 
the  relation  that  existed  between  the  parties  after  the  expira- 
tion of  the  three  years  in  which  the  vendor  had  to  perfect  his 
title  ?  Was  it  that  of  landlord  and  tenant  ?  If  so,  how  long 
was  that  relation  to  endure  ?  If  at  all,  it  might  be  perpetual, 
and  it  seems  most  unreasonable  that  the  parties  in  this  case 
were  contracting  for  such  a  lease.  A  demise  of  real  property 
in  perpetuity  would  seem  to  be  equivalent  to  an  absolute  con- 
veyance, and  is  perhaps  so  regarded  in  law.  That  clause  of 
the  contract  which  is  said  to  create  the  relation  of  landlord 
and  tenant,  provides  in  case  of  the  failure  of  Allen  to  make 
the  deed  as  {stipulated  in  the  agreement,  then  Thurman  was 
to  pay  him  **a  reasonable  rent  for  said  premises  so  long  as 
he  can  hold  peaceable  possession  of  the  same."  Does  this 
mean  after  the  expiration  of  the  three  years  allowed  for  the 
making  of  the  deed?  Surely  not.  After  Thurman  had  pur- 
chased in  the  outstanding  titles  as  he  did,  it  does  not  appear, 
from  anything  in  this  record,  there  was  any  one  who  could 
contest  his  right  of  possession,  and  it  might  be  perpetual  in 
him,  his  heirs  or  grantees.  If  Thurman  was,  by  this  agree- 
ment, a  tenant  after  the  expiration  of  the  three  years,  then, 
as  before  suggested,  that  might  be  equivalent  to  a  perpetual 
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tenancy,  for  there  was  none  that  could  dispossess  him.  Such 
a  construction  is  unreasonable,  and  can  not  be  adopted.  Bead 
in  the  light  of  the  evidence  and  attendant  circumstances,  as 
should  be  done,  all  this  clause  of  the  contract  means  is,  that 
in  case  of  the  failure  of  the  vendor  to  make  the  vendee  a 
deed  such  as  his  contract  obligated  him  to  make,  within  three 
years,  then  the  purchaser  bound  himself  to  pay  a  compensa- 
tion for  the  possession  he  enjoyed,  denominated  "reasonable 
rent,"  for  such  period  as  he  could  hold  possession  during 
that  time.  It  will  be  observed  nothing  was  to  be  paid  until 
after  the  contract  had  expired  by  its  own  terms,  or  unless 
the  vendee  had  been  sooner  dispossessed  by  a  superior  title. 
Before  that  could  occur,  all  relations,  whether  of  vendor  or 
vendee,  or  otherwise,  would  have  ceased.  Strictly  speaking, 
the  relation  of  landlord  and  tenant  never  did  exist,  and  never 
could  exist,  between  Allen  and  Thurman  under  their  written 
contract.  So  there  is  nothing  in  the  relation  of  the  parties, 
.  under  the  contract  or  otherwise,  that  would  forbid  Thurman 
to  yield  to  a  superior  title  and  buy  it  in,  and  in  that  way 
secure  his  peace. 

Becurring  now  to  the  principal  question,  whether  Thurman 
bought  in  the  outstanding  titles  to  the  property  for  himself, 
or  under  an  agreement  to  buy  them  for  Allen,  it  will  be  seen 
the  testimony  is  as  to  a  verbal  contract,  if  any  existed.  The 
written  contract  contains  nothing  whatever  in  regard  to  buy- 
ing any  outstanding  titles  or  removing  incumbrances  on  the 
property,  by  Thurman  or  any  one  else.  The  testimony  as  to 
the  existence  of  any  contract  on  the  part  of  Thurman,  comes 
mostly  from  the  witness  Cooley.  There  is  but  little  evidence 
in  the  record  in  support  of  his  statements.  Several  witnesses 
gave  casual  conversations  with  Thurman  concerning  these 
matters,  but  no  great  importance  ought  to  be  attached  to  such 
evidence.  It  is  too  unreliable  to  be  made  the  basis  of  a  decree 
divesting  the  legal  representatives  of  a  party  long  since  dead, 
of  their  title  to  the  property.     Had  he  lived  he  might  have 
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given  some  explanation  to  the  conversations  or  admissions 
given  in  evidence,  or  detailed  other  parts  of  the  same  conver- 
sations, that  would  have  made  his  meaning  better  understood. 
Most  important  of  all  the  testimony  introduced  on  this  branch 
of  the  case,  is  that  given  by  the  witness  Cooley.  It  is  to  the 
effect  that  after  the  contract  between  Allen  and  Thurman  had 
been  executed,  the  parties  came  to  his  office,  and  it  was  ver- 
bally agreed  witness  was  the  agent  of  Allen  to  perfect  the  title 
by  getting  in  any  outstanding  claim  there  might  be  against 
the  property,  and  for  the  purpose  of  paying  for  the  outstand- 
ing claims,  Thurman  was  to  furnish  the  money,  and  receive 
a  credit  as  for  so  much  money  paid  on  the  purchase  price  of 
the  land.  In  pursuance  of  that  arrangement,  the  witness 
says  he  conducted  the  negotiation  which  resulted  in  the  pur- 
chase of  the  Crawford  title,  and  w  hieh  was  conveyed  to  Thur- 
man, for  which  he  paid  $700.  It  does  not  appear  the  witness 
had  any  connection  whatever  with  the  buying  in  of  the  Conlin 
title,  which  was  purchased  by  Thurman  and  paid  for  by  him, 
or  that  he  did  anything  by  way  of  securing  a  deed  to  Stephen 
B.  Allen  from  Elisha  B.  Allen,  then  residing  in  Oregon.  But 
Stephen  B.  Allen  himself,  in  his  deposition,  states  the  only 
contract  between  himself  and  Thurman  was  the  original  or 
written  one,  and  says  distinctly,  "Thurman  did  not  agree  to 
buy  any  title  for  me."  He  also  testifies  the  witness  Cooley 
told  him  "there  were  no  claims  worth  paying  attention  to  ; 
that  he  spoke  of  the  Comstock  title,  which  he  said  wasn't 
worth  anything. "  According  to  his  testimony  he  was  advised 
by  Cooley  the  Comstock  title  was  "no  account, "  and  he  added, 
"Thurman  and  I  never  agreed  to  buy  up  that  title."  Treat- 
ing these  witnesses  as  of  the  highest  respectability  and  as  of 
equal  credibility,  it  can  not  be  said  it  proved  the  existence 
of  even  a  verbal  contract  on  the  part  of  Thurman  to  buy  in 
any  outstanding  titles  for  the  benefit  of  Allen.  In  coming 
to  a  conclusion  it  ought  to  be  regarded  as  a  circumstance  of 
great  weight,  that  now  that  Thurman  is  dead  his  version  of 
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what  the  witness  said  occurred  between  the  parties  can  not 
be  obtained.  If  living,  he  might  corroborate  Allen  in  saying 
he  "didn't  agree  to  buy  any  title"  for  hirn.  That  would  be  in 
harmony  with  his  interest  and  his  subsequent  conduct,  and 
it  is  not  unreasonable  to  presume  he  would  so  testify.  After 
the  lapse  of  so  many  years,  and  since  the  death  of  the  party 
most  interested,  the  testimony  to  establish  a  verbal  contract 
to  the  effect  insisted  upon,  that  would  unsettle  the  title  to 
property  long  after  the  death  of  the  party  in  possession,  and 
who  claimed  in  his  lifetime  to  be  the  absolute  owner,  ought 
to  be  of  the  most  satisfactory  character.  Conflicting  as  the 
testimony  is,  it  does  not,  satisfactorily  at  least,  prove  the  ex- 
istence of  such  a  contract.  It  was  incumbent  on  complainant 
to  establish  the  existence  of  that  contract  by  a  clear  prepon- 
derance of  the  evidence,  and  failing  to  do  so,  he  can  have 
no  standing  in  a  court  of  equity.  If  it  shall  be  conceded,  as 
must  be  done  under  the  evidence,  that  Thurman  bought  in 
the  Boylin  and  Conlin  titles  for  himself,  as  he  had  a  legal 
right  to  do,  and  not  for  Allen,  under  a  contract  to  do  so,  then 
the  title  now  held  by  Barbara  A.  Green  seems  to  be  the  better 
title.  At  least  no  reason  is  perceived,  either  in  law  or  equity, 
why  defendant  in  possession  should  be  required  to  surrender 
to  complainant  the  title  she  has,  whatever  it  may  be,  and  if 
complainant  is  advised  he  had  a  better  title,  he  should  have 
tested  it  in  a  court  of  law,  where  legal  titles  are  properly 
<*ognizable,  and  not  in  a  court  of  chancery. 

Without  resting  the  decision  on  that  ground,  there  is  much 
force  in  the  argument  that  Allen  has  been  guilty  of  such  lache* 
as  would  bar  any  relief,  either  to  him  or  to  his  grantees.  The 
written  contract  between  Allen  and'Tliurnian  was  made  in 
1864,  and  the  latter  did  not  die  until  1870.  This  suit  was 
not  brought  until  1883.  Thurman  was  in  possession  of  the 
premises  six  years  before  his  death,  and  several  years  after 
he  had  bought  in  the  outstanding  titles  in  his  own  name,  pre- 
sumably with  an  intention  to  hold  them  adversely  to  Allen, 
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tind  if  the  latter  intended  to  insist  the  titles  so  acquired  by 
Thurman  were  for  his  benefit,  he  should  have  asserted  that 
■claim  in  the  lifetime  of  Thurman,  that  he  might  have  better 
-defended  than  can  now  be  done  by  his  legal  representatives. 
Since  the  death  of  Thurman  the  grantor  of  the  parties  now 
claiming  adversely  to  him  had  been  guilty  of  laches  in  not 
asserting  claim,  if  they  had  any,  against  his  legal  represen- 
tatives. Since  then  the  party  in  possession,  resting  under 
iihe  confident  belief  she  was  the  owner,  has  been  permitted  to 
buy  in  the  dower  interest  that  incumbered  the  property,  and 
to  make  permanent  improvements  thereon,  and  it  would  seem 
to  be  inequitable  now  to  permit  him  or  his  grantees  to  assert 
a  claim  to  the  property  she  has  improved  by  the  outlay  of  her 
money,  under  the  claim  of  ownership. 

Under  no  view  that  can  be  taken  is  complainant  entitled 
to  relief,  and  the  decree  of  the  circuit  court  will  be  reversed 
as  to  Barbara  A.  Green,  who  is  the  only  one  of  defendants 
that  now  claims  any  title  to  the  land  involved  in  this  suit  or 
who  has  assigned  errors  on  this  record,  and  as  to  her  the  bill 

will  be  dismissed. 

Decree  reversed. 


Ehnest  W.  Ladd 

V, 
WlIililAM  PiGOTT. 


Filed  at  Ottawa  June  13,  1885. 

1.  Fraud  and  deceit— /a/>?^  reprenentationA  in  respect  to  lands  remote 
from  place  of  making  contract — hoit  far  a  party  may  rely  upon  them. 
Where  a  party  effects  an  exchange  of  real  estate  situate  in  anotluT  Stat«,  with 
rfk  person  residing  in  this  State,  for  property  here,  by  means  of  false  repre- 
ftentations  as  to  the  quantity  of  his  land,  the  location  thereof,  and  the  char- 
jicter  of  the  improvements  thereon,  with  a  knowledge  of  the  falsity  of  his 
representations,  he  will  be  liable  to  the  injured  party  in  an  action  on  the  case 
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for  fmnd  and  deceit.  Under  circnmstances  like  these,  the  person  with  whom 
the  exchange  is  sought  may  rely  npon  the  statements  as  being  trae,  without 
being  guilty  of  such  negligence  as  to  preclude  a  recovery  by  him  for  the  fraud 
practiced  on  him.  It  might  be  different  where  the  property  is  situated  con- 
veniently near,  so  as  to  permit  an  examination  to  be  readily  made. 

2.  Amendments  and  JEOFAiiiS—de feet  in  pleading  cured  after  verdict 
In  an  action  for  fraud  and  deceit  in  the  exchange  of  land  with  the  plaintiflT 
for  a  leasehold  interest  in  a  building,  and  the  goods  therein,  if  the  deolaiution 
fails  to  aver  the  assignment  of  the  lease  by  the  plaintiff,  which  was  sold  with 
the  stock  of  goods,  it  will  be  too  late  to  object  to  this  defect  in  the  pleading 
after  trial  and  judgment. 

3.  Practice— ^ime  to  object  that  evidence  is  not  admisaible  under  the 
pleadings.  If  a  declaration  contains  no  averment  to  authorize  the  admission 
of  evidence  to  prove  a  particular  fact,  objection  should  be  specifically  madd 
to  the  introduction  of  such  evidence  at  the  time  it  is  offered,  so  that  the 
objection  may  be  obviated  by  an  amendment  of  the  declaration.  If  not  bo 
made  the  objection  will  be  deemed  to  have  been  waived. 

4.  Sa^b— directing  a  fionsuit.  Where  there  is  evidence  tending  to  prove 
the  averments  of  the  declaration  put  in  issue,  a  motion  for  a  nonsuit  will  be 
properly  refused. 

5.  Instructions — whether  assuming  facts.  Where  the  propositions  in 
an  instruction  are  all  made  to  rest  upon  what  the  jury  shall  believe  firom  the 
evidence,  or  when  it  states  a  hypothetical  case,  which,  if  the  jury  belieTO, 
from  the  evidence,  existed,  they  may  consider,  it  will  not  be  liable  to  the 
objection  it  assumes  there  is  evidence  of  the  fact,  or  indulges  in  presump- 
tions that  there  is  evidence  to  prove  such  propositions. 

6.  SAiiE— whether  to  be  construed  as  limitifig  the  proof  required.  In 
an  action  on  the  case  for  fraud  and  deceit  in  the  exchani^e  of  property,  the 
defendant  asked  the  court  to  instruct  the  jury  that  the  plaintiff  was  not  enti- 
tled to  recover  unless  they  should  find,  from  the  evidence,  that  the  defend- 
ant made  the  representations  alleged  in  the  declaration.  The  court  gave  the 
instruction,  but  added  thereto,  "or  some  material  part  thereof:"  Held,  that 
as  modified  it  did  not  mean  that  the  plaintiff  might  recover  if  he  proved  some 
of  the  material  rcpreseutiitions  alleged,  but  that  he  must  prove  all  that  were 
material  of  such  representations,  which,  strictly  speaking,  is  the  law. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

The  declaration  in  this  suit  is  in  case,  to  which  the  general 
issue  was  pleaded.  The  action  was  brought  by  William  Pigott, 
against  Ernest  W.  Ladd,  to  recover  for  deceit  and  fraud  prac- 
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iiced  by  defendant  in  the  sale  and  exchange  of  property.  On 
the  trial  in  the  Superior  Court  plaintiff  recovered  a  judgment 
for  $1250,  against  the  defendant,  which  judgment  was  after- 
wards aflBrmed  in  the  Appellate  Court  for  the  First  District. 

Mr.  E.  K.  Smith,  for  the  appellant : 

False  representations  as  to  the  condition,  situation  and 
value  of  real  estate  are  not  actionable,  unless  purchaser  has 
been  fraudulently  induced  to  forbear  inquiry,  and  then  the 
m'eans  must  be  stated  in  the  declaration.  Brown  v.  Bledsoe, 
1  Idaho,  76 ;  Crown  v.  Carriger,  66  Ala.  590. 

The  representations  should  be  stated  in  substance,  their 
falsity  averred,  and  that  they  were  made  with  intent  to  deceive 
the  plainti£f,  and  induce  him  to  make  the  trade  or  purchase 
in  question,  and  that  they  did  induce  such  trade.  Barber  v. 
Morgan,  51  Barb.  116. 

In  an  action  for  deceit,  a  scienter  is  necessary  to  be  alleged 
and  proved.  Moore  v.  Noble,  53  Barb.  425 ;  36  How.  Pr.  385  ; 
Homer  v.  Fellows,  1  Doug.  51 ;  Terrell  v.  Bennett,  18  Ga.  404 ; 
Woothan  v.  Callahan,  26  id.  366 ;  32  id.  382 ;  Hepper  v.  Lisk, 
1  Ind.  176 ;  Gaffing  v.  Newell,  9  id.  572 ;  Holmes  v.  Clark,  10 
Iowa,  423 ;  Courtney  v.  Carr,  11  id,  295  ;  Hallam  v.  Tidhunter, 
24  id.  166 ;  Pattygrew  v.  Chellis,  41  N.  H.  95 ;  Taylor  v.  Frost, 
49  Miss.  328 ;  Morton  v.  Scull,  23  Ark.  289 ;  Young  v.  Scovell, 
8  Johns.  23. 

The  false  representations  must  not  only  be  calculated  to 
deceive,  but  they  must  be  made  with  intent  to  deceive.  Staf- 
ford V.  Newsom,  9  Ired.  L.  507 ;  Munro  v.  Garidner,  3  Brev. 
31 ;  Gibbs  v.  Odell,  2  Coldw.  132 ;  Breed  v.  Clark,  55  Vt.  577. 

The  intent  must  be  proven.  Micon  v.  Montgomery  Bank, 
104  U.  S.  530 ;  Lewiston  Bank  v.  Dwelley,  72  Me.  223 ;  North 
River  Bank  v.  Schumann,  63  How.  Pr.  476. 

In  actions  for  fraudulent  representations,  which  defendant 
is  alleged  to  have  known  to  be  false,  such  knowledge  is  an 
essential  ingredient,  and  must  be  proved.    Merwin  v.  Arbuckle,, 
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81  111.  502;  Bartholomew  v.  Fort,  4  Blackf.  293;.  Mazsie  v. 
Crawford,  3  T.  B.  Mon.  218;  Tipton  \.  Triplett,  1  Mete.  570; 
McLoud  V.  Tutt,  2  Miss.  288 ;  Rofis  v.  Mather,  47  Barb.  5S2; 
Vanleer  v.  Earle,  26  Pa.  St.  277. 

Representations  of  value,  quality,  situation  and  excellency, 
made  by  the  owner,  pending  negotiations,  are  mere  matters  of 
opinion,  for  which  no  action  will  lie.  Schram  v.  O'Connor, 
9S  111.  539 ;  Bantin  v.  Paltner,  47  id.  99 ;  MiUer  v.  Craig,  36 
id.  11;  Vernon  v.  Keyes,  12  East,  632;  Hartman  v.  Flaherty, 
80  Ind.  472;  Saunders  v.  Haltermnn,  2  Ired.  L.  32;  Lyttl^y. 
Bird,  3  Jones*  L.  222 ;  Crown  v.  Corriger,  66  Ala.  590. 

Statements  of  this  kind  do  not  relieve  the  purchaser  from 
the  responsibility  of  investigation.  Noetling  v.  Wright,  72  111. 
390 ;  Kerr  on  Fraud,  84. 

The  law  will  not  assist  him  unless  deceit  has  been  prac- 
ticed against  which  ordinary  care  could  not  protect,  (Van- 
Iforn  V.  Keenan,  28  III.  448,)  and  there  must  be  some  means 
used  to  deceive  or  circumvent.  Railway  Co,  v.  Rice,  85  111. 
406 ;  Fauntleroy  v.  Wilcox,  80  id.  481 ;  Walker  v.  Hough,  59 
id.  375;  Sims  v.  Klein,  Breese,  302. 

The  rule  of  law  in  transactions  between  strangers  is  caveat 
emptor.  If  the  purchaser  has  equal  means  of  information, 
and  may  rely  on  his  own  judgment,  founded  on  actual  exam- 
ination, an  action  will  not  lie  for  misrepresentations.  Hill 
v.  Bmh,  19  Ark.  522  ;  Bell  v.  Henderson,  7  Miss.  311 ;  Strong 
V.  Peters,  2  Root,  93. 

When  a  purchaser,  with  full  means  of  knowledge  within 
his  reach,  relies  upon  his  own  judgment,  he  can  not  recover. 
Post  V.  Williams,  6  Ind.  219;   Veasey  v.  Dotin,  3  Allen,  380. 

Messrs.  Monroe  &  Tewkesbury,  for  the  appellee,  discussed 
the  evidence  at  some  length,  to  show  that  it  sustained  the 
declaration  and  the  verdict  of  the  jury,  and  also  examined  the 
instructions  objected  to,  insisting  that  they  properly  stated 
the  law  of  the  case. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

As  this  case  comes  before  this  court  on  appeal  from  the 
Appellate  Court,  of  course  no  controverted  questions  of  fact 
can  be  considered. 

It  is  objected  the  evidence  does  not  sustain  the  case  as 
stated  in  the  declaration,  and  for  that  reason  the  motion  for 
a  non-suit  should  have  been  sustained.  It  is  seen,  on  looking 
into  the  record,  there  is  evidence  tending  to  sustain  the  aver- 
ments of  the  declaration,  and  that  is  sufficient  to  sustain  the 
judgment,  since,  under  the  statute,  the  finding  of  the  trial  and 
Appellate  courts  precluded  any  iijquiry  as  to  the  weight  pf  the 
-evidence.  That  would  be  to  investigate  controverted  ques- 
tions of  fact,  which  is  not  allowable.  The  representations 
made  by  defendant  as  to  the  property  situated  in  Kansas, 
which  he  was  about  to  exchange  with  plaintiff,  were  much 
more  than  mere  expressions  of  opinion  as  to  its  value  and 
desirableness.  Falsely  stating  the  quantity  of  land  contained 
in  a  certain  tract,  and  the  size  and  character  of  the  improve- 
ments situated  thereon,  is  quite  a  different  thing  from  ex- 
pressing a  mere  opinion  concerning  them.  That  is  what  the 
evidence  in  this  case  tends  to  show  was  the  character  of 
the  representations  made  by  defendant  to  plaintiff  which  are 
alleged  to  be  false.  Assuming  the  representations  were  false, 
as  must  be  done,  there  is  quite  enough  in  the  evidence  to 
show  the  guilty  knowledge  on  the  part  of  defendant.  There 
was,  therefore,  no  ground  for  granting  a  non-suit. 

It  is  said  it  is  an  elementary  principle  the  purchaser  of 
real  estate  can  not  rely  on  the  mere  statement  of  the  vendor, 
and  relieve  himself  in  that  way  from  the  responsibility  of  an 
investigation.  Under  some  circumstances,  no  doubt,  the  rule 
insisted  upon  should  control ;  but  in  this  case  the  land  defend- 
ant was  about  to  convey  to  plaintiff  was  situated  in  another 
State,  many  hundred  miles  away,  and  it  would  be  unreason- 
able to  apply  the  rule  with  any  degree  of  strictness.     Defend- 
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ant  well  knew  it  was  not  practicable  for  plaintifiF  to  examine 
the  property  without  subjecting  himself  to  considerable  ex- 
pense and  travel,  and  under  the  circumstances  he  was  guilty 
of  no  negligence  in  relying  on  the  statements  of  defendant  as 
to  the  quantity  of  the  land  to  be  conveyed  to  him,  the  relative 
situation  of  the  property,  and  the  size  and  character  of  the 
improvements  upon  it.  Had  the  property  been  conveniently 
situated,  no  doubt  the  omission  to  make  the  usual  investiga- 
tions might  have  been  attributed  to  plaintiflF  as  negligence, 
against  which  the  law  would  not  relieve  him.  It  was  dis- 
tinctly told  defendant  by  plaintiff  that  if  the  property  was  as 
he  rei)resented  it  to  be,  the  trade  would  be  consummated,  as 
was  done,  and  relying  on  the  truth  of  such  representations, 
as  plaintiflF  might  reasonably  do,  he  was  greatly  overreached 
in  the  transaction. 

It  is  insisted  the  declaration  is  not  sufi&cient,  because  it 
does  not  aver  the  assignment  of  the  lease  of  the  building, 
which  was  sold  with  the  stock  of  goods.  At  most,  the  objec- 
tion taken  rests  on  a  defective  pleading,  which,  at  common 
law  and  under  our  statute,  is  aided  by  verdict.  (Barnes  v. 
Brookman,  107  111.  317;  1  Chitty's  Pleading,  14th  Am.  ed. 
673.)  The  rule  on  this  subject,  as  stated  by  Chitty  in  his 
work  cited,  is,  "that  where  there  is  any  defect,  imperfection 
or  omission  in  any  pleading,  whether  in  substance  or  in  form, 
which  would  have  been  a  fatal  objection  on  demurrer,  yet  if 
the  issue  joined  be  such  as  necessarily  required,  on  the 
trial,  proof  of  the  facts  so  defectively  or  imperfectly  stated  or 
omitted,  and  without  which  it  is  not  to  be  presumed  that 
either  the  judge  would  direct  the  jury  to  give,  or  the  jur}' 
would  have  given,  the  verdict,  such  defect,  imperfection  or 
omission  is  cured  by  the  verdict."  That  is  precisely  the  case 
here,  and  the  doctrine  stated  must  control.  It  is  averred  in 
the  declaration  the  lease  was  to  be  assigned,  and  proof  was, 
in  fact,  made  of  the  assigning  of  the  lease, — hence  the  ver- 
dict on  the  evidence  will  be  regarded  as  aiding  the  defective 
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pleading  insisted  upon.  It  may  be  added  that  in  all  eases 
where  a  defective  or  imperfect  pleading  will  be  aided  by  the 
verdict,  if  a  party  wishes  to  have  any  advantage  from  it  he 
must  make  the  objection  at  the  trial,  otherwise  all  advan- 
tage will  be  lost.  In  this  case,  as  has  been  seen,  the  proof 
shows  the  lease  was,  in  fact,  assigned  to  defendant ;  and  if 
the  declaration  contained  no  averment  that  would  warrant 
the  giving  of  the  testimony,  objection  should  have  been  made 
for  that  reason.  Had  that  been  done,  plaintiff  might  have 
obtained  leave  from  the  court,  under  the  statute,  to  amend  his 
declaration  on  such  terms  as  the  court  might  deem  equitable. 
Failing  to  obtain  leave  or  amend  his  defective  pleading,  the 
objection,  no  doubt,  would  prevail. 

It  is  made  a  point  in  the  case  that  the  instructions  given  for 
plaintiff  do  not  present  the  case  fairly,  and  are  misleading. 
The  criticism  made  upon  the  first  instruction  is,  it  assumes 
there  is  evidence  the  Kansas  property  could  not  be  examined 
by  plaintiff.  This,  it  is  thought,  is  not  a  correct  reading  of 
the  instruction.  It  does  not,  in  fact,  assume  anything,  but 
simply  assumes  a  hypothetical  case,  which,  if  the  jury  be- 
lieve, from  the  evidence,  existed,  they  were  at  liberty  to  con- 
sider,— and  that  is  clearly  allowable.  The  same  objection  is 
said  to  lie  to  the  second  instruction,  and  in  addition  thereto 
it  is  said  it  indulges  the  presumption  there  is  evidence  to 
show  defendant  knew  the  property  in  Kansas  was  not  worth 
over  $250, — that  he  told  plaintiff  he  knew  its  value ;  that  he 
induced  Martin  to  make  representations  to  plaintiff,  and  that 
plaintiff  believed  such  representations.  The  latter  objection 
to  the  second  instruction  is  certainly  not  well  taken.  The 
propositions  submitted  by  that  instruction  are  all  made  to 
rest  upon  what  the  jury  shall  believe  from  the  evidence,  and 
by  it  no  presumptions  whatever  are  indulged.  No  objection 
is  taken  to  the  third  instruction,  other  than  those  pointed 
out  to  the  first  and  second  of  the  series  given,  and  which  are 
found,  on  examination,  to  have  no  existence.     Nor  is  the  ob- 
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jection  to  the  fourth  instruction  tenable.  Like  the  objection 
taken  to  the  other  charges,  it  rests  upon  a  mistaken  view  of 
the  meaning  of  the  instruction. 

The  court  was  asked  by  defendant,  in  the  third  proposition 
submitted,  to  instruct  the  jury  that  plaintiff  is  not  entitled 
to  recover  in  this  case  unless  the  jury  believe,  from  the  evi- 
dence, that  the  defendant  made  the  representations  alleged 
in  the  declaration,  which  it  did,  but  the  court  added  to  the 
words  quoted,  "or  some  material  part  thereof. "  The  objec- 
tion taken  is  broader  than  a  correct  reading  of  the  instruc- 
tion will  fairly  warrant.  It  does  not  mean  that  plaintiff  may 
recover  if  he  proves  some  of  the  material  representations 
alleged  in  the  declaration,  but  that  he  must  prove  all  that 
is  material  of  such  representations, — and,  strictly  speaking, 
that  is  the  law.  Plaintiff  is,  perhaps,  not  bound  to  prove  the 
representations  precisely  as  alleged,  but  he  must  prove  the 
substance  or  the  material  parts  of  sueh  representations,  and 
more  strictness  than  that  the  law  does  not  require.  It  might 
be  conceded  this  modification  of  the  instruction  was  not  en- 
tirely accurate,  and  still  it  seems  impossible  the  jury  could 
have  been  misled  by  it,  for  the  law  is  stated  precisely  as 
defendant  insists  it  is,  in  the  context.  In  the  first  paragraph 
of  the  same  instruction  the  jury  were  told  it  must  appear,  by 
a  preponderance  of  the  evidence,  defendant  intended  to  com- 
mit, and  did  commit,  a  fraud  upon  plaintiff  in  manner  and 
form  as  charged  in  the  declaration,  otherwise  he  could  not 
recover,  and  the  jury  should  find  for  defendant.  The  law  on 
this  branch  of  the  case  was  given  to  the  jury  as  favorably  by 
the  court  as  defendant  could  ask  to  have  it  done,  and  it  is 
improbable  the  jury  could  have  been  misled  in  the  slightest 
degree  by  the  modification  made  to  the  third  instruction. 
This  court  has  had  frequent  occasion  to  say  it  is  not  every 
trivial  error  that  may  appear  in  a  record  that  will  constitute 
ground  for  the  reversal  of  the  judgment,  otherwise  perhaps  few 
judgments  would  be  permitted  to  stand.     Only  such  errors  as 


Walsh  v,  Walsh  et  al. 


655 


Syllabus. 


materially  affect  the  merits  of  the  case  will  justify  a  reversal 
of  the  judgment. 

There  is  no  just  ground  for  any  complaint  the  court  re- 
fused proper  instructions  asked  by  defendant.  The  jury  were 
fully  instructed  as  to  every  phase  of  the  case.  Other  instruc- 
tions would  have  answered  no  good  pui-pose,  if  given.  Indeed, 
it  seems  that  all  that  was  contained  in  the  refused  instruc- 
tions was  comprised  in  those  that  were  given,  and  the  court 
did  right  to  refuse  to  give  the  same  propositions  a  second 
time,  although  couched  in  slightly  different  phraseology. 

On  the  whole  record  considered,  no  error  is  discovered  that 
seriously  affects  the  merits  of  the  case,  and  the  judgment  of 
the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


Daniel  A.  Walsh 

V. 

Patrick  J.  Walsh  et  ah 

Filed  at  Ottawa  November  14,  1885, 

1.  New  tbial — absence  of  counsel — negligence.  On  account  of  the  sick- 
ness of  defendant's  counsel,  the  cause  in  which  he  was  employed  was  set  at 
the  foot  of  the  September  calendar  by  consent,  and  after  the  death  of  the 
counsel  so  employed,  the  defendant  employed  other  counsel  in  February' 
following,  who,  supposing  the  cause  was  placed  at  the  foot  of  the  February 
calendar,  in  which  case  it  would  not  be  called  for  trial  at  that  term,  so  in- 
formed the  defendant,  and  directed  him  to  wait  for  notice,  and  while  such 
attorney  was  absent  trying  a  cause  in  another  county,  the  case  was  tried,  and 
a  verdict  rendered  against  the  defendant,  and  the  court  refused  to  set  aside 
the  verdict  and  allow  a  new  trial:  Held,  that  as  the  defendant  was  charge- 
able with  some  negligence,  it  could  not  be  said  the  court  abused  its  discretion 
in  refusing  to  open  the  case  and  allow  a  new  trial. 

2.  Practice  in  the  Superior  Court  of  Cook  county — hearing  before  dif- 
ferent judges  in  the  same  case.  A 'cause  being  called  for  trial  in  the  Supe- 
rior Court  of  Cook  county,  the  presiding  judge  transferred  the  same  into  the 
branch  of  that  court  held  by  another  judge,  where  it  was  tried,  and  a  motion 
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made  bj  the  defendiint  to  set  aside  the  verdict  and  allow  him  to  defend.  The 
judge  of  the  branch  court  refused  to  consider  the  motion  in  respect  to  tlie 
regularity  of  the  call  in  the  other  court  and  of  the  transfer,  and  directed 
the  parties  to  appear  before  the  other  judge  in  respect  to  that  matter,  who 
oTerrnled  the  motion  .in  respect  to  the  matters  in  his  court,  and  on  a  further 
hearing  the  judge  to  whom  the  cause  had  been  transferred,  overruled  the 
motion  on  the  merits:  Held,  that  there  was  no  error  in  each  judge  passing 
apon  so  much  of  the  proceeding  as  took  place  before  him,  and  in  the  final 
overruling  of  the  motion  by  the  judge  who  tried  the  case. 

3.  Practice— o/  a  second  trial  while  a  former  verdict  is  atill  standing. 
In  1881  a  verdict  was  rendered  in  a  cause  in  favor  of  the  plain tiif,  and  after- 
ward, in  1884,  without  its  being  set  aside,  another  jury  was  called  which  ren- 
dered a  verdict  for  the  same  amount  in  favor  of  the  plaintiff,  upon  which 
judgment  was  rendered:  Held,  that  as  a  mere  verdict  could  do  the  defendant 
no  harm,  and  as  the  ooort  would  render  but  one  judgment,  the  irregularity 
worked  no  injury. 

4.  Error  wiiiIi  not  always  reverse — as,  where  defence  is  availing 
under  other  issues.  Where  all  matters  set  up  in  special  pleas  are  available 
in  defence  under  the  general  issue,  an  error  in  sustaining  a  demurrer  to  the 
special  pleas  will  not  require  a  reversal  of  the  judgment. 

Appeal  from  the  Appellate  Court  for  the  First  District  ;— 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  John  Lyle  Einq,  and  Messrs,  Gaby,  Cody  &  Gaby,  for 

the  appellant. 

Mr.  P.  McHuoH,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  to  recover  upon  a  contract  for 
the  construction  in  part  of  a  block  of  dwelling  houses  in  Chi- 
cago. On  December  12,  18S1,  a  trial  was  had,  and  the  jury 
rendered  a  verdict  against  the  defendant  for  $1261.85.  The 
next  step  appearing  by  the  record  is,  that  on  March  25,  1884, 
the  cause  came  on  in  its  order  on  the  calendar,  and  being 
called  for  trial,  the  plaintiffs  came  by  their  attorney,  and  the 
defendant  being  called  and  coming  not,  nor  any  one  for  him, 
a  jury  was  called,  evidence  heard,  and  a  verdict  rendered  for 
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$1261. S5,  against  the  defendant,  upon  which  judgment  waa 
entered.  On  the  next  day,  March  26,  the  defendant  filed  a 
motion  to  vacate  the  judgment  and  for  a  new  trial,  which 
motion  the  court  overruled  on  April  5,  1884.  On  appeal  to 
the  Appellate  Court  for  the  First  District  the  judgment  was 
affirmed,  and  defendant  took  the  present  appeal  to  this  court. 

The  circumstances  under  which  the  default  occurred  of  the 
absence  of  the  defendant  and  his  counsel,  were,  that  the  late 
Judge  Williams  was  defendant's  attorney,  and  being  in  bad 
health  in  the  last  of  October,  1883,  by  agreement  between 
Mr.  Woodbridge,  representing  him,  and  the  plaintiffs*  attor- 
ney, and  by  order  of  the  judge,  the  cause  was  placed  at  the 
foot  of  the  September  calendar.  Judge  Williams  died  Feb- 
ruary 24,  1884,  and  soon  after,  the  defendant  took  his  papers 
away  from  the  office  of  Judge  Williams,  and  spoke  of  employ- 
ing another  attorney,  and  did  so.  This  attorney  appears  to 
have  labored  under  a  mistake  in  supposing  that  the  case  had 
been  placed  at  the  foot  of  the  February  calendar  instead  of 
the  September  calendar,  in  which  case,  of  the  cause  being  at 
the  foot  of  the  February  calendar,  he  considered  it  as  equiva- 
lent to  a  general  coiitinuance  until  in  April  or  May,  and  so 
informed  defendant,  and  told  the  latter  to  await  notice  from 
him.  On  the  25th  of  March, — the  day  the  case  was  called 
and  tried, — this  attorney  was  absent,  at  Wheaton,  DuPage 
county,  trying  a  case  in  the  circuit  court. 

There  certainly  was  more  or  less  of  negligence  on  the  part 
of  the  defendant  or  his  attorney  in  not  knowing  the  situation 
of  his  cause  as  to  when  it  would  come  on,  in  its  order  on  the 
calendar,  for  trial,  and  we  do  not  feel  prepared  to  say  there 
was  in  this  case  such  abuse  in  the  exercise  of  the  discretion- 
ary power  of  the  court  in  refusing  to  set  aside  the  default,  as 
to  call  for  the  interference  of  this  court  to  disturb  the  deci- 
sion in  that  regard. 

Objection  is  taken  to  there  being  the  action  of  two  judges 
of  the  Superior  Court  in  the  decision  of  the  motion.  Sepa- 
42—114  III. 
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rate  bills  of  exceptions,  signed  by  the  two  judges,  respectively, 
recite  that  in  the  branch  of  the  Superior  Court  presided  over 
by  Judge  Anthont,  the  cause  came  on  in  its  order  on  the 
calendar,  and  was  called  for  trial,  and  thereupon,  by  order 
of  said  judge,  the  cause  was  transferred  for  trial  into  the 
branch  of  said  court  presided  over  by  Judge  Gart  ;  that  the 
cause  was  there  tried,  and  the  motion  to  set  aside  the  default 
made;  that  the  latter  judge  declined  to  consider  the  motion 
in  respect  of  the  circumstances  of  the  regularity  of  the  call 
in  Judge  Anthony's  court,  and  of  the  transfer  of  the  case  to 
Judge  Gary's  branch  of  the  court,  and  directed  the  parties 
to  appear  before  Judge  Anthony  in  respect  to  that  matter, 
and  that  Judge  Anthony  hearing  the  motion  in  respect  of  said 
circumstances,  overruled  the  motion  to  that  extent,  and  on 
further  hearing  before  Judge  Gary  he  considered  the  motion 
in  the  further  respects  bearing  upon  the  merits  of  the  case, 
or  of  the  motion  for  a  new  trial,  and  overruled  the  motion. 
We  perceive  nothing  improper  in  this  course.  Each  judge 
appears  to  have  passed  upon  so  much  of  the  proceeding  as 
took  place  before  himself,  the  result  whereof  was  the  final 
overruling  of  the  motion  by  Judge  Gary,  before  whom  the 
trial  was  had. 

Complaint  is  made  that  the  prior  verdict  rendered  on  De- 
cember 12,  1881,  was  standing  in  force,  never  having  been 
set  aside.  It  does  so  appear  by  this  record.  But  it  is  not 
seen  how  this  makes  error  in  the  judgment.  Its  being  sup- 
ported by  two  verdicts,  instead  of  one,  should  not  detract 
from  its  force.  The  mere  verdict,  of  itself,  does  the  defend- 
ant no  harm.  It  is  not  to  be  supposed  the  court  will  enter 
a  further  judgment  on  that  verdict. 

It  is  urged  there  was  error  in' sustaining  a  demurrer  to  the 
second,  third,  fourth  and  fifth  pleas.  Whether  the  demurrer 
was  correctly  sustained  or  not,  the  general  issue  was  pleaded, 
under  which  the  matters  set  up  in  the  special  pleas  might 
have  been  given  in  evidence,  and  so  the  court's  mling  did 
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the  defendant  no  barm,  and  was  not  material  error,  as  this 
court  has  often  held  in. such  cases. 

The  judgment  of  the  Appellate  Court  will  be  aflBrmed. 

Judgment  affirmed. 


Louise  Eames  Mather 

V. 

The  City  of  Ottawa. 
Filed  at  Ottawa  November  24, 1885. 

1.  MtjnicipaIj  corfobations — constitutional  limitation  of  taxing  power 
to  corporate  purposes.  Section  5,  article  9,  of  the  oonstitation  of  1848,  pro- 
viding that  the  corpomte  nathorities  of  coantieB,  townships,  school  districts, 
cities,  towns  and  villages  may  be  Tested  with  power  to  assess  and  coUect  taxes 
for  corporate  purposes,  was  a  limitation  upon  the  taxing  power  of  the  State, 
and  under  it  taxation  can  not  be  imposed  by  snch  corporations  except  for  cor- 
porate purposes. 

2.  Same — municipal  aid  to  a  merely  private  enterprise.  A  municipal 
corporation  is  prohibited  by  that  clause  in  the  constitution  from  levying  a  tax 
in  aid  of  a  merely  private  enterprise,  although  the  purpose  may  be  one  which 
will  add  to  the  wealth  and  prosperity  of  the  municipality.  Such  a  body  can 
not  incur  a  liability,  and  levy  and  collect  taxes  on  the  property  of  the  citizen 
to  aid  in  the  development  of  mere  private  enterprises. 

3.  Same — municipal  bonds  in  aid  of  that  which  was  not  a  'corporate 
purpose."*  In  this  case,  bonds  of  the  city  of  Ottawa  were  issued  under  an 
ordinance  submitted  to  a  vote  of  the  people,  and  adopted  thereby,  which 
authorized  the  mayor  to  borrow,  in  the  name  of  the  city,  the  sum  of  $60,000, 
"for  the  use  of  said  city,  to  be  expended  in  developing  the  natural  advantages 
of  the  city  for  manufacturing  purposes,"  and  provided  for  the  issue  of  bonds 
therefor.  The  bonds,  when  issued,  were  given  to*  an  agent  of  a  private  cor- 
poration, to  be  by  him  expended  in  the  improvement  of  the  water-power  upon 
certain  rivers  within  the  city,  and  he  negotiated  the  same  to  a  person'  then 
residing  in  the  city:  Held,  that  the  bonds  so  issued  were  void  for  want  of 
power  in  the  corporate  authorities  to  issue  them,  the  purpose  for  which  they 
were  issued  not  being  a  corporate  purpose. 

4.  Qaxb— inhabitants  of  municipality  chargeable  with  notice  of  the  con- 
tents and  purposes  of  its  ordinances.  All  residents  of  an  incorporated  city 
are  chargeable  with  notice  of  the  contents  of  all  ordinances  passed  for  the 
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gOTemment  and  welfiure  of  the  city.  So  when  an  ordinance  shows  the  par- 
pose  for  which  city  bonds  are  issaed,  if  a  resident  of  the  city  bays  them  he 
will  be  held  chargeable  with  notice  of  the  purpose  and  object  of  their  issue. 
5.  Samb — municipal  powera — generally.  A  municipal  corporation,  being 
the  creature  of  law,  possesses  only  such  properties  and  powers  as  its  charter 
confers  upon  it,  either  directly  or  as  incidental  to  its  very  existence.  So  long 
as  it  acts  within  its  corporate  powera  it  may  bind  the  people  within  its  limits, 
but  when  it  transcends  its  powers,  its  acts  are  nugatory. 

Appeal  from  the  Appellate  Court  for  the  Second  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
La  Salle  county ;  the  Hon.  George  W.  Stiff,  Judge,  presid- 
ing. 

Mr.  Charles  E.  Towne,  for  the  appellant, 

Mr.  M.  T.  Moloney,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was' an  action  brought  by  Louise  Eames  Mather,  in  the 
circuit  court  of  La  Salle  county,  against  the  city  of  Ottawa, 
upon  one  hundred  and  twenty  coupons,  which  were  attached 
to  certain  bonds  executed  by  the  mayor  and  city  clerk  of 
Ottawa,  under  the  authority  of  an  ordinance  passed  by  the 
city  council  of  Ottawa,  on  the  15th  day  of  June,  1869,  aod 
also  an  ordinance  adopted  on  the  29th  day  of  July,  1869,  to 
carry  out  the  ordinance  of  June  15th.  The  city  of  Ottawa 
was  incorporated  by  an  act  of  the  legislature  on  the  10th  day 
of  February,  1853,  and  under  the  act  of  incorporation  the  city 
was  intrusted  with  such  powers  as  are  usually  conferred  upon 
incorporated  cities  for  the  government  of  the  people  within 
the  limits  of  such  a  corporation.  Among  the  powers  con- 
ferred may  be  found  the  following : 

Article  5,  section  1 :  "The  city  council  shall  have  power 
and  authority  to  levy  and  collect  taxes  upon  all  property,  real 
and  personal,  within  the  limits  of  the  city,  not  exceeding  one- 
half  of  one  per  cent  per  annum  upon  the  assessed  value  thereof, 
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and  may  enforce  the  payment  of  the  same  in  any  manner  to 
be  prescribed  by  ordinance  not  repugnant  to  the  constitution 
of  the  United  States  and  of  this  State. " 

Article  5,  section  3:  "The  city  council  shall  have  power 
*  *  *  to  establish,  support  and  regulate  common  schools, 
to  divide  the  city  into  school  districts,  to  borrow  money  on 
the  credit  of  the  city,  and  to  issue  bonds  therefor,  and  pledge 
the  revenue  of  the  city  for  the  payment  thereof :  Provided, 
that  no  sum  or  sums  of  money  shall  be  borrowed  at  a  greater 
interest  than  at  ten  per  cent  per  annum.  '* 

Article  10,  section  20:  "No  money  shall  be  borrowed  by 
the  city  council  until  the  ordinance  passed  therefor  shall  be 
submitted  to  and  voted  for  by  a  majority  of  voters  of  said 
city  attending  an  election  held  for  that  purpose." 

On  the  15th  day  of  February,  1861,  the  legislature  passed 
an  act  creating  a  corporation  known  as  the  Ottawa  Manufac- 
turing Company.  The  act  is  entitled  "An  act  to  authorize 
certain  persons  to  construct  a  dam  across  Fox  river  for  hy- 
draulic and  manufacturing  purposes.'*  Section  2  of  the  act 
is  as  follows : 

"Section  2.  The  said  company,  when  formed,  are  hereby 
authorized  to  build  a  dam  across  Fox  river,  on  section  11  or 
12,  in  township  33  north,  of  range  3  east,  in  La  Salle  county, 
for  the  purpose  of  creating  a  water  power,  and  the  said  com- 
pany may  use,  lease  or  otherwise  dispose  of  the  same,  and 
may  construct  such  other  works,  buildings  and  machinery  as 
may  be  deemed  necessary  or  proper  to  use  such  water,  and 
to  promote  the  interests  and  objects  of  the  company." 

On  the  16th  day  of  February,  1S65,  the  legislature  passed 
an  act  enlarging  the  powers  conferred  by  the  act  of  1851, 
under  which  the  company  was  empowered  to  build  a  dam 
across  the  Illinois  river  at  such  point  as  the  company  might 
elect,  with  the  right  to  construct  a  race  or  races,  for  the  pur- 
pose of  introducing  the  water  of  the  Illinois  river  into  the 
pool  of  the  dam  authorized  to  be  erected  across  Fox  river. 
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On  the  16th  day  of  June,  1869,  the  city  of  Ottawa  passed  an 
ordinance,  section  1  of  which  is  as  follows : 

"Section  1.  Be  it  ordained  by  the  city  council  of  the  city 
of  Ottawa,  that  the  mayor  of  the  city  be  and  he  is  hereby 
authorized  to  borrow,  in  the  name  of  the  city,  at  a  rate  of 
interest  not  exceeding  ten  per  cent,  the  sum  of  $60,000,  for 
the  use  of  said  city,  to  be  expended  in  developing  the  natural 
advantages  of  the  city  for  manufacturing  purposes,  and  that 
bonds  of  the  city  be  issued  therefor  in  the  sum  of  $500,  with 
interest  payable  annually,  said  bonds  to  be  payable  one-third 
in  five  years^  one-third  in  ten  years,  and  one-third  in  fifteen 
years  after  the  date  thereof :  Provided,  that  no  application 
shall  be  made  of  the  proceeds  of  said  bonds  except  for  the 
purpose  aforesaid,  and  in  pursuance  of  an  ordinance  to  be 
passed  for  that  purpose  by  the  city  council,  nor  until  the 
faithful  application  of  the  proceeds  of  such  bonds  to  the  pur- 
pose aforesaid  shall  be  fully  secured  to  the  city. " 

Section  8  required  the  ordinance  to  be  submitted  to  the 
voters  of  the  city  for  rejection  or  adoption  at  an  election  to 
be  held  for  that  purpose. 

On  the  30th  day  of  July,  1869,  an  ordinance  was  passed  by 
the  city  of  Ottawa  to  carry  into  effect  the  ordinance  of  June 
15, 1869,  in  which  it  was  provided  **that  bonds  of  the  city  for 
the  sum  of  $60,000  be  issued  by  the  mayor  in  accordance  with 
the  terms  and  conditions  of  said  ordinance  of  June  15,  1869, 
and  that  he  deliver  the  same  to  William  H.  W.  Cushman,  to 
be  used  by  him  in  developing  the  natural  resources  and  sur- 
roundings of  the  city,  and  that  the  said  Cushman  is  author- 
ized and  directed  to  expend  the  same  in  the  improvement  of 
the  water-power  upon  the  Illinois  and  Fox  rivers  within  the 
city  and  in  the  immediate  vicinity  thereof,  under  the  fran- 
chises and  powers  which  have  been  granted  for  that  purpose 
by  the  legislature  of  the  State,  or  which  may  hereafter  be 
granted  for  that  purpose,  in  the  manner  in  which  his  judg- 
ment sliall  best  secure  the  practical  and  permanent  use  of 
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said  water-power  in  the  city  and  its  immediate  vicinity :  Pro- 
videdy  that  said  Gushman  shall  execute  and  deliver  to  the 
mayor  an  agreement  from  him  to  the  city  of  Ottawa,  that  he 
will,  without  unreasonable  or  unnecessary  delay,  cause  a  good, 
substantial  and  sufficient  dam  to  be  constructed  across  the 
Illinois  river  above  the  city,  to  bring  into  use  all  the  available 
water-power  of  said  river  at  Ottawa,  and  will  construct  suffi- 
cient head  and  tail  races  to  make  such  water-power  available." 
The  ordinance  also  contained  a  provision  that  Gushman  should 
bind  himself  that  if  the  work  was  not  constructed  as  provided 
by  the  ordinance,  he  would  return  the  bonds  or  their  value, 
and  save  the  city  harmless  from  all  loss  on  account  of  in- 
terest. No  money  was  borrowed  by  the  city  on  the  faith  of 
the  bonds,  but  on  the  2d  day  of  August,  1869,  the  bonds  for 
$60,000  were  issued  and  delivered  to  Gushman  as  a  dona- 
tion to  aid  in  securing  the  water-power  contemplated  by  the 
constructing  of  the  dams  and  races  heretofore  mentioned. 
The  coupons  sued  upon  are  a  part  of  those  attached  to  the 
bonds  when  they  were  issued,  which  provide  for  the  payment 
of  annual  interest.  The  bonds  upon  which  the  coupons  were 
attached  were  purchased  by  Lester  H.  Eames,  agent  for  the 
plaintiff,  in  1871.  It  also  appears  that  Eames  and  the  plaintiff 
were  residents  of  the  city  of  Ottawa  at  the  time  the  ordinances 
were  passed,  and  at  the  time  the  bonds  were  issued  and  de- 
livered to  Gushman. 

All  residents  of  an  incorporated  city  are  chargeable  with 
notice  of  the  contents  of  all  ordinances  passed  for  the  govern- 
ment and  welfare  of  the  city.  The  ordinances  under  which  the 
bonds  were  issued  expressly  state  that  the  bonds  were  to  be 
used  '*in  developing  the  natural  advantages  of  the  city  for 
manufacturing  purposes. "  Appellant  is  therefore  chargeable 
with  direct  notice  of  the  object  and  purpose  for  which  the 
bonds  were  issued  and  placed  upon  the  market.  There  is 
therefore  no  question  of  innocent  purchaser  considered  in  the 
record. 
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The  sole  question  here  involved  is  one  of  power, — whether 
the  city  of  Ottawa,  under  its  charter  and  the  constitution  of 
the  State,  had  authority  to  issue  the  bonds  for  the  purpose 
for  which  they  were  issued.  Municipal  corporations  are  in- 
stitutions designed  for  the  local  government  of  towns  and 
cities ;  or,  more  accurately,  towns  and  cities,  with  their  in- 
habitants, are,  for  the  purpose  of  subordinate  local  adminis- 
tration, invested  with  a  corporate  character.  (Dillon  on  Mun. 
Corp.  sec.  9.)  Chief  Justice  Marshall's  description  of  a  cor- 
poration is  in  these  words :  "A  corporation  is  an  artificial 
being,  invisible,  intangible,  and  existing  only  in  contempla- 
tion of  law.'  Being  the  mere  creature  of  the  law,  it  possesses 
only  those  properties  which  the  charter  of  its  creation  confers 
upon  it,  either  expressly  or  as  incidental  to  its  very  existence." 

So  long  as  corporations  act  within  their  corporate  powers 
they  may  bind  the  people  within  their  corporate  limits ;  but 
when  they  transcend  these  powers,  their  acts  are  nugatory. 
The  sections  of  the  charter  relied  upon  as  conferring  the  power 
are  comprehensive  in  their  terms,  but  they  must  be  considered 
in  connection  with  that  portion  of  the  constitution  of  the  State 
in  force  at  the  time  the  charter  was  enacted,  which  relates  to 
the  same  subject.  Article  9,  section  5,  of  the  constitution 
of  1848,  which  was  in  force  when  the  bonds  were  issued,  pro- 
vides: "The  corporate  authorities  of  counties,  townships, 
school  districts,  cities,  towns  and  villages  may  be  vested  with 
power  to  assess  and  collect  taxes  for  corporate  purposes." 
This  court  has  held,  in  a  number  of  cases,  that  the  clause  of 
the  constitution  supra,  is  a  limitation  upon  the  taxing  power 
of  the  State, — that  taxation  can  not  be  imposed  by  a  corpo- 
ration except  for  corporate  purposes.  (Johnson  v,  Campbell, 
49  111.  316;  Harward  v,  St.  Clair  Drainage  Co.  51  id.  130; 
Madison  County  v.  The  People,  58  id.  456 ;  The  People  v, 
Dupmjt,  71  id.  663.)  Cases  may  arise  where  it  is  diflScnlt 
to  determine  whether  a  tax  to  be  imposed  may  or  may  not  be 
for  a  corporate  purpose,  but  in  this  case,  under  our  decisions, 
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it  is  manifest  that  a  tax  imposed  to  raise  money  to  pay  the 
bonds  or  the  interest  thereon,  which  were  issued  by  the  city 
of  Ottawa,  could  not  be  for  a  corporate  purpose. 

As  early  as  1860,  in  Johnson  v.  Stark  County,  24  111.  75, 
this  clause  of  the  constitution  was  considered,  and  in  discuss- 
ing what  was  and  what  was  not  a  corporate  purpose,  the  court 
said :  "All  will  perceive  that  the  building  of  our  coui-t  houses, 
jails,  poor  houses,  the  opening  and  keeping  in  repair  of  com- 
mon highways,  and  the  erection  and  maintenance  of  bridges 
by  which  they  are  rendered  useful  to  the  people,  are  'county 
purposes,'  for  which  the  people  of  the  county  may  be  taxed, 
and  that  the  erection  of  hotels,  mercantile,  manufacturing, 
trading  and  banking  houses,  although  of  great  importance  to 
the  prosperity  of  the  community,  are  not  such  purposes  as 
were  contemplated  by  the  framers  of  the  constitution.  These 
are  properly  regarded  as  matters  of  individual  enterprise,  and 
can  not,  in  any  reasonable  or  just  sense,  be  regarded  as  public 
or  county  purposes. "  In  Bissell  v.  City  of  Kankakee,  64  111. 
249,  where  the  city  had  issued  certain  bonds  to  the  Douglas 
Linen  Company,  to  enable  it  to  embark  in  the  manufacture 
of  linen  fabrics  in  that  city,  under  a  charter  which  gives  the 
city  "power  to  borrow  money  on  the  credit  of  the  city,  and 
pledge  the  revenue  of  the  city  for  its  payment,  and  issue 
bonds  therefor,  **  it  was  held  that  the  bonds  were  issued  with- 
out authority  of  law,  and  were  void.  In  English  v.  Tlie  Peo- 
ple,-9Q  111.  566,  the  question  arose  as  to  the  validity  of  a  tax 
levied  to  pay  the  principal  and  interest  of  certain  bonds  issued 
by  a  city  to  aid  a  private  manufacturing  company.  It  was 
held  that  a  city  tax  levied  for  the  payment  of  the  principal 
and  interest  of  bonds  issued  by  the  city,  in  aid  of  a  private 
manufacturing  corporation,  can  not  be  enforced,  as  such  bonds 
are  void,  even  in  the  hands  of  innocent  purchasers.  The  same 
rule  has  beeen  declared  in  other  courts,  when  a  similar  ques- 
tion has  arisen.  See  Ohio  Valley  Iron  Works  v.  Menardsville, 
11  W.  Va.  1,  and  Land  Association  v.  Topeka,  20  Wall.  655. 
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It  may  be,  and  probably  is  true,  that  the  contemplated  im- 
provement of  the  water-power  on  the  Illinois  and  Fox  rivers 
in  the  city  of  Ottawa,  if  it  had  been  judiciously  and  properly 
carried  out,  might  have  built  up  the  city,  and  added  greatly 
to  its  general  growth,  welfare  and  prosperity ;  but  the  estab- 
lishment of  any  kind  of  manufactures  which  employed  capi- 
tal and  labor  within  the  city  might  have  produced  the  same 
result,  and  yet  the  city  would  have  no  power  to  impose  taxes 
to  raise  money  to  be  devoted  to  such  .purposes.  Whenever  the 
tax  is  levied  to  aid  in  any  private  enterprise,  it  is  prohibited 
by  the  constitution,  although  the  object  may  be  one  which  may 
add  to  the  wealth  and  prosperity  of  the  city.  A  municipal 
corporation  can  not  incur  a  liability  and  levy  and  collect  taxes 
on  the  property  of  the  citizen  to  aid  in  the  development  of 
mere  private  enterprises ;  but  the  corporation  may  become 
indebted,  for  corporate  purposes,  where  the  purpose  is  one 
pertaining  entirely  to  the  interest  of  the  public.  Then  the 
corporation  may  properly  act,  and  the  acts  will  be  binding. 

But  aside  from  the  authorities  heretofore  cited  in  support 
of  the  views  here  expressed,  we  have  additional  authority 
bearing  directly  on  the  validity  of  the  bonds.  A  part  of  the 
bonds  issued  by  the  city  were  before  the  Supreme  Court  of 
the  United  States,  in  Ottawa  v.  Cary,  lOS  U.  S.  110,  and  the 
court,  after  a  careful  review  of  the  authorities,  held  that  the 
bonds  were  void. 

From  what  has  been  said,  it  follows  that  the  evidence 
offered  by  appellant  for  the  purpose  of  proving  that  the  erec- 
tion of  the  proposed  water-power  would  have  been  of  great 
benefit  to  the  city  of  Ottawa  and  its  business  interests,  in- 
creasing the  value  of  taxable  property,  etc.,  was  properly 
rejected  by  the  court.  Whether  the  proposed  improvement 
would  or  would  not  have  been  of  great  benefit  to  Ottawa  and 
its  citizens  was  a  matter  of  no  moment.  If  the  debt  was  not 
created  for  a  corporate  purpose,  as  we  have  seen  it  was  not, 
the  city  had  no  power  tcr  incur  the  debt*  and  issue  the  bonds. 
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The  ruling  of  the  circuit  court  in  giving  and  refusing  in- 
structions was  in  harmony  with  the  views  herein  expressed, 
and  it  will  serve  no  useful  purpose  to  consider  the  objections 
in  detail  made  to  the  instructions. 

The  judgment  of  the  Appellate  Court  will  be  afiSrmed. 

Jiulf/nieut  affirmed. 


ITsTDEX. 


ABATEMENT. 

FOBSCBB  SUIT. 

1.  Plea  of  prior  suit  for  the  same  cattse—requisilea  of  the  plea^  as 
to  the  pendency  of  such  suit.  A  plea  to  a  bill  for  divorce,  shoving  that 
prior  to  the  filing  of  the  same  the  complainant  had  exhibited  her  bill  for 
a  divorce  in  another  court,  alleging  as  cause  therefor  the  same  matters 
as  in  the  latter  bill,  is  bad  on  demurrer,  if  it  fails  to  show  that  the  former 
suit  is  still  pending.    Johnson  v.  Johnson^  611. 

ABSENCE. 

YAIilDITT  OF  MABBIAGB. 

1.    Presumptions  in  respect  thereto — long  continued  absence  offor^ 
mer  husband.    See  MARBIAGE,  1  to  4. 
Death  of  absent  febson. 

2.   Presumption  from  long  continued  absence— evidence.  See  DEATH, 
1,2,8. 

ACCRETIONS. 
Lands  bobdbbino  upon  a  biveb. 

1.  Rule  of  aHJustm^nt  aa  beitreen  adjacent  riparian  owners.  A  tract 
of  land  bordering  upon  the  ^lississippi  river  was  divided  into  parcels, 
some  of  which  subdivisions  or  lots  extended  to  the  river  bank,  as  it  then 
was.  These  lots  became  the  property  of  various  persons.  Subsequently 
there  were  accretions  along  the  river  front,  and  in  adjusting  the  matter 
of  such  accretions  among  the  several  adjacent  riparian  owners,  it  was 
heldt  the  proper  mode  was,  to  measure  the  entire  river  front  as  it  was 
found  to  be  when  the  lots  Were  laid  out,  and  note  the  aggregate  number 
of  feet  frontage,  as  well  as  that  of  each  lot;  then  measure  a  line  drawn 
as  nearly  as  may  be  with  the  middle  thread  of  so  much  of  the  stream  as 
lies  opposite  the  shore  line  so  measured;  then  divide  the  thread  line  into 
as  many  equal  parts  as  there  are  lineal  feet  in  the  shore  line,  giving  to 
each  proprietor  as  many  of  these  parts  as  his  property  measures  feet  on 
the  shore  line;  and  then  complete  the  division  by  drawing  lines  between 
the  points,  designating  the  lot  or  parcel  belonging  to  each  proprietor  both 
upon  the  shore  and  river  lines.    Kehr  v.  Snyder,  313. 
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ACKNOWLEDGMENT  OF  DEEDS. 
Relbasb  of  doweb. 

Requimtes  of  certificate  of  aeknowledgfnent  under  act  of  185S.  See 
CONVEYANCES,  1. 

ACTIONS. 

Death  of  xinob  fbom  neoi<ioenob. 

1.  Who  may  8%ie;  and  for  whose  htntfit.  Where  a  minor  IcMes  his 
life  through  the  negligence,  default  or  vrongful  act  of  another,  the  stat- 
ute giving  an  action -to  his  personal  representotiTe  does  not  limit  the  right 
of  recovery  to  his  father,  or  for  his  benefit,  merely  because  he  may  have 
been  entitled  to  his  services  and  earnings.  The  jury  should  not,  by  in- 
struction, be  confined  in  their  assessment  of  damages  to  the  pecuniaiy 
loss  of  the  fiither  and  mother  of  the  deceased,  exchiding  that  of  his  sur- 
viving brothers  and  sisters.  City  of  Chicago  v.  Keefe,  Admr,  222.  See 
MEASURE  OF  DAMAGES,  1. 

As  TO  FBINCIPAL  DEBT. 

2.  B^eci  of  being  secured  by  collaterals.  The  ftict  that  payment  of 
a  promissory  note  is  secured  by  collaterals,  does  not  affect  the  right  of 
recovery  in  an  action  on  the  note.  Crain  et  al.  v.  First  National  Bank 
of  Jacksonville^  516. 

Assignment  of  doweb. 

3.  Lands  held  in  severally — against  whom  dowress  may  proceed. 
See  DOWER,  5. 

ADMINISTRATION  OF  ESTATES. 
Lettebs  of  administbation. 

1.  Revocation  of  letters  of  administration  on  finding  a  will — as  to 
acts  prior  to  the  revocation.  Where  a  will  of  a  deceased  person  is  found 
and  probated  after  the  grant  of  letters  of  administration  on  his  estate, 
such  letters  will  be  revoked;  but  all  rights  acquired  under  the  letters 
will  be  protected.     Rebhan  v.  Mueller,  343. 

As  TO  LANDS  of  AN  BSTATE. 

2.  Powers  and  duties  of  the  administrator.  An  administrator  takes 
no  interest  in  or  to  the  realty  of  his  intestate.  In  no  event  can  he  take 
anything  more  than  a  mere  power,  and  in  the  absence  of  an  insufficiency 
of  personal  assets  to  pay  debts,  he  has  nothing  whatever  to  do  with  it 
Harding  v.  Le  Moyne  et  al.  65. 

Sale  of  lands  to  pay  debts. 

3.  Prerequisitee  to  the  right  under  €tct  of  1867.  Under  the  act  of 
1857,  it  is  essential  to  the  right  of  an  administrator  to  apply  for  an  order 
to  sell  real  estate  to  pay  debts,  and  to  the  jurisdiction  of  the  court  to 
grant  such  order,  that  it  shall  be  made  to  appear  by  the  petition  that  the 
personal  estate  of  the  testator  or  intestate  is  insufficient  to  pay  the  just 
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ADMINISTRATION  OF  ESTATES. 
Sale  of  lakds  to  pay  debts.     Continued. 

debts  against  his  or  her  estate,  and  that  there  be  real  estate  to  which  the 
testator  or  intestate  had  "claim  or  title,"  and  that  theexecntor  or  admin- 
istrator has  made  a  jast  and  true  account  of  the  personal  estate  and  debts 
of  the  deceased,  to  the  proper  county  court.  Unless  these  jurisdictional 
&ct8  appear  on  the  face  of  the  petition,  the  court  has  no  power  to  make 
any  order  in  the  premises.    Harding  y.  LeMoyne  et  al,  65. 

4.  Character  of  title  required,  in  order  that  the  land  may  be  eold. 
On  an  application  by  an  administrator  for  leave  to  sell  land  to  pay  debts 
and  costs  of  administration,  it  is  not  material  whether  the  deceased  had 
the  better  title  to  the  land  sought  to  be  sold  or  not,  or,  indeed,  whether 
he  had  any  title  at  all.  It  will  be  sufficient  if  the  deceased,  at  his  death, 
had  a  bona  fide  claim  of  title.    Ibid.  65. 

5.  Claim  of  title  adversely — whether  it  should  be  interposed,  and 
for  what  purpose.  In  a  proceeding  by  an  administrator  for  leave  to  sell 
land  to  pay  debts,  the  court,  exercising  but  a  mere  statutory  authority, 
has  no  jurisdiction  to  settle  and  determine  conflicting  titles  to  the  land, 
or  to  remove  clouds  upon  title.  If  the  paramount  owner  of  the  land  is 
made  a  defendant,  it  would  doubtless  be  his  duty  to  assert  his  rights  to 
the  same  in  his  answer,— not  for  the  purpose  of  forming  an  issue  to  be 
tried  in  that  proceeding,  but  for  the  purpose  of  giving  notice  of  his  rights, 
and  thus  prevent  an  estoppel  in  pais.    Ibid.  65. 

6.  Of  defences  generally^  to  application  to  sell  land  to  pay  debts — 
and  in  tphat  manner  interposed.  The  procedure  upon  appearance  of 
the  defendants  being  as  in  chancery,  if  the  petition  fails  to  state  all  the 
facts  necessary  to  give  the  court  jurisdiction,  the  defendants  may  demur 
to  the  same,  or  move  in  arrest,  or  treat  the  whole  proceeding  as  a  nuUity. 
If  the  petition  is  good  on  its  face,  but  in  fact  is  untrue,  an  answer  would 
be  necessary,  which  may  be  a  simple  traverse  of  the  facts  alleged,  or  the 
answer  may  set  up  any  special  circumstances  showing  that  the  debts  or 
claims  for  the  payment  of  which  the  land  is  sought  to  be  sold,  are  not 
bona  fide,  or  legally  binding  on  the  estate  or  heirs.     Ibid.  65. 

7.  Decree  of  sale — its  requisites,  and  the  mectsure  of  relief  it  may 
give.  Whatever  is  necessary  to  effectuate  the  sale  of  the  ''title  or  claim" 
which  the  deceased  had  to  the  land  sought  to  be  sold,  the  court  may  law- 
fully do;  but  it  must  act  on  the  title  or  claim  as  it  finds  it.  The  court 
must  find  the  amount  of  the  indebtedness,  order  the  sale,  fix  its  terms, 
and  prescribe  the  manner  of  conducting  it,  so  far  as  this  is  not  done  by 
the  statute  itself;  and  when  made,  the  court  may  either  approve  it,  or  set 
it  aside  for  proper  cause.    Ibid.  65. 

8.  As  a  necessary  incident  to  the  power  to  make  the  sale,  the  court 
must  also  determine  whatever  questions  may  arise  in  respect  to  the  pay- 
ment of  the  purchase  money  or  the  sufficiency  of  the  conveyance,  and, 
in  short,  all  questions  relating  to  the  sale.    In  respect  to  the  land,  the 
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court  can  find  only  the  foot  that  the  deceased  had  title  or  a  claim  to  the 
same,  aad  the  sale  will  be  subject  to  all  adverse  independent  claims  of 
title.    Harding  v.  Le  Moyne  et  al,  65. 

9.  Possession — Koto  ticquired  by  purekaser— power  of  the  court 
ordering  sale.  The  court,  whether  the  circoit  or  connty  court,  under 
whose  decree  an  administrator  sells  land  to  pay  debts,  has  no  right  or 
authority  of  law  to  enter  an  order  requiring  the  deliveiy  of  possession 
to  the  purchaser  by  parties  claiming  an  independent  title  thereto.  The 
purchaser  must  establish  his  right  to  the  possession  by  an  action  in  a 
court  of  law  where  legal  titles  are  cognizable.    Ibid.  65. 

Payments  to  an  executor. 

10.  Whether  in  money  or  property.  In  the  absence  of  any  direction 
by  will,  an  executor's  duty  is  to  collect  notes  given  to  the  testator,  in 
money.  He  has  no  authority  to  exchange  the  same  for  other  property. 
Means  et  al  v.  Harrison,  Exr,  248. 

11.  So  in  a  suit  on  a  note  against  sevenl,  the  defendants  pleaded  that 
the  note  was  g^ven  for  $500  of  money  loaned  by  the  payee  to  a  Masonic 
lodge,  and  that  such  lodge  paid  divevs  large  sums  of  money  on  the  note, 
and  after  the  death  of  the  payee,  the  plaintiff  (the  executor  of  the  de- 
ceased payee)  received  from  said  lodge,  in  payment  of  the  note,  other 
property  of  the  value  of  $1400:  Held,  that  the  plea  was  palpably  bad, 
and  presented  no  defence.    Ibid.  248. 

Advanxjement. 

12.  By  father  to  son — death  of  son  in  lifetime  of  father— rights  of 
children  of  the  sonr—the  statute  of  1872  construed.  See  ADVANCE- 
MENT, 1.  2. 

Probate  op  wiiiLS. 

13.  Within  what  time  wills  admiUed  to  probaie.   See  WILLS,  1,  2, 3. 

ADVANCEMENT. 
By  father  to  son. 

1.  Death  of  son  in  lifetime  of  father — rights  of  children  of  the 
son — the  statute  construed.  The  acceptance  by  a  son  of  a  conveyance 
of  land  from  his  father,  in  satisfaction  of  his  share  as  prospective  heir 
in  the  father's  estate,  will  not  only  bar  his  own  right  to  share  in  the  dis- 
tribution of  the  father's  estate,  real  and  personal,  but  also  that  of  his 
children,  in  case  he  should  die  before  his  father.  Simpson  et  al  t. 
Simpson  et  al.  603. 

2.  The  fourth  section  of  the  act  of  1872,  to  the  effect  that  if  a  child 
receiving  an  advancement  from  his  father  dies  before  the  father,  leaving 
issue,  the  amount  thereof  shall  be  allowed  accordingly  by  the  represen- 
tatives of  the  son  so  advanced,  as  so  much  of  their  share  of  the  estate. 
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the  same  as  if  the  advancement  had  been  made  directly  to  them,  is  not 
confined  to  cases  of  advancements  made  to  a  son  after  snch  act  took 
efifect,  but  applies  equally  to  advancements  made  before  that  time,  when 
the  party  making  the  same  dies  after  the  law  took  effect.  Simpson  et  al. 
y,.  Simpson  et  al.  603. 

ADVERSE  TITLE. 
SaIjE  op  lands  to  pat  debts. 

Claim  of  title  adversely— whether  it  should  be  interposed^  and  for 
what  purpose.     See  ADMINISTRATION  OF  ESTATES,  5. 

AGENCY. 

GENERAIi  AGENT. 

1.  What  constitutes.  Power  to  act  generally  in  a  particular  business, 
or  a  particular  course  of  trade  in  a  buniness,  however  limited,  constitutas 
a  general  agency,  if  the  agent  is  so  held  out  to  the  world,  however  re- 
stricted his  private  instructions  may  be.  Crain  et  al.  y.  First  National 
Bank  of  Jacksonville,  516. 

HOLDINO  ONE  OUT  AS  AGENT. 

2.  As  affecting  liability  of  principal.  On  an  issue  as  to  an  agent's 
authority  to  borrow  money,  and  give  a  note  therefor,  in  the  name  of  his 
principal,  the  court  modified  an  instruction  of  defendant,  that  when  an 
Agent  nets  be.vond  his  authority  the  principal  is  not  bound,  unless  he 
had  held  out  to  the  party  dealt  with,  the  agent  as  having  authority  to  do 
the  act,  by  adding  after  the  words  "dealt  with,"  and  before  the  words 
"the  agent,'*  the  words,  "or  to  the  public  generally:"  Heldf  that  there 
was  no  error  in  the  modification.     Ibid.  516. 

BaTIPICATION  by  PBINCIPAIj. 

3.  Of  arts  of  agent.  Where  a  contract  entered  into  on  behalf  of  a 
named  principal,  is  one  which  the  principal  himself  might  lawfully  make, 
it  may  be  ratified  by  the  principal,  and  thus  given  effect  Such  ratifica- 
tion may  be  shown  by  circumstances,  or  it  may  be  inferred  by  acquies- 
cence after  notice.     Connett  v.  City  of  Chicago,  233. 

Principal  and  agent. 

4.  Whether  agent  liable  to  his  principal  for  errors  of  judgment  in 
the  management  of  the  business  of  the  latter.  Where  an  agent  or  man- 
ager of  another  is  clothed  with  a  general  discretion  in  the  management 
of  the  business  intrusted  to  him,  he  will  not  be  held  responsible  for  an 
honest  mistake  in  its  exercise,  provided  he  acts  with  reasonable  skill  and 
ordinary  diligence.  In  such  case  there  is  no  implied  guaranty  of  the 
success  of  the  business  on  the  part  of  the  agent,  and  if  losses  occur,  the 
principal  must  bear  them.     Schmidt  v.  P/a«,  494. 

43—114  ILI.. 
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AGENCY.     Continued. 
Agent's  commissions— lien  on  margins. 

5.  Forfeiture  of  agenVs  commisMonH  and  lien  on  margins — recovery 
by  principal.  An  agent  employed  to  make  a  contract  in  his  own  name, 
for  the  purchase  of  grain,  to  be  delivered  at  a  future  day,  for  his  prin- 
cipal, and  to  whom  his  princiiml  hns  advanced  the  required  maxgins  to 
protect  him  from  loss,  and  who,  after  receiving  all  the  margins  required, 
closes  out  the  deal  and  thereby  sells  at  a  loss,  in  violation  of  his  eon> 
tract,  will  lose  his  lien  on  the  mai-gins  in  his  hands,  and  his  commissions; 
and  the  principal  may,  under  the  common  counts  in  assumpsit,  recover 
of  him  all  the  margins  so  ndvanoed  by  him  to  the  agent.  Larminie  v. 
Carley,  196. 

INSUBANCE  BBOKEB. 

6.  Payment  of  premium  to  insurance  broker-  liability  of  insurance 
company — a  question  of  agency — evidence  in  respect  thereto.  See 
INSURANCE,  8.  9. 

*  Bank  offioebs. 

7.  As  agents  of  the  bank.     See  BANKS  AND  BANKING.  6  to  10. 

ALLEGATIONS  AND  DECREE.     See  CHANCERY,  35,  36. 
ALIMONY.     See  DIVORCE  AND  ALIMONY.  2. 
AMENDMENTS  AND  JEOFAILS. 

Of  DECLABATION-— WBIT  AND  PIiEADINOS. 

1.  As  to  capacity  in  which  plaintiff  sues.  The  widow  of  a  person 
insured  against  accidents,  improperly  brought  suit  upon  the  policy  or 
certificate  in  her  name,  as  administratrix,  the  policy  being  made  payable 
to  her.  Before  the  trial  she  amended  her  declaration,  by  leave  of  court, 
by  striking  out  the  word  *' administratrix,"  after  her  name.  Thereupon 
the  defendant  moved  to  strike  the  declaration  from  the  files,  because  of 
a  variance  from  the  summons,  and  the  court  then  allowed  an  amendment 
of  the  writ  and  all  other  papers,  so  that  they  might  correspond:  Held, 
that  the  amendments  allowed  were  fully  authorized  by  section  24  of  the 
Practice  act.     National  Ben^t  Association  v.  Jackson,  533. 

In  chanceby. 

2.  How  far  matter  of  discretion.  The  granting  of  leave  to  amend 
the  pleadings  in  chancery  cases  rests  in  the  discretion  of  the  court;  and 
unless  there  is  an  abuse  of  discretion,  the  action  of  the  court  will  not  be 
the  subject  of  review.     Gordon  et  al.  v.  Reynolds^  118. 

3.  Amendment  of  bill  —  to  avoid  a  variance  — at  what  time.  An 
amendment  of  a  bill  in  chancer>'  is  properly  allowed  on  the  hearing,  in 
furtherance  of  justice,  to  avoid  the  effect  of  a  variance  from  the  proofs. 
It  is  not  material  when  amendments  are  permitted  to  be  made,  except  •» 
to  the  terms  the  court  may  impose  as  a  condition  thereto.     Ibid.  118. 
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4.  Bill  unnecessarily  awom  to.  Where  a  bill  is  not  required  by  law 
to  be  verified  by  the  oath  of  the  complainant,  the  fact  that  it  is  unneces- 
sarily so  verified  affords  no  ground  for  refusing  leave  to  amend  the  same. 
Gordon  et  al  v.  Reynolds,  118. 

5.  Striking  from  the  files  an  amendment  to  answer — discretion  of 
the  court.     See  CHANCERY,  11. 

Amendment  of  the  record. 

6.  Allowable  during  the  term.  The  circuit  court  has  the  power,  at 
any  time  during  the  term,  to  allow  an  amendment  of  its  record,  so  that 
it  may  conform  to  the  facts.  In  this  case  the  record  was  amended  so  as 
to  show  that  suggestions  of  damages  were  filed  upon  the  dissolution  of 
an  injunction,  before  the  question  had  passed  from  the  control  of  the 
court,  and  it  was  held,  that  the  court  during  the  term  had  power  to  allow 
the  amendment.     Drummond  Tobacco  Co.  v.  Handle  et  al.  412. 

Instructions. 

7.  Amendment  of  instructions  by  erasure  —  leaving  words  still 
legible.     See  INSTRUCTIONS,  9. 

Defect  in  fiiEadino. 

8.  Cured  after  verdict.  In  an  action  for  fraud  and  deceit  in  the 
exchange  of  land  with  the  plaintiff  for  a  leasehold  interest  in  a  building, 
and  the  goods  therein,  if  the  deelamtion  fails  to  aver  the  assignment  of 
the  lease  by  the  plaintiff,  which  was  sold  with  the  stock  of  goods,  it  will 
be  too  late  to  object  to  this  defect  in  the  pleading  after  trial  and  judg- 
ment.    Latld  V.  Pigott^  647. 

9.  But  if  a  declaration  omits  to  allege  any  substantive  fact  which  is 
essential  to  u  right  of  action,  and  which  is  not  implied  in  or  infenible 
from  the  finding  of  those  which  are  alleged,  a  verdict  for  the  plaintiff 
does  not  cure  the  defect.     Bowman  v.  The  People,  474. 

APPEALS  AND  WRITS  OF  ERROR. 
Whether  an  appeal  will  lie. 

1.  From  an  order  in  vacation  dissolving  temporary  iiyunction. 
The  mere  dissolution  of  a  tempomr>'  injunction  in  vacation  is  not  an 
order  from  which  an  appeal  will  lie  in  any  case,  as  the  injunction  may 
be  made  perpetual  on  the  final  hearing.  Lucan  et  al.  v.  Cadwallader 
et  al.  285. 

Order  allowing  appeal. 

2.  As  to  the  scope  of  the  order^to  whom  granted.  On  rendering- 
judgment  against  lands  and  lots  for  delinquent  t«ixes,  the  county  court 
entered  an  order  ''that  all  parties  praying  an  appeal  from  this  judgment 
file  their  appeal  bond  in  the  sum  of  $250,"  etc.,  within  twenty  days; 
and  it  was  further  ordered  that  in  appeals  by  the  People  no  bonds  need 
be  filed:  Held,  that  the  legal  effect  of  such  order  was  to  grant  an  appeal 
either  to  the  People  or  any  land  owner  aggrieved  by  the  judgment;  and 
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APPEALS  AND  WRITS  OF  ERROR. 
Obdeb  AiiiiOWiNO  APPEAii.     Continued, 
that  vhere  the  county  attorney  gave  notice  of  an  appeal,  and  prepared 
and  filed  a  bill  of  exceptions  on  behalf  of  the  People  as  to  certain  lands, 
,     this  was  an  appeal  by  the  People."    Cfrain,  Jr.  ▼.  Peacock,  347. 
Right  of  dismissal. 

3.  By  agreement.  The  appellant  in  this  court  nuiy  dismiss  his  appeal 
at  his  own  costs,  when  the  suit  brought  by  him  is  not  one  to  enforoe  a 
public  right.    Adfdnaon  v.  Oakan  et  al.  21. 

4.  In  this  case  the  appellant  filed  his  bill  in  equity  as  a  citizen  and 
tax-payer  of  the  town  of  Lake,  to  restrain  the  trustees  of  the  town  from 
making  payment  to  one  of  their  number,  the  supervisor  of  the  town, 
of  two  per  ceut  on  all  moneys  coming  into  his  hands  for  the  fiscal  year 
1884-85,  which  was  dismissed  on  demurrer,  and  he  brought  the  case  to 
this  court  by  appeal,  and  during  the  pendency  of  the  appeal  moved  the 
court  to  dismiss  the  same,  on  stipulation  of  the  parties  that  it  should  be 
dismissed,  and  the  motion  was  allowed.     Ibid.  21. 

Review iNo  facts. 

5.  This  court,  in  reviewing  ordinary  cases  at  law  coming  to  it  through 
the  Appellate  Courts  sits  simply  to  correct  errors  of  law  committed  in  the 
lower  court.  If  the  trial  court  makes  no  improper  ruling,  and  the  judg- 
ment is  affirmed  in  the  Appellate  Court  upon  mere  issues  of  fact,  this 
court  will  not  reverse  on  the  ground  that  the  issues  were  improperly 
decided.  Aud  this  is  equally  so  although  there  may  be  no  conflict  in 
the  testimony  on  which  the  issues  are  found.  Sun  Mutual  Ina.  Co.  v. 
Saginaw  Barrel  Co.  99. 

6.  Where  a  judgment  in  favor  of  a  plaintiff  in  an  action  of  assumpnt 
is  affirmed  by  the  Appellate  Court,  and  there  is  evidence  in  the  record 
tending  to  establish  the  plaintiff's  theory  of  the  case,  no  assignment  of 
error  can  be  permitted  which  calls  in  question  the  finding  of  the  facts 
by  the  trial  and  Appellate  courts.     Larminie  v.  Carley^  196. 

7.  On  the  trial  of  a  case  by  the  court  without  a  jury,  the  court  decided 
to  admit  in  evidence  any  letters,  telegrams  or  communications  from  the 
defendant  to  his  aj»ent,  provided  they  were  shown  to  the  plaintiff  or  the 
contents  iu  any  way  communicated  to  him  by  the  agent;  but  as  to  what 
letters  or  telegrams  were  shown  the  plaintiff,  or  their  contents  made 
known  to  him,  the  evidence  was  conflicting:  Held,  that  the  finding  of 
the  trial  court  as  to  what  communications  had  been  shown  or  made  known 
to  the  ]»laintiff,  was  reviewable  only  by  the  Appellate  Court,  and  that  it 
would  be  presumed  the  trial  court  observed  the  rule  of  evidence  it  adopted. 
Ibid.  196. 

8.  On  the  question  of  excessive  damages.  Whether  the  amount  of 
damages  recovered  by  a  plaintiff  in  an  ordinary  action  ex  contractu  is 
excessive  or  not,  is  a  question  of  fact,  which  this  court  can  not  consider 
on  appeal  from  the  judgment  of  the  Appellate  Court,  affirming  the  judg- 
ment of  the  trial  court.     Ibid.  196. 
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9.  When  found  by  the  Appellate  Court.  The  statute  makes  it  the 
duty  of  the  Appellate  Court,  trhere  its  judgment  is  the  result  of  its  find- 
ing the  facts  difFerenUy  from  that  of  the  trial  court,  to  state,  in  its  final 
judgment  or  decree,  the  facts  as  found  by  it;  and  when  that  court  does 
BO  recite  its  finding,  its  declBion  as  to  the  facts  found  is  conclusive,  and 
can  not  be  reviewed  by  this  court.     Williams  v.  Forbes,  Admr.  167. 

As  TO  THE  AMOUNT  INVOLVED. 

10.  In  actions  sounding  in  damages.  An  action  of  assumpsit  to 
recover  damages  for  the  breach  of  a  contract,  whereby  the  plaintiff  alleges 
he  has  lost  the  good  will  of  an  established  business,  though  in  form  an 
action  ex  contractu,  is  an  action  sounding  in  damages,  within  the  mean- 
ing of  section  8  of  the  Appellate  Court  act,  and  no  appeal  or  writ  of  error 
lies  to  review  the  judgment  of  the  Appellate  Court  afi^rming  a  judgment 
in  such  a  case  for  less  than  $1000.     Bradshaw  v.  Standard  Oil  Co.  172. 

11.  An  action  sounding  in  damages,  within  the  meaning  of  the  statute 
relating  to  appeals  and  writs  of  error  from  or  to  the  Appellate  Court,  is 
one  where  the  damages  can  not  be  determined  in  dollars  and  cents  by 
witnesses,  but  certain  facts  are  proven,  and  from  those  facts  the  jury  de- 
teimine  the  amount  of  damages,  as  in  slander,  and  the  like.  The  words, 
"sounding  in  damages,*'  were  intended  to  include  all  cases,  whether  the 
action  is  ex  contractu  or  ex  delicto,  when  the  damages  are  not  suscept- 
ible of  direct  proof.     Ibid.  172. 

"Whether  fbanchihe  involved. 

12.  ^Vhe^e  a  bill  seeks  to  enjoin  the  incorporation  of  a  company  by  a 
given  name,  adopted  in  the  preparatory  steps  and  proceedings,  an  appeal 
lies  directly  from  a  decree  of  the  circuit  court  dismissing  the  bill,  to  this 
court,  as  a  franchise  is  involved.  Drummond  Tobacco  Co.  v.  Randle 
et  al  412. 

"Whether  freehold  involved. 

13.  As  to  mere  easement  in  lands  of  another.  A  bill  to  enjoin  a  de- 
fendant from  rebuilding  a  mill-dam,  and  thereby  prevent  the  overflowing 
of  the  complainant's  land,  etc.,  does  not  involve  a  freehold,  so  as  to  justify 
an  appeal  directly  to  this  court  from  the  trial  court.  A  claim  of  an  ease- 
ment in  the  lands  of  another  does  not  constitute  a  freehold  in  such  lands. 
Lucan  et  al.  v.  Cadwallader  et  al.  285. 

14.  A  bill  in  chancery  to  enjoin  an  owner  of  a  city  lot  from  erecting 
a  building  upon  a  strip  of  ground  along  the  front  of  the  lot,  reserved  in 
the  deed  by  the  grantor  as  an  easement,  involves  no  question  of  freehold, 
and  no  appeal  lies  directly  to  this  court  from  the  final  decree  of  the  cir- 
cuit court  Such  a  strip  amounts,  at  most,  only  to  an  easement.  Eckhart 
et  al.  V.  Irons  et  al.  469. 

Commitment  for  contempt. 

15.  Appeal  from  order  of  commitment— what  it  involves.  On  an 
appeal  from  an  order  of  the  court  committing  a  defendant  to  the  county 
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jail  for  refusing  to  obey  a  prior  order  requiring  him  to  assign  and  hand 
over  certain  property  to  a  receiver,  no  error  in  such  prior  order  can  be 
considered.     The  only  question  as  to  such  prior  order  that  can  be  con- 
sidered, is,  whether  the  court  had  jurisdiction  to  make  it.     It  matters 

•    not,  so  far  as  the  question  of  condemnation  is  concerned,  whether  such 
order  was  made  on  sufficient  proof  or  not     Tolman  v.  Jones  et  aL  147. 

Tbial  db  novo. 

16.  On  appeal — eJT^ct  as  vacating  judgment  appealed  from.  The 
effect  of  an  appeal  from  an  inferior  to  a  superior  tribunal,  when  the  latter 
is  required  to  try  the  question  appealed  from  de  novo^  and  render  thereon 
such  decision  as  in  its  opinion  should  be  rendered  under  the  law  and 
the  evidence,  is  to  vacate  and  set  aside  the  decision  of  the  inferior  tribu- 
nal. This  applies  to  appeals  from  the  orders  of  commissioners  of  high- 
ways on  petition  to  lay  out  or  vacate  roads.     Pool  et  al.  v.  Breese,  594. 

In  the  matter  of  highways. 

17.  Appeals  in  proceedings  for  the  laying  ro<ids,  etc.  See  HIGH- 
WAYS, 1  to  6. 

Sale  for  taxes. 

18.  Pending  an  appexil  by  the  People  from  the  judgment,  void,  Ses 
TAXATION  AND  TAX  TITLES,  4. 

ARBITRATION  AND  AWARD. 

Influencing  arbitrators. 

1.  Attempt  by  one  of  the  parties  to  improperly  ir{flu€nce  an  arbi- 
trator— ground  for  setting  aside  the  award.  It  is  sufficient  to  authorize 
a  court  of  equity  to  enjoin  a  suit  at  law  upon  an  award,  and  set  aside 
the  award,  that  one  of  the  parties  in  interest  made  a  statement  to  one  of 
the  arbitrators,  in  the  absence  of  the  adverse  party,  designed  and  having 
a  tendency  to  improperly  affect  his  decision  as  an  arbitrator,  without 
showing  that  such  statement,  in  fact,  produced  any  harmful  result  to 
such  other  party.     Catlett  et  al.  v.  Dougherty  et  al.  568. 

2.  A  pxarty  to  an  arbitration  who  by  overt  acts  attempts  to  cormpt  or 
improperly  influence  the  arbitrators,  or  any  one  of  them,  to  make  an 
award  in  his  favor,  will  not  be  heard  to  say  that  he  was  impotent  to 
accomplish  what  he  sought,  and  to  raise  an  issue  thereupon.     Ibid.  568. 

Powers  of  city  attorney. 

3.  Validity  of  agreement  by  city  attorney  to  submit  question  of  the 
city's  liability  to  arbitration — city  neither  disaffirming  nor  ratifying. 
See  CITY  ATTORNEY,  3. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS.  See  IKSOL- 
VENT  DEBTORS,  1.  2,  3. 
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ASSIGNMENT  OF  DOWER. 

Evidence. 

1.  Effect  of  subsequent  deed  to  same  grantee,  for  other  lands.  See 
DOWER.  4. 

Pabties. 

2.  Lands  held  in  severalty— against  whom  dotoreas  may  proceed. 
Same  title,  5. 

AUDITOR  OF  PUBLIC  ACCOUNTS. 

Supervision  oveh  insurance  cohfanies. 

Assuming  to  insure  mithout  legal  authority  —  proceedings  on  the 
relation  of  the  Auditor,  by  quo  warranto.    See  QUO  WARRANTO,  1. 

J3ANKS  AND  BANKING. 
Bank  check. 

1.  As  a  transfer  of  money  deposited,  pro  tanto.  If  a  depositor 
draws  a  check  upon  his  banker  who  has  funds  to  an  amount  equal  or 
greater,  it  operates  to  transfer  the  sum  named  in  the  check  to  the  payee, 
who  may  sue  for  and  recover  the  same  in  his  own  name.  National 
Bank  of  America  v.  Indiana  Banking  Co.  483. 

2.  Check  in  favor  of  cashier,  whether  evidence  of  fraud.  The  fact 
that  a  check  is  drawn  by  a  depositor  of  funds  in  a  bank,  in  favor  of  the 
cashier  of  such  bank,  just  previous  to  the  service  upon  the  bank  of  gar- 
nishee summons,  is  not  of  itself  evidence  of  fraud  or  want  of  good 
£iith.  It  is  as  lawful  for  an  attachment  debtor  to  draw  his  check  in 
£Btvor  of  the  garnishee  as  in  favor  of  any  one  else,  if  done  in  good  faith 
before  the  service  of  process,  and  the  garnishee  will  be  entitled  to  credit 
for  the  amount  named  in  the  check,  in  the  absence  of  evidence  impeach- 
ing the  transaction  for  fraud.     Ibid.  483. 

3.  By  what  law  governed,  when  drawn  in  one  State  and  payable  in 
another.  A  check  drawn  by  a  depositor  in  the  State  of  Indiana,  on  his 
banker,  payable  in  this  State,  will  be  construed  by  the  laws  of  this  State, 
and  operate  to  transfer  the  sum  named  therein  in  accordance  with  the 
laws  of  this  State,  notwithstanding  a  different  rule  obtains  in  the  other 
State.     Ibid.  483. 

4.  Checking  against  deposits— payments  after  service  of  garnishee 
process.     See  GARNISHMENT,  2.  3. 

Application  of  deposits. 

5.  Applying  the  fund  to  payment  of  obligation  of  depositor  to  the 
bank  after  service  of  garnishee  process.     See  GARNISHMENT,  4. 

Bank  officers— agency— evidence. 

6.  Of  the  authority  of  a  cashier  to  bind  the  bank— custom  of  banks 
to  borrow  money.  In  a  suit  against  a  firm  of  private  bankers,  upon  a 
note  given  by  their  clerk  and  cashier  for  money  borrowed  by  him  in  the 
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firm  name  and  appropriated  to  his  own  use,  in  which  the  cashier's  aathor> 
ity  to  give  the  note  is  pnt  in  issue,  evidence  of  the  cnstom  of  bankers  at 
the  place  in  which  the  defendant's  bank  was  located,  to  borrow  money 
on  time,  is  proper,  as  tending  to  show  that  the  borrowing  of  monev  was 
within  the  scope  of  the  ordinary  and  customary  business  of  the  defend- 
ants.    Crain  et  al.  v.  First  National  Bank  of  Jackaonvillej  516. 

7.  A  paper  given  to  a  third  party  containing  the  signatures  of 
thoHe  authorized  to  bind  the  defendant  bank  —  as  evidence  of  their 
authority.  In  the  same  suit  it  was  heldy  a  paper,  directed  to  another 
and  distant  bank,  giving  the  signatures  of  persons  authorized  to  sign  for 
the  defendants,  one  of  which  was  in  the  hand-writing  of  the  cashier  and 
another  that  of  one  of  the  defendants,  was  proper  evidence  as  an  admis- 
sion of  the  defendant  signing  the  same,  of  the  nishier's  authority  to  bind 
the  defendants  by  the  execution  of  a  note  in  their  firm  name.  And  the 
fact  that  the  payee  of  the  note  did  not  act  on  the  &ith  of  such  paper, 
though  detracting  from  its  weight,  did  not  render  it  irrelevant  and  im- 
proper.    Ibid.  516. 

8.  As  to  prior  fraudulent  act**  of  cashier  with  others.  In  a  snit 
upon  such  a  note,  proof  of  other  fraudulent  drafts  drawn  by  the  cashier 
upon  other  banks  is  not  admissible,  without  any  attempt  to  show  knowl- 
edge of  such  drafts  by  the  payee  before  making  the  loan  to  the  cashier. 
Ibid.  516. 

9.  Giving  of  notes  belonging  to  the  bank  as  collateral  for  the 
cashier's  loan,  whether  notice  of  cashier's  want  of  authority  in  the. 
particular  transaction.  The  giving  as  collateral  security,  by  a  cashier 
of  a  private  bank,  notes  of  other  persons,  of  over  $5000,  of  his  bank, 
to  secure  a  note  of  that  amount  given  by  him  in  the  name  of  his  princi- 
pals, with  authority,  on  maturity  of  the  latter  note,  to  sell  the  collaterals 
at  public  or  private  sale,  with  or  without  notice,  and  apply  the  proceeds 
to  the  payment  of  the  note  given,  is  not  of  such  a  nature  as  to  afford 
notice  to  the  pariy  making  the  loan  and  taking  the  notes,  of  the  cashier's 
want  of  authority  to  execute  the  note  for  the  bank,  or  of  fraud  in  giving 
it.   Ibid.  516. 

10.  As  to  general  operations  of  tJie  bank,  and  the  cashier^s  connec- 
tion with  them,  as  showing  his  authority — an  instruction  on  that  quet*- 
tion.  In  a  suit  by  A  against  G  &  D,  private  bankers,  upon  a  note  given 
by  the  cashier  of  the  bank  in  the  firm  name  of  the  defendants,  in  which 
the  cashier's  authority  was  put  in  issue,  the  court  instructed  the  jury, 
that  if  they  believed,  from  the  evidence,  that  the  defendants  were  bankers 
at  W.,  and  that  the  person  making  the  note  was  their  cashier,  and  in- 
trusted by  them  with  the  general  management  of  their  bank  and  the- 
power  to  carry  on  all  their  general  banking  operations,  and  that  it  was  one 
of  the  usual  operations  of  a  bank  at  W.  and  its  vicinity  to  borrow  money 
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on  time  and  execute  a  note  therefor,  and  that  sncfa  person,  while  acting 
as  cashier  and  manager  for  the  defendants,  borrowed  in  their  name,  of 
the  plaintiff,  $5000,  and  thereupon  executed  and  delivered  to  the  plain- 
tiff the  note  sued  on,  they  should  find  for  the  plaintiff:  Held^  that  the 
instruction  was  properly  given,  and  that  it  was  not  faulty  in  not  defining 
the  meaning  of  "general  manager,"  or  what  constituted  general  manage- 
ment, or  in  ignoring  the  question  of  notice  of  the  agent's  want  of  author- 
ity, when  there  was  no  sufficient  evidence  of  such  notice.  Grain  et  al. 
V.  First  Natio7ial  Bank  of  Jacksonville,  516, 

BANKRUPTCY. 
Trust  property. 

EJftct  of  bankruptcy  upon  trust  property  in  the  handa  of  bankrupt. 
See  MORTGAGES  AND  DEEDS  OF  TRUST,  6. 

BROKER. 
Insurance  broker. 

Payment  of  premium  to  insurance  hroker--tke  question  one  of 
agency,  and  of  evidence  in  respect  thereto.     See  INSURANCE,  8,  9. 

BUILDING  AND  LOAN  ASSOCIATION. 

AOT  OF  1872. 

1.  Validity  of  the  act — usury.  The  decision  of  this  court  in  Holmes 
et  al.  Y.  Smyihe  et  al.  100  111.  413,  that  the  act  for  the  incorporation  of 
loan  associations  is  not  unconstitutional,  and  that  loans  made  according 
to  its  provisions  are  not  usurious,  is  adhered  to  and  followed.  Freeman 
et  al.  Y.  Ottawa  Building,  Homestead  and  Savings  Association,  182. 

Charter  construed. 

2.  Forfeiture  of  stock  for  non-payment — notice.  Where  the  charter 
of  a  loan  association  authorizes  the  forfeiture  of  a  member's  stock  for  a 
failure  to  pay  the  prescribed  assessments  on  his  stock  and  the  interest  on 
a  note  given  by  him  for  money  loaned  him,  together  with  the  premium 
bid  by  him,  the  courts  will  not  relieve  him  from  a  forfeiture  for  a  willful 
neglect  to  make  siich  payment;  and  a  forfeiture  may  be  declared  in  such 
case  without  notice  to  him,  and  the  full  amount  due  on  his  note  collected. 
Ibid.  182. 

BY-LAWS. 

MUTUAIi  BENEFIT  ASSOCIATION. 

As  entering  into  the  contract  of  insuranee.    See  INSURANCE,  4. 
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CANAL  LANDS. 
LeqaIj  titt/E— alienation. 

1.  Legal  title  held  by  the  State.  The  legal  title  to  the  canal  landi 
granted  by  Congress  to  this  State  was  not  originally  held  by  the  canal 
trustees,  but  by  the  State  itself,  and  such  title  was  passed  only  by  patents 
issued  by  the  State  and  signed  by  the  Governor.    Lyman  v.  Oedney,  388. 

2.  Dofiationa  to  and  sales  by  counties.  Under  the  act  of  1831  the 
canal  commissioners  were  authorized  to  give  lots  in  any  county  town  laid 
out  by  them,  not  exceeding  ten  acres,  to  aid  in  the  erection  of  public 
buildings,  and  the  Governor  was  required  to  issue  patents  therefor;  and 
in  case  of  any  such  donation,  the  county  commissioners  of  Cook  and 
La  Sftlle  counties  were  authorized  to  sell  such  lots  so  donated  to  them, 
respectively,  when  they  might  think  best,  and  apply  the  proceeds  to  the 
erection  of  a  court  house  and  jail  in  each  county  seat.     Ibid.  388. 

3.  In  this  case  the  canal  commissioners,  in  1837,  laid  out  and  platted 

the  town  of  Ottawa,  in  La  Salle  county,  but  the  plat  was  not  acknowl-  | 

edged,  as  required  by  the  law  then  and  since  in  force.     Upon  the  plat,  , 

block  11  was  divided  into  eight  lots,  and  across  the  block  were  written  the 
words,  ''public  square.**  The  State  issued  its  patent  to  La  Salle  county 
for  lots  1  to  8,  inclusive,  of  block  11,  after  which  the  county  commis-  I 

sioners  sold  and  conveyed  lots  1  and  2  of  the  block  to  private  persons,  I 

which  sales  were,  in  1841,  ratified  by  the  State  legislature:    Held^  that  the  i 

legal  title,  by  these  seveml  acts,  was  vested  in  the  grantee  of  the  county,  i 

and  the  public  had  no  longer  any  right  or  title  to  such  lots.     Ibid.  388. 

CEMETERIES. 

Power  to  make  by-laws.  etc.  i 

1.  RuleH  anfl  regulations  —  uniformity  of  application  required. 

Where  the  charter  incorporating  a  cemetery  comimny  provides  for  a  | 

board  of  munut^erH,  who  are  authorized  to  lay  off  the  grounds  into  lots, 

sell  the  snme.  make  by-laws,  and  such  rules  and  regulations  for  the  gov- 

emmout  of  lot  owners  and  visitors  as  they  may  deem  necessary,  they 

may  make  such  rules  and  regulations;  but  they  must  be  reasonable, 

equal  in  their  operation,  and  uniform  in  their  application  to  all  owners 

of  lots  in  the  cemetery.     The  managers  will  have  no  right  to  make  a  rule 

which  will  confer  a  right  upon  one  owner  in  regard  to  the  improvement 

of  his  lot,  nud  deny  the  same  right  to  another  lot  owner.     RoHehill 

Cemetery  Co.  v.  Hopkinson,  Exr'x.  209. 

2.  Such  a  company  being  a  quasi  public  corporation,  and  possessed 
of  the  right  to  condemn  property,  and  invested  with  other  important 
powers,  is  bound  to  exercise  its  rights  and  privileges  fairly  and  impar- 
tially; and  if,  through  its  officers,  it  attempts  to  act  arbitrarily,  or  to 
transcend  its  powers  to  the  injury  of  a  lot  owner,  suoh  action  may  b« 
reviewed  and  controlled  by  the  courts.     Ibid.  209. 
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BurLDINO  VAUIiT  UPON  IiOT. 

3.  Rights  of  the  owner— of  rules  in  restriction  thereof.  If  the  board 
of  managers  of  a  pnblic  cemetery  company  incorporated  by  law,  have 
authority,  nnder  their  charter,  to  prevent  a  lot  owner  from  erecting  a 
Tanlt  upon  his  lot,  that  power  can  only  be  exercised  by  the  adoi)tion  of 
A  general  role  on  the  subject  applicable  to  every  one.  RoHekill  Ceme- 
tery Co.  V.  Hopkinson,  Exr'x.  209. 

4.  A  rule  adopted  by  the  board  of  managers  of  an  incorporated  ceme- 
tery company,  that  **no  vault  shall  be  built  entirely  or  i)artially  above 
^;round  without  permission  of  the  company, "  taken  in  connection  with 
Another  that  no  vault  shall  be  constructed  in  the  cemetery  until  the 
•designs  and  specifications  of  the  same,  with  a  diagram  of  location,  shall 
have  been  submitted  and  approved  by  the  board,  can  not  be  regarded  as 
prohibiting  the  erection  of  a  vault;  and  in  the  absence  of  a  rule  prohibit- 
ing such  erection  as  to  all  persons,  the  board  of  managers  have  no  power 
to  establish  a  rule  governing  a  particular  case.     Ibid.  209. 

5.  In  this  case  the  company  had  no  rule  prohibiting  the  erection  of 
vaults  within  the  cemetery,  but  was  acting  under  a  rule  requiring  designs, 
specifications  and  a  diagram  to  be  submitted.  This  was  fully  complied 
with  by  the  owner,  who  proposed  to  erect  a  vault  upon  his  lot,  and  no 
objection  was  made  as  to  the  design  and  specifications,  and  the  question 
of  granting  leave  to  erect  the  vault  was  left  to  the  decision  of  the  land- 
scape gardener,  who  decided  to  gi-ant  the  permission,  and  the  owner  then 
made  a  contract  for  the  building  of  the  vault,  and  the  contractor  pro- 
ceeded with  the  work  until  prevented  by  the  officers  and  agent-s  of  the 
company.  It  also  appeared  that  many  vaults  had  been  allowed  to  be 
built  in  the  cemetery:  Held,  that  the  court  properly  granted  a  decree, 
at  the  instance  of  the  lot  owner,  enjoining  the  company  from  interfering 
with  the  work  or  preventing  the  erection  of  the  vault.     Ibid.  209. 

CHANCERY. 

Jurisdiction. 

1.  To  try  legal  titles.  Where  the  defendant  is  in  the  possession  of 
land,  a  court  of  equity  will  not  take  jurisdiction  of  a  bill  to  try  the  legal 
title  of  the  complainant  to  the  same.  A  court  of  law  is  the  proper  forum 
for  the  trial  of  legal  titles  to  land.    Parker  et  al.  v.  Shannon,  192. 

2.  Where  the  main  object  of  a  bill  in  chancery  is  the  recovery  of 
possession  from  a  judgment  debtor,  of  lots  which  had  been  sold  upon 
execution  against  him,  and  to  have  it  found  that  title  to  the  property  was 
acquired  under  the  execution  sale,  a  court  of  equity  will  not  be  invested 
with  jurisdiction  to  pass  upon  the  legal  title,  merely  from  the  fact  that 
the  bill  also  seeks  to  obtain  an  injunction  to  prevent  the  commission  of 
waste  or  irreparable  injury  to  the  property.  In  such  case  the  court  should 
only  stay,  temporarily,  the  doing  of  any  irreparable  injury,  until  the  fur- 
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ther  order  of  the  court  and  a  trial  of  the  qaestioti  of  title  in  a  court  of 
law.     Parker  et  al  v.  Skannon,  192. 

3.  To  enforce  legal  rights^  as  distinguished  from  those  vhich  are 
merely  equitable.  It  does  not  follow  that  because  rights  are  legal  ones 
they  are  not  cognizable  in  a  court  of  equity.  If  there  are  any  equitable 
conditions  authonzing  that  court  to  act  at  all,  it  will,  if  necessary  to  do 
complete  justice,  enforce  legal  as  freely  as  equitable  rights.  In  exer- 
cising its  jurisdiction  when  it  has  once  attached,  it  is  wholly  immaterial 
whether  the  rights  to  be  enforced  are  purely  leg:xl  or  are  merely  equitable 
in  their  character.     Tuneama  v.  Sc  hut  tier,  156. 

4.  Sef'Ojf  against  judgment  at  law.  A  court  of  equity  will  not 
assume  jurisdiction  to  set  off  unliquidated  damages  cliimed  by  the  prin- 
cipal judgment  debtor  against  a  judgment,  where  no  reft<;on  is  shown 
why  the  remedy  at  law  is  not  adequate  and  complete,  aud  it  is  not  made 
to  ap]>ear  that  the  judgment  creditors  are  insolvent  The  fact  that  one 
of  them  is  a  non-resident  of  the  State  and  the  other  of  the  county,  does 
not  show  that  a  legal  demand  may  not  be  recovered  of  them,  or  one  of 
them,  at  law.     Aholtz  et  al.  v.  Goltra  et  al.  241. 

5.  When  there  is  a  remedy  al  law — generally — dismissal  on  demurrer. 
Where  it  appears  that  a  complainant  has  a  full  and  complete  remedy  at 
law,  his  bill  may  be  dismissed  on  demurrer  for  want  of  equity.  If  any 
reason  exists  why  the  remedy  at  law  is  not  available,  it  should  be  alleged. 
Ibid.  241. 

6.  Granting  complete  relief  although  in  respect  to  some  of  the 
elements  in  the  case  there  was  a  defence  at  law.  While,  as  a  general 
rule,  where  a  party  has  an  adequate  remedy  at  law,  a  court  of  equity  will 
not  intervene,  yet  where  equity  has  acquired  jurisdiction  of  a  case,  such 
as  a  bill  for  partition  of  land,  and  to  have  a  written  contract  respecting* 
other  lands  specifically  enforced,  the  court,  on  decreeing  the  equitable 
relief  sought  in  that  regard,  may  also  enjoin  the  enforcement  of  a  judg- 
ment against  the  complainant  in  a  forcible  detainer  suit  for  possession 
of  the  land,  although  he  might  have  defended  that  suit  sucoessfully  at 
law.     McDowell  v.  McDowell,  256. 

Pleading  in  chancery. 

7.  Allegation  of  want  of  notice  of  application  for  conjirmatian  in 
a  proceeding  for  special  assessment.  An  allegation  in  a  bill  seeking 
to  enjoin  proceedings  for  the  collection  of  special  assessments  for  patk 
puri>oses,  that  **  complainants  are  advised  and  believe,  and  therefore 
charge  the  fact  to  be,  that  no  sufficient  notice  of  the  application  for  con- 
firmation of  said  assessment  was  given,"  is  but  the  statement  of  a  con- 
clusion of  law.  If  a  notice  was  given,  the  legality  of  which  is  denied, 
it  should  be  specifically  set  out,  that  it  may  be  seen  whether  it  conforms 
with  the  requirement  of  the  law.  Kedzie  et  al,  t.  West  Chicago  Park 
Commissioners^  280. 
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DiSMISSAIi  OF  CAUSE. 

8.  For  irant  of  equity  or  for  want  of  prosecution — which  is  proper. 
A  bill  in  chancery  was  filed  April  21,  1880,  on  which  a  Bummons  issued, 
which  was  retnmed  not  found,  and  on  June  10,  following,  all  the  de- 
fendants except  one  answered.  Replication  was  filed  on  June  28.  No 
further  steps  were  taken  in  the  cause  until  December  3,  1880,  when  the 
following  order  was  entered:  "This  cause  being  this  day  called  for  hear- 
ing, come  the  defendants,  by  their  solicitors,  and  the  complainant  comes 
not,  nor  does  any  one  for  her,  and  on  motion  of  defendants  it  is  ordered 
that  this  cause  be  and  is  hereby  dismissed  at  complainant's  costs,  for  want 
of  equity:"  Held^  that  the  dismissal  for  want  of  equity  was  erroneous. 
The  proper  order  would  have  been  a  dismissal  for  want  of  prosecution. 
Cleaver  v.  Smith  et  aL  114. 

9.  Case  improperly  placed  on  trial  docket.  If  a  chancery  cause  is 
through  inadvertence  set  upon  the  trial  docket  before  it  is  ready  for 
hearing,  it  is  the  duty  of  the  complainant  to  have  the  order  placing  the 
case  on  such  ducket,  set  aside;  and  if  he  does  not,  he  can  not  complain 
that  the  cause  is  dismissed  for  want  of  prosecution  when  reached,  in  his 
absence,  on  the  call  of  the  docket.     Ibid.  114. 

Amendments. 

10.  How  far  matter  of  discretion — amending  bill  to  avoid  variance, 
at  what  time  — when  bill  is  unnecessarily  sworn  to.  See  AMEND- 
MENTS AND  JEOFAILS,  2,  3,  4. 

11.  Striking  from  the  files  an  amendment  to  answer  in  chancery — 
discretion.  In  a  suit  by  a  wife  for  divorce,  on  the  ground  of  desertion, 
upon  which  an  issue  of  fact  was  submitted  to  a  jury,  the  defendant, 
by  leave  of  court,  after  the  jury  had  retired,  filed  an  ameiulmeut  to  his 
answer,  Ketting  up  that  the  marriage  was  void  for  the  reason  that  the 
comphiinant,  at  the  time  of  her  alleged  man-inge  with  him,  had  a  hus- 
band then  living,  the  court,  after  the  verdict,  on  motion,  ordered  this 
amendment  to  be  stricken  from  the  files:  Held^  that  the  motion  to  strike 
the  amendment  from  the  files  was  addressed  to  the  discretion  of  the 
court,  and  that  the  action  of  the  court  could  not  be  the  subject  of  review 
unless  it  was  made  to  appear  that  the  defendant  was  thereby  deprived  of 
some  substantial  right.     Johnson  v.  Johnson^  611. 

12.  Amending  cross-bill— failure  to  grant  leave.  Where  a  demurrer 
is  properly  sustained  to  a  cross-bill  which  shows  no  ground  for  aflSrma- 
tive  relief,  and  the  record  fails  to  show  that  leave  to  amen^  ^^^  same  was 
asked,  or  that  any  amendment  could  have  been  made,  consistent  with 
the  facts  as  proved,  which  could  have  obviated  the  objection  thereto,  an 
objection  that  no  time  was  given  to  amend  the  cross-bill  is  destitute  of 
merit.     Rankin  v.  Barcroft  A  Co.  si  al.  441. 

BWOBN  ANSWER. 

13.  Effect  of  the  testimony  of  defendants  in  its  support,  as  to  the 
weight  of  evidence  to  overcome  the  answer.     Where  a  defendant  in  a 
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Bnit  in  equity  answers  under  oath,  as  required,  denying  the  allegations 
of  the  bill,  his  testimony  as  a  witness  in  his  own  behalf  can  not  add 
any  weight  to  his  sworn  answer,  as  evidence,  and  it  may  be  overcome  by 
the  testimony  of  two  witnesses,  or  what  is  equivalent  thereto.  CcUlett 
ei  al  V.  Dougherty  et  al.  568. 

14.  Where  two  defendants  to  a  bill  in  chancery  requiring  sworn 
answers,  each  answers,  and  also  testifies  as  to  his  own  conduct  and 
declarations,  alone,  and  the  proof  shows  that  only  one  is  a  party  in 
interest,  neither  the  answer  nor  the  testimony  of  the  one  will  strengthen 
or  aid  the  answer  or  evidence  of  the  other,  and  the  testimony  of  two  wit- 
nesKes,  or  what  is  equivalent  thereto,  will  overcome  (he  answer.   Ibid.  568. 

Btrikino  answer  from  files. 

15.  In  a  suit  for  divorce.  It  is  exror  to  strike  a  defendant's  answer 
to  a  bill  of  divorce  from  the  files,  after  it  has  been  filed  by  counsel, 
merely  upon  proof  of  a  communication  sent  by  the  defendant  to  hi< 
solicitor,  which  the  latter  never  received,  to  let  the  suit  go  by  default. 
Shaw  V.  Shate,  586. 

Interlocutory  decree. 

16.  Submission  to  opposite  solicitors.  Where  an  interlocutory  de- 
cree is  clearly  supported  by  the  evidence,  and  is  in  accordance  with  the 
minutes  of  the  judge,  and  it  is  approved  and  adopted  in  the  final  decree, 
a  reversal  will  not  be  made  for  the  reason  that  the  same  was  not  sub- 
mitted to  solicitors  on  the  other  side,  before  being  signed  by  the  chan- 
cellor.    Rankin  v.  Bnrcroft  <jt  Co.  et  al.  441. 

Removing  cloud  upon  title. 

17.  Complainant  must  have  the  title.  On  bill  to  set  aside  a  deed  as 
a  cloud  upon  the  title  to  complainant's  land,  it  is  incumbent  on  him  t(» 
prove  title  in  himself  when  that  is  put  in  issue  by  the  answer.  It  is  not 
sufficient  that  the  defendant's  claim  is  under  a  merely  colorable  title. 
Ritchie  et  al.  v.  Pease ^  353. 

Mistake. 

18.  In  the  description  of  land  in  deed  of  assignee  in  bankruptcy — 
correcting  as  against  creditors.  It  does  not  follow  that  a  deed  of  an 
a8Kignee  in  bankruptcy  will  be  rectified  in  equity  merely  because  of  a 
mutual  mistake  between  the  assignee  and  the  purchaser  as  to  the  de- 
scription of  the  land  attempted  to  be  sold.  The  creditors  of  the  bank- 
rupt have  an  interest  in  the  question.  In  such  case  the  bankrupt  court 
may  order  the  proper  land  to  be  sold  by  its  correct  description.  Ibid. 
353. 

Giving  possession  of  land. 

19.  Power  of  a  court  of  equity  to  give  possession  of  land^-excep- 
tions  to  the  general  rule.  Courts  of  equity  in  the  exercise  of  their 
ordinary  and  general  chancery  jurisdiction,  where  the  right  to  possession 
of  real  property  is  involved  or  liens  thereon  axe  to  be  enforced,  and  all 


INDEX.  687 

CHANCERY.    Giving  possession  op  IiAND.     Continued, 

persons  in  interest  are  made  parties,  may,  upon  the  consnmmation  of  the 
suit,  do  complete  justice  by  putting  thb  successful  claimant  into  posses- 
sion. And  on  a  sale  in  a  proceeding  to  foreclose  a  mortgage  or  enforce 
a  lien,  the  court  may  extend  the  same  relief  to  a  purchaser  under  the 
decree.     Harding  v.  Le  Moyne  et  aL  65. 

20.  But  this  rule  has  its  exceptions.  Thus,  if  one,  pending  the  suit, 
enters  not  under  a  party  thereto,  or  under  one  who  had  not  deiived  title 
to  the  premises,  or  had  gone  into  possession  under  a  party  pending  the 
suit,  he  can  not  be  turned  out  of  possession  under  the  decree.  So  in 
case  of  a  foreclosure  sale,  if  the  person  in  possession  shows  a  right 
paramount  to  the  mortgage,  the  court  will  not  attempt  to  decide  any 
question  of  legal  title,  and  the  possession  must  then  be  sought  by  pro- 
ceedings at  law.     Ibid.  65. 

Stockholder's  liiABiijiTY— remedy. 

21.  Enforcement  in  chancery — to  the  exclusion  of  the  remedy  at  law. 
A  bill  filed  by  certain  creditors  of  an  insolvent  banking  corporation,  on 
their  behalf  and  for  all  other  creditors,  against  the  sereral  stockholderB 
in  the  same,  alleged  the  insolvency  of  the  bank,  a  deficiency  in  assets  to 
pay  its  creditors,  the  personal  liability  of  stockholders,  under  the  char- 
ter, to  the  depositors  and  creditors,  the  existence  of  some  nine  hundred 
unpaid  depositors,  some  of  whom  were  seeking,  by  separate  suits  at  law, 
to  get  an  advantage  over  the  others,  and  that  such  separate  litigation 
would  waste  and  exhaust  the  proceeds  of  this  liability  of  stockholders, 
the  only  fund  to  which  de]>ositor8  could  look  for  payment,  and  asking 
to  have  an  account  taken  of  all  the  liabilities  of  the  bank,  and  establish 
the  amount  for  which  the  various  stockholders  were  liable  personally, 
and  to  have  the  amount  of  the  debts  proven  apportioned  among  the 
stockholders:  Held,  that  the  bill  clearly  showed  a  case  for  equitable 
relief,  and  gave  the  court  jurisdiction  of  the  subject  matter.  Tunesma 
V.  SchiUtler,  156. 

22.  The  fundamental  principle  upon  which  bills  of  this  kind  are  main- 
tained, is,  equality  of  benefit  and  burden  among  a  numerous  class  of 
persons  similarly  situated,  in  respect  to  a  particular  fund.  The  principle 
that  equality  is  equity,  is  one  of  the  most  fruitful  sources  of  equity  juris- 
diction.    Ibid.  156. 

23.  The  liability  of  stockholders  under  section  9  of  the  act  of  1857, 
entitled  "An  act  for  the  formation  of  manufacturing,  mining,  mechanical 
and  chemical  corpomtions,'*  is  to  the  creditors  of  the  corporation  as  a 
class,  and  not  to  each  individual  creditor.  Therefore,  the  remedy  of  a 
creditor  seeking  to  enforce  the  personal  liability  created  by  that  section, 
is  in  a  court  of  equity,  and  not  at  law.    Rounds  y.  McConnick  et  al.  252. 

24.  Conclusiveness  of  decree,  both  as  to  persons  and  remedies.  A 
decree  of  a  court  of  equity  fully  adjudicating  and  settling  the  extent  of 
the  personal  liability  of  all  the  stockholders  of  an  insolvent  coi*poration. 
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upon  a  proper  bill  filed  for  that  purpose  by  certain  creditors,  for  tliem- 
seWes  and  all  other  creditors  who  might  come  in  and  prove  their  de- 
mands, is  binding  and  conclusire  npon  all  creditors  making  themselves 
parties  to  the  suit,  no  matter  if  it  may  be  erroneous,  in  all  collateral  soiti 
and  proceedings.     Tutiesma  v.  Schutller,  156. 

25.  So  in  this  case,  a  bill  was  filed  by  certain  creditors  of  an  insolvent 
bank,  in  behalf  of  themselves  and  all  other  creditors,  seeking  the  appoint- 
ment of  a  receiver,  etc.,  under  which  one  was  appointed,  and  an  order  or 
decree  was  rendered  therein  directing  the  receiver  to  pay  to  the  creditors 
seventy  per  cent  of  the  par  value  of  their  claims.  After  this  an  amended 
and  supplemental  bill  was  filed,  making  the  bank  and  all  its  stockholders 
parties,  and  asking  for  a  decree  to  compel  the  stockholders  to  pay  a  sum 
sufficient  to  discharge  the  balance  of  the  debts,  and  the  receiver  filed  a 
similar  petition.  During  the  pendency  of  the  three  last  bills,  a  creditor 
of  the  bank,  not  a  party  to  the  bill  by  name,  came  in  and  received  his 
dividend  of  seventy  per  cent  from  the  receiver.  The  court  then  referred 
the  case  to  the  master,  who,  after  having  given  notice  to  all  persons  to 
prove  their  claims,  found  the  amount  of  the  same,  and  the  amount  of  the 
deficiency  of  the  assets  coming  to  the  receiver, — which  finding  was  ap- 
proved, and  the  stockholders  decreed  to  pay  a  certain  amount  which  was 
required  to  satisfy  all  the  debts  in  full,  which  was  done,  and  the  stock- 
hoUlers  discharged  from  further  liability:  Held^  that  the  final  decree 
was  binding  upon  such  creditor  who  came  in  and  received  his  dividend, 
the  same  as  if  he  had  been  a  party  by  name,  and  that  such  decree  was  a 
bar  to  any  suit  at  law  by  him  against  a  stockholder  who  had  paid  his 
share  under  the  decree.     Ibid.  156. 

Specific  peiiformance. 

26.  Parol  gift  of  land  by  a  father  to  his  aon.  In  this  case  the  facts 
established  were  considered  sufficient  to  bring  it  within  the  rule,  that 
where  a  father  makes  a  verbal  agreement  with  a  son  to  convey  to  him  a 
tract  of  land  if  the  latter  will  go  and  live  upon  the  same,  make  expendi- 
tures npon  and  improve  it,  and  this  is  done  in  reliance  upon  the  promise, 
a  court  of  equity  will  enforce  the  specific  performance  of  the  agreement 
Iricin  et  at.  v.  I>yke  ei  al  302. 

27.  Verbal  promise  to  procure  title  and  convey  land — Statute  of 
Fraudfi — making  improvemnitu  without  posaeHsion  und^r  the  contrac4, 
A  person  obtained  a  lease  of  a  tract  of  land,  and  put  his  niece  in  posses- 
sion thereof,  under  a  verbal  promise  that  if  he  succeeded  in  acquiring 
the  title  thereto  he  would  give  the  same  to  her.  She  made  some  valuable 
improvements  on  the  same,  but  it  was  held,  that  as  she  did  not  enter 
into  poKsoNHion  under  the  agreement  to  convey,  being  a  mere  tenant  at 
suffemnce,  the  Statute  of  Frauds,  which  was  interposed,  was  a  bar  to  a 
bill  to  compel  a  conveyance  from  the  promisor.     Kaufman  v.  Cook,  11. 

28.  A  vendor  who,  for  a  valuable  consideration,  enters  into  a  verbal 
contract  for  the  sale  of  premises  to  which  he  has  no  title,  and  who  sub- 
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seqnently  acquires  the  title,  will  be  bonnd  to  speoiflcally  perform  his 
contract  when  the  purchaser  has  taken  possession  nnder  it,  and  made 
valuable  improvements  thereon,— but  not  where  he  had  no  title  when 
the  possession  was  taken,  and  his  promise  was  without  consideration. 
Kaufman  v.  Cook,  11. 

29.  The  possession  of  real  estate  must  be  taken  under  the  contract 
of  purchase,  or  agreement  to  give  the  same,  to  take  the  case  out  of  the 
Statute  of  Frauds,  and  not  be  taken  as  a  mere  tenant.  The  entry  must 
be  under  a  binding  contract,  with  one  having  title  either  in  possession  or 
expectancy.    Ibid.  11. 

30.  Where  penalty  for  non-performance  is  provuled.  The  mere  fact 
that  a  contract  stipulates  for  the  payment  of  liquidated  damages  in  case 
of  failure  to  perform,  does  not  prevent  a  court  of  equity  from  decreeing 
a  specific  performance.     Lyman  v.  Oedney,  388. 

81.  It  is  only  where  the  contract  stipulates  for  one  of  two  things  in 
the  alternative,— the  performance  of  certain  acts,  or  the  payment  of  a 
certain  amount  of  mdney  in  lieu  thereof,— 'that  equity  will  not  decree 
a  specific  perfornmnce  of  the  first  alternative.     Ibid.  388. 

32.  When  party  estopped  from  taking  advantage  of  a  toant  of  strict 
performance.  Where  the  vendee  of  land,  before  the  time  fixed  for  the 
vendor  to  make  him  a  convej-ance,  repudiates  the  contract,  and  refuses 
to  accept  the  deed  tendered  to  him,  not  on  account  of  any  objection  to 
its  form  or  subt^tnnce,  he  will  be  estopped,  in  equity,  from  setting  up  in 
defence  to  a  bill  for  specific  performance,  that  time  was  of  the  essence 
of  the  contract,  and  a  failure  to  tender  a  sufficient  deed  within  the  re- 
quired time.     Ibid.  388. 

33.  Tender  of  deed,  when  rendered  unnecessary.  Where  the  pur- 
chaser of  land  announces  his  intention  to  the  vendor  not  to  comply  with 
his  contract  before  bill  filed  against  him  for  a  specific  performance,  no 
tender  of  a  deed  to  him  will  be  necessary;  and  it  will  be  no  defence  that 
before  suit  the  vendor  tendered  him  one  which  failed  to  describe  the 
premises  with  sufficient  accuracy.     Ibid.  388. 

34.  Contract  of  mutual  benefit  association— jurisdiction  to  enforce 
payment  of  ben^ts  promised.  A  mutual  benefit  association,  a  cor- 
poration not  organized  for  pecuniai-y  profit,  having  no  surplus,  and 
relying  entirely  upon  mortuary  assessments  made  upon  each  death  of  a 
member  for  the  payment  of  benefits  to  the  beneficiaries  of  decedent, 
gave  a  certificate  of  membership  to  a  member,  in  the  sum  of  $5000, 
whereby -it  promised,  upon  proof  of  his  death,  that  an  assessment  should 
be  levied  upon  the  surviving  members  to  the  amount  of  the  certificate, 
which  sum,  when  collected,  less  the  expenses  and  collection  costs,  it 
would  pay  to  his  devisees,  in  case  he  left  any,  and  if  he  left  none,  to  his 
legal  heirs.  It  was  held,  that  a  court  of  chancery  might  properly  take 
jurisdiction  of  a  bill  brought  by  the  heirs  of  the  deceased  member  to 
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enforce  payment  of  the  certificate,  by  compelling  a  specific  performance 
of  the  oontraot.  Covenant  Mutual  Ben^t  Association  of  lUinois  t. 
Sears  et  al.  108. 

AIjLEOATIOKB  autd  decbeb. 

35.  The  allegations  of  the  bill  and  the  decree  should  correspond. 
It  is  error  to  render  a  decree  against  the  wife  of  the  defendant,  granting 
a  perpetual  injunction  against  her  and  her  husband,  xrhere  there  is  ao 
allegation  in  the  bill  upon  which  to  base  any  decree  against  her.  Parker 
et  al,  Y.  Shannon,  192. 

36.  As  to  matters  in  defence  in  chancery,  A  defendant  in  a  chancer; 
suit  is  bound  to  apprise  the  complainant,  by  his  answer,  of  the  nature  of 
the  defence  he  intends  to  set  up,  and  he  can  not  avail  himself  of  nnj 
matter  in  defence  not  stated  in  his  answer,  even  though  it  may  appear  in 
the  evidence.    Johnson  v.  Johnson,  611. 

Belief  of  bxtbett. 

37.  Under  apprehension  of  loss  or  injury.    See  SUBETT,  3. 

Tendbb. 

38.  On  bill  to  declare  and  enforce  a  trust — allegation  of  vilKng- 
ness  to  pay,  s^fficient,     See  TENDER,  1. 

PaBTIES   IK  CHANCEBT. 

39.  On  bill  to  enforce  a  trust  in  fhvor  of  creditors—personal  repre- 
sentatives  of  a  deceased  creditor — heirs  as  representing  debts  due  the 
ancestor.    See  PARTIES,  1,  2. 

Costs. 

40.  Proceeding  to  declare  and  enforce  a  trust — trust  denied— costs 
against  defendant.     See  COSTS,  1. 

Evidence. 

41.  Receiving  evidence  subject  to  objection.    See  EVIDENCE,  6. 

FOBMEB  adjudication. 

42.  Dismissal  of  bill  for  reasons  not  afTecting  the  merits — vhether 
a  bar  to  a  subsequent  suit.     See  FORMER  ADJUDICATION,  I,  2. 

CIRCUIT  JUDGE. 

POWEBS  OF  JUDGE. 

In  vacation.     See  JUDICIAL  POWER,  1. 
CITY  ATTORNEY. 

PoWEBS  AND  DUTIES. 

1.  if  Ml  poire  r  in  respect  to  an  appeal,  A  city  attorney  elected  by  the 
people,  whoKj  dnty  it  is  to  look  after  and  protect  the  interests  of  thecitT 
in  all  legal  coDtroversies,  will  have  power,  on  behalf  of  the  city,  to  piar 
for  an  appeal  from  a  judgment  against  the  city,  and  prepare  the  neces- 
sary steps  for  taking  the  same.  All  his  acts  within  the  scope  of  his 
authority  will  be  binding  on  the  city.     Connett  y.  City  of  Chicago,  23S. 
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a.  Duty  in  respect  to  auitSf  and  pretmmpiion  in  respect  thereto. 
After  baviug  taken  the  necessary  steps  for  an  appeal  from  a  judgment 
against  the  city,  it  is  the  duty  of  the  city  attorney  to  report  the  condition 
of  the  case  to  the  city  council,  together  with  his  xiews  in  respect  to  the 
propriety  of  taking  the  appeal;  and  in  the  absence  of  proof  to  the  con- 
trary, it  will  be  presnmed  he  has  discharged  his  dnty  in  snch  respect. 
Connett  v.  City  of  Chicago,  233. 

3.  Validity  of  agreement  to  submit  to  arbitration^  made  by  Atm, 
when  not  disaffirmed,  or  i*  ratified  by  city.  Where  a  city  attorney, 
after  praying  for  an  appeal  from  a  judgment  against  the  city,  agreed  with 
oonnsel  for  the  plaiutiif  to  submit  the  question  of  the  liability  of  the  city 
to  the  arbitrament  and  decision  of  an  arbitrator,  if  the  city  council,  after 
the  lapse  of  severnl  months,  made  no  objection  to  the  agreement  to  arbi- 
trate, and  afterward  availed  of  the  decision  of  the  referee  by  bringing 
suit  to  have  his  decision  carried  into  effect,  it  was  heltiy  that  the  other 
party  could  not  avoid  the  effect  of  the  award  on  the  ground  of  want  of 
authority  on  the  part  of  the  city  attorney  to  bind  the  city  by  his  agree- 
ment   Ibid.  233. 

CLOUD  UPON  TITLE.     See  CHANCERY,  17.' 

CONFLICT  OF  JURISDICTION.     See  JURISDICTION,  1. 

CONSIDERATION. 
Pbomissobt  note  intended  as  a  oipt. 

1.  A  promissory  note,  executed  without  any  other  considemtion  than 
that  of  natural  affection,  or  one  without  any  valuable  consideration,  in- 
tended as  a  mere  gift,  can  not  form  the  ground  of  a  recovery  in  an  action 
at  law.     Williams  v.  Forbes,  Admr.  167. 

CONSTITUTIONAL  LAW. 
Building  and  loan  association. 

1.  Validity  of  the  act  of  1872 — usury.  The  decision  of  this  court 
in  Holmes  et  al.  v.  Smythe  et  al.  100  111.  413,  that  the  act  for  the  incor- 
poration of  loan  associations  is  not  unconstitutional,  and  that  loans  made 
according  to  its  provisions  are  not  usurious,  is  adhered  to  and  followed. 
Freeman  et  al.  v.  Oltavra  Building,  Homestetid  and  Savings  Associa- 
tion,  182. 

Public  pbopebty. 

2.  Power  of  legislature  to  authoriae  the  sale  of  public  property — 
and  of  private  rights  in  respect  thereto.  See  PUBLIC  PROPERTY, 
1.  2,  3. 
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MCNIGIPAIi  AlB. 

3.  Not  to  a  merely  private  enterprise.  See  MUNICIPAL  CORPO- 
RATIONS, 7.  8. 

MUKICIFAIi  INDEBTEDNESS. 

4.  Conatitutional  limitation.    Same  title,  4,  5. 

CONTEMPT. 
Commitment. 

1.  Refusing  to  obey  order  of  court  to  deliver  certain  property  into 
the  hande  of  a  receiver— effect  of  mere  error  in  the  order — or  ttkere  a 
portion  of  the  order  is  void— as  to  duty  of  person  so  directed.  Where 
a  court  of  chnncery  has  acquired  jurisdiction  over  the  property  of  an 
insolvent  cor|>oration,  and  of  the  defendant  claiming  the  same,  its  order 
on  the  defendant  to  assign  and  torn  over  the  property  claimed  by  him, 
to  a  receiver,  for  its  preservation,  must  be  obeyed,  however  erroneous 
it  may  be;  and  the  fact  that  such  order  may  be  too  broad,  and  reqaire 
the  transfer  of  some  of  the  property  wrongfully,  will  not  justify  the  de- 
fendant in  refusing  to  obey.     Tolman  v.  Jones  et  al.  147. 

2.  In  case  of  an  error  in  the  exercise  of  the  jurisdiction  of  the  court 
in  the  ordering  of  one  of  the  defendants  to  assign  and  deliver  to  the 
receiver  some  property  not  belonging  to  the  corporation,  will  not  render 
the  order  void  as  to  such  property,  and  justify  the  defendant  in  refusing 
to  obey  the  same.  In  such  case  the  tests  of  jurisdiction  as  to  the  subject 
matter  are  the  allegations  of  the  bill,  and  not  the  proof  under  it.  Ibid. 
147. 

3.  But  even  if  the  order  of  the  court  is  void  in  part  in  requiring  the 
surrender  of  property  not  derived  from  the  corporation,  the  remedy  of 
the  defendant  is  to  apply  to  the  court  for  a  modification  of  the  order. 
If  he  fails  to  pursue  this  remedy,  and  refuses  to  obey  the  order,  he  nay 
be  committed  for  a  contempt  of  court.     Ibid.  147. 

4.  Rule  to  show  cause  —  whether  necessary^  before  commifmenl. 
Where  a  party's  refusal  to  make  an  assignment  of  property  to  a  receiver 
in  pursuance  of  an  order  of  the  court,  is  reported  to  the  court,  and  he  is 
present  when  the  matter  is  considered,  and  makes  no  objection  to  the 
proceeding,  and  is  fully  heard,  by  himself  and  counsel,  in  the  matter, 
and  after  being  ordered  by  the  court  to  execute  the  assignment  refuses 
to  do  so,  the  court  will  be  justified  in  making  an  order  for  his  commit- 
ment for  a  contempt,  without  any  rule  on  him  to  show  cause  to  the  con- 
trary.    Ibid.  147. 

APPn.VIi  FROM  ORDER  OF  COMMITMENT. 

6.     What  is  involved.     See  APPEALS  AND  WRITS  OF  ERROR,  15. 
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COMTBACT  WITH  A  COtTNTT. 

1.  What  regarded  a  confrar.t  The  county  bonrd  of  Cook  county, 
in  Jnly,  1877,  passed  this  re8olutk>n:  "Resolved,  that  the  contractor  on 
the  new  court  house,  P.  J.  Seiton,  be  and  he  is  hereby  instructed  to 
build  as  much  of  the  foundation  of  the  dome,  under  the  supervision 
of  the  architect,  as  is  necessary  to  inclose  the  building,  subject  to  the 
architect's  valuation  of  the  same:"  Held,  that  this  resolution,  when 
accepted  by  Sexton,  constituted  a  contract  for  the  building  of  a  portion 
of  the  foundation  of  the  dome.     Sexton  v.  County  of  Cook,  174. 

2.  By  vhom  county  may  be  bound — delegation  of  authority  by 
county  board.  The  county  bonrd  alone  has  power  by  law  to  bind  a 
county  by  contract.  There  is  no  such  power  in  an  architect,  or  a  com- 
mittee appointed  by  the  board,  unless  it  has  been  bestowed  by  the  county 
board.  But  the  authorize. d  body  of  a  municipal  corporation  may,  by  a 
resolution  or  vote,  clothe  its  officers,  or  agents,  or  committees,  with  power 
to  act  for  it.    Ibid.  174. 

3.  Aa  to  work  done  outMde  of  contract.  Where  a  county  board,  by 
resolution,  directed  a  party  to  build  so  much  of  the  dome  of  a  court 
bouse  being  erected  as  was  necessary  to  inclose  the  building,  under  the 
architect's  supervision,  and  subject  to  his  valuation  of  the  same,  it  was 
held,  that  the  architect,  under  such  resolution,  had  authority  only  to 
supervise  the  work  directed  to  be  done,  and  make  a  schedule  of  prices 
for  the  same,  and  that  any  order  of  the  architect  for  work  outside  of  the 
terms  of  the  resolution  was  not  binding  on  the  county.    Ibid.  174. 

4.  Rat\flcation  by  payment.  A  county  board,  by  resolution,  em- 
ployed a  contractor  to  bnild  so  much  of  the  foundation  of  a  dome  for  a 
court  house  as  was  necessary  to  inclose  the  building,  the  foundation 
being  regarded  the  part  below  the  ground,  and  the  joint  committee,  and 
architect  employed  to  supervise,  afterward  ordered  the  contractor  to  fill 
in  the  wall  up  to  the  main  water-table  or  level  of  the  first  story  floor, 
which  was  done,  and  the  work  paid  for,  and  the  architect  and  committee 
then  directed  him  to  complete  the  work  as  far  as  the  roof  line  of  the 
building,  a  part  of  which  was  done,  when  further  work  was  ordered  by 
the  board  to  be  stopped,  and  payment  was  made  for  all  the  work  which 
had  been  done  under  such  orders:  Held,  that  the  payment  for  the  work 
done  under  the  orders  of  the  committee  and  architect,  outside  of  that 
required  in  the  resolution,  was  not  such  a  ratification  of  the  subsequent 
orders  made  by  them  as  to  bind  the  county,  and  that  the  county  was  not 
liable  to  the  person  doing  the  work  for  the  profits  he  might  have  made  if 
he  had  not  been  ordered  to  discontinue  it.     Ibid.  174. 

CONTBACTS  CONSTRUED. 

6.  Right  of  buyer  to  determine  a«  to  the  quality  of  goods  purchased 
and  delivered.  A  contract  for  the  sawing,  and  delivery  to  the  purchaser, 
of  lumber,  providing  that  he  should  measure  the  same  when  delivered, 
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and  that  he  should  measure  and  pay  for  only  such  as  was  absolutely  clear, 
and  suitable  for  a  certain  purpose,  while  it  gives  the  buyer  the  right  to 
measure  the  lumber  and  pass  upon  its  quality,  does  not  make  him  the 
sole  judge,  and  his  decision  beyond  review.  In  such  case,  he  is  bound 
to  receive  and  measure  such  of  the  lumber  as  complies  with  the  contnct, 
although  in  his  judgment  it  ia  not  of  the  proper  quality.  MwUliner  v. 
Brotmon,  610. 

Rbscisbion  of  COimtACT. 

6.  Right  to  rescind  for  refusal  to  comply  frith  terma  except  upon 
new  conditions.  Where  a  purchaser  of  a  lot  of  com  to  be  delivered  to 
him  at  a  future  time,  agrees,  as  a  part  of  the  contract  of  sale,  to  make 
such  advances  from  time  to  time  as  the  seller  may  require,  if  the  pur- 
chaser refuses  to  make  an  advance  when  demanded,  except  upon  condi- 
tion that  the  vendor  shall  give  his  note  for  the  amount,  the  seller  may 
rescind  the  contract,  and  refuse  to  deliver  the  com.  Gilbert  ^  Co.  v. 
McOinnis  et  at,  28. 

As  BBTWBBN  PBINCIPAL  AND  8UBETT. 

7.  Created  by  law— principal  to  refund  what  surety  iicw  to  pay.  See 
SURETY,  2. 

Life  insuranob. 

8.  By-laws  of  mutual  ben^t  association,  as  entering  into  the  con- 
tract  of  insurance.    See  INSURANCE,  4. 

9.  Contract  of  mutual  benefit  association  construed  as  to  payee  or 
benefieiary.     See  INSURANCE.  6. 

10.  Enforcement  of  contract  in  equity.    See  CHANCERY,  34. 

CONVEYANCES. 
Deeds  of  married  women. 

1.  Release  of  dower  under  act  of  1853— requisites  of  the  certificate 
of  acknowledgment.  Under  the  act  of  1853,  relating  to  conveyances, 
the  certificate  of  the  acknowledgment  must  show  that  the  wife  of  the 
gmntor  joining  with  him  in  a  deed  was  personally  known  to  the  offioer 
tiikiug  the  acknowledgment,  or  proven  by  a  credible  witness,  in  order  to 
release  or  bar  her  dower.     Cobum  v.  Herring  ton,  104. 

A  deed  gonstbued. 

2.  As  showing  equitable  outstanding  title.  In  1851  the  vendor  of 
land  made  a  conveyance  of  the  same  to  an  assignee  of  his  three  vendees, 
A,  B  and  C,  in  which  the  making  of  the  contract  of  sale  to  A,  B  and  C, 
and  its  assignment  to  the  gmntee,  were  recited.  It  was  objected,  that  as 
the  assignment  by  one  was  by  an  attorney  in  fact,  it  was  bad,  because 
the  power  was  not  acknowledged,  and  because  a  wife  of  one  of  the  ven- 
dees had  an  equity  that  diil  not  pass  by  the  assignment:  Held,  that  as 
the  legal  title  passed  alone  by  the  original  vendor's  deed,  no  acknowl- 
edgment to  the  power  of  attorney  was  neces&u'y  to  the  assignment  of 
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the  contmct,  and  as  the  property  bad  been  held  for  thirty  years,  the  deed 
must  be  held  as  sofficient  to  pass  the  title.    Lyman  v.  OedneVf  388. 
Deed  fbom  partnership  firh. 

3.  Presumption  as  to  whether  by  all  its  members.  About  forty  years 
ago  the  owner  of  two  lots  conveyed  them  to  a  firm,  (Cnshman,  Eaton  & 
Co.)  and  the  next  deed  in  the  chain  of  title  wns  executed  by  W.  H.  Cush- 
man  and  wife,  Seth  Eaton  and  wife,  James  M.  Leonard  and  wife,  and 
Benjamin  Thompson  and  wife,  to  one  N.,  but  the  deed  did  not  recite 
that  these  persons  constituted  the  firm  named:  Held,  that  such  recital 
was  not  necessaiy;  and  it  appearing  Thompson  was  one  of  the  firm,  and 

'  no  adverse  claim  ever  having  been  interposed,  it  was  also  held  that  the 
proof  was  sufficient  to  show  a  conveyance  from  the  firm,  after  the  lapse 
of  so  great  a  time.    Ibid.  388. 

Bbservation  clause  in  deed. 

4.  Purchaser  assuming  incumbrance — of  the  lien  created  thereby 
in  favor  of  holder  of  incumbrance.     See  LIENS,  1. 

Deliysby  of  deed  in  escrow. 

5.  B^ect  of  delivery  to  grantee.     See  ESCKOW,  1. 

Description  op  IiAND  in  deed. 

6.  By  reference  to  prior  deed — controlling  words.  See  DESCBIP- 
TION— BOUNDABIES,  1. 

7.  Parol  evidence— 'to  identify  land  under  a  misdescription  in  a 
deed.    See  EVIDENCE,  4. 

8.  Mistake  in  description  of  land  in  deed  of  assignee  in  bank- 
ruptcy—correcting as  against  creditors.     See  CHANCEBY,  18. 

LEGAIi  title  to  canal  LANDS. 

9.  Hnw  passed  by  the  State.     See  CANAL  LANDS,  I. 

COBPOBATIONS. 
Two  op  the  same  nahe. 

1.  Two  corporations  tuiing  the  same,  or  similar  names  in  the  same 
business — right  of  prior  organization  to  prevent  the  same.  A  bill  by  a 
domestic  corporation  incorpomted  by  the  name  of  "Drummond  Tobacco 
Company,"  to  enjoin  the  incorporation  of  another  company  in  the  same 
city  by  the  name  of  "Drummond-Bandle  Tobacco  Company,"  to  engage 
in  the  same  business,  will  not  be  sustained  unless  it  is  shown,  by  such 
a  preponderance  of  evidence  as  to  satisfy  the  mind  of  the  chancellor, 
that  the  incorporation  of  the  second  company  under  the  name  proposed 
will  injure  the  former  company  in  its  business.  Drummond  Tobacco 
Co.  V.  Randle  et  al  412 

2.  So  the  use  of  any  particular  name  by  a  corporation  will  not  be 
enjoined  unless  it  is  made  to  appear,  from  the  evidence  and  by  all  the 
circumstances,  the  proposed  use  of  the  name  will  likely  result  in  injury 
to  the  complainant.    Ibid.  412. 
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3.  If  the  penoiiB  composing  a  corporation  formed  under  the  laws  of  . 
this  State  shonld  become  also  incorporated  nnder  the  laws  of  another 
State,  the  two  organizations  will  constitute  separate  and  distinct  corpo- 
rate bodies,  and  the  one  can  not  form  an  integral  part  of  the  other;  and 
the  corporation  of  this  State  can  not  enjoin  the  formation  of  a  new  cor- 
poration in  this  State  nnder  a  similar  name,  to  prevent  an  injnrr  to  the 
business  of  buying  and  selling  of  the  foreign  corporation  in  this  State. 
Drumm&nd  Tobacco  Co,  t.  RandU  et  aL  il2. 

4.  If  a  domestic  corporation,  after  its  membera  have  procured  an  in- 
corporation of  themselves  in  a  sister  State,  by  the  same  name,  should 
abandon  the  business,  practically,  in  this*  State,  and  keep  its  organiza- 
tion only  in  name,  to  prevent  others  from  transacting  the  same  business, 
it  can  not,  in  equity,  maintain  a  bill  to  enjoin  the  formation  of  another 
corporation  in  this  State  by  a  similar  name,  to  engage  in  the  same  busi- 
ness, when  none  of  its  trade-marks  ore  sought  or  intended  to  be  used 
by  the  latter.    Ibid.  412. 

Liability  of  stockholders. 

6.  Enforcemenl  in  chancery — to  the  exelunon  of  the  remedff  at  2atr. 
See  CHANCERY,  21,  22,  23. 

6.  Conclusiveness  of  decree — both  as  to  persons  and  remedies.  Same 
title,  24,  25. 

Cevetebt  companies. 

7.  Of  their  corporate  potters — by-latps^  rtiles  and  regulations- 
uniformity  of  application  required.     See  CEMETERIES,  3,  4,  5. 

CORPORATE  POWERS. 
Municipal  cobpobations. 

General  povers.     See  MUNICIPAL  CORPORATIONS,  1,  2. 

CORPORATE  PURPOSE.     See  MUNICIPAL  CORPORATIONS,  6.  7,  8. 

COSTS. 
In  chancebt. 

1.  Proceeding  to  enforce  a  trust,  A  party  who  holds  the  evidence  of 
title  to  a  lot  in  trust  for  the  peal  owner,  as  a  security  against  the  payment 
of  notes  given  by  him  for  the  purchase  money,  and  denies  the  trust  and 
claims  to  have  bought  the  property  for  himself,  so  as  to  make  it  neces- 
sary to  file  a  bill  against  him  by  the  hein  of  the  original  cestui  que  trusty 
can  not  complain  that  he  is  adjudged  to  pay  part  of  the  costs,  as  he  might 
properly  have  been  required  to  pay  all  the  costs.    Powell  v.  Pottell,  329. 

COUNTIES. 
Canal  lands. 

1.  Donations  to  and  sates  by  counties — application  of  proceeds  of 
sales.     See  CANAL  LANDS.  2,  3. 
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COUNTIES.     Continued. 

Contract  with  a  county. 

^.  What  regarded  aa  a  contract— by  whom  county  may  be  bound- 
delegation  of  authority  by  county  board.    See  CONTRACTS,  1  to  4. 

COUNTY  BOARD. 

POLIiINO  PLACES  IN  TOWNS. 

1.  By  whom  polling  places  may  be  established— prereqnimles  to  the 
establishing  of  more  than  one  in  the  same  town — as  to  designating  the 
places.     See  ELECTIONS,  8,  4. 

2.  Establishing  new  precincts— whether  the  precinct  thereby  becomes 
a  town  polling  place.     Same  title,  5. 

COUNTY  BUILDINGS. 

CANAIi  LANDS. 

Application  of  proceeds  of  canal  lands  donated  to  counties.  See 
CANAL  LANDS,  2,  3. 

CREDITORS. 

PbIORITY  BETWEEN  CREDITORS  OP  INSOLVENT. 

1.  Bill  for  accounting  between  partners — receiver  of  firm  assets — 
creditors  obtaining  priority  over  each  other — estoppel  of  creditor  to 
claim  priority,  inconsistent  with  former  acts.     See  RECEIVERS,  5. 

Conveyances  to  hinder  and  delay. 

2.  When  void  as  to  creditors  of  grantor — on  secret  trust  for  use  of 
grantor — diMinction  as  to  rights  of  prior  and  subsequent  creditors — 
of  the  consideration.     See  FRAUDULENT  CONVEYANCES,  1,  2,  3. 

CRIMINAL  LAW. 
Venue. 

1.  What  proof  sufficient.  On  a  trial  for  robbery,  -while  no  witness 
testified  directly  that  the  offence  was  committed  in  Peoria  county,  bnt  the 
evidence  showed  that  it  was  committed  on  W.  street,  in  Peoria,  Illinois, 
it  was  Iheldj  that  this  was  sufficient  to  show  the  offence  was  committed 

^  in  Peoria  county,  Illinois.     Sullivan  v.  The  People^  24. 
Larceny. 

2.  Failure  of  constable  to  pay  over  money  collected  on  execution, 
A  constable  who  collects  money  on  an  execution,  and  fails  to  pay  the 
same  to  the  party  entitled  thereto,  is  not  liable  to  indictment  and  con- 
viction for  larceny  under  section  74  of  the  Criminal  Code,  but  he  may 
be  fined  under  section  79.     Stoker  v.  The  People,  320. 

Whether  murder  or  maxslattohter. 

3.  As  to  the  grade  of  the  offence — the  jury  to  determine,  not  the 
court.    Under  an  indictment  for  murder  the  accused  may  be  found  guilty 
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of  mansUugbter,  and  the  instructions  in  such  a  case  should  leaTe  the 
jary  free  to  find  whether  he  is  guilty  of  murder  or  manslaughter.  There- 
fore, an  instruction  that  if  the  jury  shall  believe,  from  the  evidence,  cer- 
tain facts,  they  should  find  the  defendant  guilty  of  murder,  is  erroneous. 
It  should  direct  no  more  than  to  find  him  guilty.  Pant<m  t.  The  PeO' 
pie,  505. 

VOIiUKTABT  OB  INVOLUWTABT  MANSI^UGHTBB. 

4.  Inatruetions — defining  the  varioue  grades  of  the  offence.  On  the 
trial  of  one  for  murder,  where  the  evidence  clearly  showed  the  homicide 
was  either  murder  or  voluntary  manslaughter,  an  instruction  defining 
voluntary  manslaughter  need  not  also  define  involuntary  manslaughter. 
To  do  so  would  be  to  call  the  attention  of  the  jury  to  a  principle  of  law 
not  applicable  to  the  facts,  and  would  tend  to  confuse  Bather  than  en- 
lighten them  as  to  the  real  issue.    Davia  v.  The  People,  86. 

5.  An  instruction  in  such  case,  telling  the  jury  that  they  must  believe, 
from  the  evidence,  that  the  killing  "was  done  in  Rudden  heat  of  passion 
apparently  sufficient  to  make  the  passion  in'esistible, "  to  make  it  man- 
slaughter, is  not  subject  to  the  objection  that  it  requires  the  defendant 
to  show  the  existence  of  a  passion  absolutely  irresistible,  to  reduce  the 
killing  to  manslaughter;  and  it  is  not  faulty  in  failing  to  state  the  law  of 
self-defence,  when  that  is  stated  in  other  instructions.    Ibid.  86. 

SBIiF-DBFENOB. 

6.  Whether  the  danger  real  or  only  apparent.  If  a  person  assaulted 
in  such  a  manner  and  under  such  circumstances  as  to  induce  in  him  a 
reasonable  and  well-grounded  belief  that  he  is  actually  in  danger  of  losing 
his  life  or  suffering  great  bodily  harm,  acta  under  such  belief,  he  will  be 
justified  in  defending  himself,  whether  the  danger  is  real  or  only  appar- 
ent.    Panton  v.  The  People,  505. 

BEASONABLE  DOUBT. 

7.  Aa  to  the  guilt  of  the  accused  on  the  whole  evidence.  The  law 
does  not  require  that  the  jury  shall  believe  that  every  fact  in  a  criminal 
case  has  been  proved  beyond  a  reasonable  doubt,  before  they  can  find 
the  accused  guilty.  The  reasonable  doubt  the  jury  is  permitted  to  enter- 
tain must  be  as  to  the  guilt  of  the  accused  on  the  whole  evidence,  and 
not  as  to  any  particular  fact  in  the  case.     Davis  v.  The  People,  86. 

Evidence  in  CBiMiNAii  cases. 

8.  In  case  of  homicide — proof  of  character  of  deceased  as  a  peace- 
able man,  and  the  contrary.  Where  a  defendant  on  trial  for  the  murder 
of  his  brother  proved  that  the  deceased  was  regarded  as  a  "good  man  in 
a  fight,  **  and  many  other  things  that  tended  to  show  his  character  as  a 
qtiick-tempered,  violent  and  rash  man,  it  was  held,  that  there  was  no 
error  in  allowing  the  prosecution,  in  rebuttal,  to  prove  the  character  of 
the  deceased  as  a  peaceable  man.     Ibid.  86. 
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9.  Treatment  of  deceased  by  defendant.  In  the  same  case  it  was 
held  that  evidence  of  the  manner  in  which  the  defendant  had  previonsly 
treated  the  deceased,  being  wholly  immaterial,  vas  properly  excluded. 
Davi8  V.  The  People,  86. 

Accused  as  a  witness. 

10.  In  his  ovm  behalf— of  the  consideration  to  be  given  to  his  tes- 
timony—tests  of  credibility,  etc.  On  the  trial  of  two  persons  on  the 
charge  of  robbery,  two  witnesses  testified  in  behalf  of  the  prosecution, 
and  the  two  defendants  testified  in  their  own  behalf,  the  four  being 
present  at  the  time  of  the  alleged  robbery.  The  court  instructed  tho 
jury,  as  to  each  defendant,  ''that  while  th0  defendant  is  by  law  a  compe- 
tent witness  in  his  own  behalf,  yet  his  credibility,  and  the  weight  to  be 
given  to  his  testimony,  are  matters  exclusively  for  the  jury  to  pass  upon; 
and  while  they  should  not  disregard  his  testimony  through  mere  caprice, 
yet  the  jury  are  not  bound  to  believe  him,  nor  are  they  bound  to  treat  his 
testimony  the  same  as  the  te$<timony  of  other  witnesses,  but  they  may 
take  into  consideration  the  fact  that  he  is  the  defendant,  and  his  interest 
in  the  result  of  the  case,  as  such,  and  give  his  testimony  such  weight  as, 
under  all  the  facts  and  circumstances  in  e video ce  in  the  case,  they  may 
think  it  is  entitled  to:"  Held,  that  the  instruction  was  erroneous  in 
telling  the  jury  they  were  under  no  obligation  to  treat  the  defendant's 
evidence  the  same  as  the  testimony  of  other  witnesses,  Sullivan  t.  The 
People,  24. 

11.  In  a  criminal  prosecution,  the  accused,  as  a  witness  in  his  own 
behalf,  differs  from  other  witnesses  only  in  the  fact  that  he  is  the  de- 
fendant, charged  and  being  tried  for  crime,  which  ULiy  be  ttikeu  iuto 
considenition  by  the  jury  in  passing  on  his  credibility.  But  his  testi- 
mony must  be  treated  the  same  as  any  other  witness.     Ibid.  24. 

12.  In  such  case,  the  interest  of  the  accused  in  the  matter  of  the 
prosecution,  and  his  desire  to  shield  himself  from  punishment,  may 
properly  be  considered  by  the  jury  in  passiug  upon  his  credibility,  and 
his  evidence  may  be  subjected  to  all  the  tests  resorted  to  in  order  to  elicit 
truth  from  an  unwilling  witness;  but  where  the  evidence  has  undergone 
all  these  tests,  then  it  is  to  be  treated  the  same  as  the  evidence  of  other 
witnesses.    Ibid.  24. 

Municipal  corporations. 

13.  Concurrent  powers  of  municipal  authorities  and  of  the  State, 
See  MUNICIPAL  CORPORATIONS,  13. 

CUSTOM— USAGE. 

As  controlling  contracts. 

1.  How  far  admissible  to  explain  or  vary  terms  of  contract.  Where 
a  commercial  contract  is  in  any  respect  ambiguous,  a  particular  custom 
or  usage  of  tnide  known  to  the  ]xirties,  or  which,  under  the  circum- 
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BtanceB,  they  are  prennmed  to  know,  or  any  previous  course  of  dealing 
between  Uiem  that  will  have  a  tendency  to  disclose  the  real  intention  of 
the  parties,  and  to  aid  the  court  ill  arriving  At  the  true  construction  of 
the  contract,  is  admissible  in  evidence.  Oilb^t  A  Co,  ▼.  McGinniB 
et  al  28. 

2.  Evidence  of  a  particular  custom  or  usage  of  trade  is  also  admis- 
sible, for  the  purpose  of  engmfting,  as  it  were,  new  terms  into  a  contnct^ 
subject,  however,  to  the  qualification  that  such  terms  are  not  expressly 
or  impliedly  excluded  by  the  express  agreement  To  have  this  effect  the 
custom  or  usage  must  be  reasonable,  and  not  in  conflict  with  any  general 
rule  of  law.     Ibid.  28. 

3.  But  it  is  not  admissible  to  prove  a  custom  or  usage  the  effect  of 
which  will  be  to  add  to  an  express  agreement  a  condition  or  limitation 
which  is  repugnant  to  or  inconsistent  with  the  agreement  itself.  Such 
evidence  is  never  admitted  to  vary  or  contradict,  either  expressly  or  by 
implication,  the  terms  of  an  agreement,  written  or  verbal.     Ibid.  28. 

4.  In  February  a  person  agreed  to  sell  to  another  a  quantity  of  com 
at  a  stipulated  price  per  bushel,  to  be  delivered  in  the  jnonths  of  August 
and  September  following,  and  the  purchaser,  as  a  part  of  the  same  agree- 
ment, promised  to  make  advances  on  the  contract  to  the  seller  of  what 
money  he  might,  from  time  to  time,  require.  It  was  held,  in  a  snit  upon 
the  contract  brought  by  the  purchaser  for  non-delivery  of  the  com,  that" 
evidence  that  a  custom  or  usage  prevailed  requiring  the  vendor  to  give 
to  the  vendee  his  note  upon  receiving  any  such  advances,  was  not  admis- 
sible in  behalf  of  the  plaintiff,  as  it  was  inconsistent  with  the  express 
contract.     Ibid.  28. 

Banking. 

5.  Of  the  authority  of  a  cashier  to  hind  the  haHk—custom  of  banks 
to  borroit  money.     See  BANKS  AND  BANKING,  6. 

Of  bailway  companies. 

6.  What  is  negligence,  a«  betveen  maaier  and  servant— custom  at 
other  places  as  to  mode  of  handling  railroad  cars,  and  as  to  trateh- 
fulness  of  railroad  laborers  loading  and  unloading  cars.  See  MAS- 
TER AND  SERVANT,  6. 

DAMAGES. 
Excessive  damages. 

1.  On  appeal  from  Appellate  Court— rerieiring  facts  tn  Supreme 
Court,     See  APPEALS  AND  WRITS  OF  ERROR,  8. 

Unliquidated  damages. 

2.  Setting  off  against  a  judgment — when  denied  by  court  of  equity. 
See  CHANCERY,  4. 
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DEATH. 

Of  absent  PEB80N. 

1 .  Presumplion  from  long  eonttnued  a hsenee — evidence.  Mere  rnmor, 
however,  that  an  absent  party  not  heard  from  for  several  years,  is  dead 
or  living,  is  not  admissible  in  evidence,  either  to  aid  orrebnt  the  pre- 
snmption.of  his  life  or  death  at  a  partioolar  time  after  he  vras  last  heard 
from.    Johnson  v.  Johnson^  611. 

2.  Seven  years  mast  elapse  before  the  presumption  of  death  arises. 
After  that  length  of  time  death  is  presumed;  bnt  there  is  no  presamption 
that  the  life  continned  through  the  entire  period,  or  that  it  was  not  ex- 
tinguished at  any  particular  time  within  it.    Ibid.  611. 

3.  A  juiy  may  find  the  fact  of  the  death  of  a  party  from  the  lapse  of 
a  much  shorter  period  than  seven  years  unheard.from,  when  the  circum- 
stances of  the  case  raise  the  presumption  of  death.  The  age,  state  of 
health  and  habits  of  the  absent  imrty,  and  many  other  circumstances. 
may  be  shown  to  aid  or  rebut  the  presumption  of  the  continuance  of  life. 
Ibid.  611. 

BECBEE. 
Sale  of  XiANDS  to  pat  debts. 

Of  its  requisites^  and  the  measure  of  relief  it  may  give.  See  AD- 
MINISTRATION OF  ESTATES,  7.  8,  9. 

DEDICATION. 

Fob  a  PVBiiio  sqttaIie. 

1.  By  plat  of  a  lotm.  A  plat  of  a  town  laid  out  under  the  law  of 
1833  not  having  been  acknowledged  as  required  by  that  law,  which  shows 
a  block  marked  "public  square,*'  was  held  not  to  have  passed  or  conveyed 
any  title  to  the  public.     Lym^n  v.  Qedney^  388. 

DELIVERY. 
Of  deed  in  escbow. 

Effect  of  delivery  to  grantee.    See  ESCROW,  1. 

DESCENT  OF  PROPERTY. 
Advancement. 

By  father  to  son— death  of  soji  in  lifetime  of  father — rights  ofchiU 
dren  of  the  son— statute  of  1872  construed.    See  ADVANCEMENT,  1, 2. 

DESCRIPTION—BOUNDARIES. 
Descbiption  op  land  in  deed. 

1.  Description  of  land — by  reference  to  prior  deed.  A  contract  for 
the  sale  of  real  estate,  after  attempting  to  describe  a  part  of  the  lot,  con- 
tained the  following  clause:  "Also  a  strip  of  ground  t«n  feet  wide,  ex- 
tending along  the  east  end  of  said  strip  of  ground,  being  the  same  piece 
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DESCRIPTION— BOUNDARIES. 
Description  of  land  in  deed.    Continued, 

of  ground  described  in  the  deed  to  the  party  of  the  fiwt  part,"  which 
described  the  hind  property :  Hekl,  that  in  so  ftir  as  the  contract  referred 
to  the  deed  to  the  vendor,  and  in  effect  adopted  the  description  therein, 
no  rectification  of  the  contract  was  necessary.  Lytnan  t.  GedMy,  3S8. 
2.  Evidence  for  purpose  of  rectifying  a  contrctct  for  mistake.  Where 
a  mistake  occnrs  in  the  description  of  land  in  a  written  contract  of  sale, 
a  prior  instmment  written  in  pencil,  evidencing  the  contract,  is  compe- 
tent evidence  to  show  the  mistake  in  the  more  fnll  and  formal  agreement 
afterwards  entered  into.    Ibid.  388. 

S.  Controlling  ttords.  An  agreement  in  pencil,  for  the  sale  and  ex- 
change of  real  estate,  described  the  land  that  one  party  was  to  convey  to 
the  other,  as  the  *N.  i  of  the  N.  4  of  lot  No.  2,  in  block  11,  ♦  *  *  and 
a  piece  of  ground  10  by  40  in  rear  thereof,  on  following  terms,  (namely, 
known  as  the  Cook  A  Olover  block:)"  Held,  that  the  words,  "Cook  & 
Qlover  block,**  were  the  controlling  descriptive  words,  that  the  block  was 
a  fixed  and  permanent  monument,  and  that  any  words  repugnant  to  such 
description  were  to  be  rejected.     Ibid.  388. 

4.  Parol  evidence — to  identify  land  under  a  misdeacription  tn  a 
deed.    See  EVIDENCE,  4. 

DISCRETION.  '    . 
Probate  of  will. 

Discretion  of  court  as  to  the  time  of  hearing  proof  of  vilL  See 
WILLS,  3;  MANDAMUS,  6. 

DIVORCE  AND  ALIMONY. 
Case  of  void  marriage. 

1.  Former  husband  living.  A  decree  of  divorce  can  not  be  had  by 
the  wife  on  the  ground  of  deftertion,  if  the  complainant,  at  the  time  of  the 
alleged  marriage  in  respect  of  which  the  divorce  is  sought,  had  a  husband 
then  living,  and  the  prior  marriage  had  not  been  dissolved  by  divorce, 
although  the  former  husband  may  have  deserted  her  and  had  not  been 
heard  of  by  her  for  six  years  before  her  second  marriage.  In  such  cam 
the  second  marriage  is  a  nullity.    Johnson  v.  Johnson,  611. 

Alimony. 

2.  Whether  by  annual  allotrance,  or  land  in  fee.  Under  the  deci- 
sions of  this  court  the  practice  has  been,  unless  for  special  reasons, — as, 
where  the  property  has  been  bought  with  the  wife's  money,  or  where  the 
proof  shows  the  property  has  been  accumulated  by  the  personal  labor  of 
the  wife,— to  give  her  an  annual  allowance  or  life  estate  in  the  real  prop- 
erty of  the  husband,  to  be  held  under  the  control  of  the  courts  and  not 
to  give  her  the  fee  to  the  husband's  real  estate  as  alimony,  on  a  decree  of 
divorce.     Shaw  v.  Shatr,  586. 
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Bight  of  hombstbad. 

3.  Mlff^ct  of  a  divorce  at  the  suit  of  the  wife,  as  to  her  homestead 
right.     See  HOMESTEAD,  1,  2. 

Pbactioe. 

4.  Striking  defendant* s  answej'  from  the  flies— in  suit  for  divorce. 
See  CHANGERT,  15. 

DOWER. 

In  CAStf  OP  TWO  WIDOWS. 

1.  And  a  divorced  wife.  "Where  a  Bon  tAkoB  land  by  deBcent  from  his 
father,  sabject  to  the  dower  of  his  mother  in  the  same,  and  her  dower  is 
afterward  assigned  to  her,  such  assignment  will  relate  back  to  the  time 
of  the  death  of  the  father,  so  as  to  prevent  the  seizin  of  the  son  as  of  a 
present  estate  in  the  third  of  the  premises  assigned  to  the  widow  of  the 
father;  and  the  legal  effect  is  to  deprive  the  widow  of  the  son,  who  dies 
in  the  lifetime  of  his  mother,  of  dower  even  in  the  reversion  of  the  third 
of  the  estate  assigned.     Stahl  v.  Stahl  et  at,  375. 

2.  Bat  the  mle  is  different  where  the  father  conveys  to  the  son.  In 
snch  case  the  son  becomes  seized  of  a  present  estate  in  the  whole  of  the 
premises,  sabject  only  to  the  contingent  dower  right  of  his  mother  in 
one-third  thereof,  if  she  survives  the  grantor,  so  that  upon  the  death 
of  snch  grantee  during  the  life  of  the  widow  of  the  grantor,  the  wife  of 
snch  grantee  is  entitled  to  dower  in  the  whole  premises,  sabject  only  to 
the  incumbrance  of  the  prior  right  of  dower  in  one-third  of  that  estate 
daring  the  actual  continuance  of  that  right.    Ibid.  375. 

3.  So,  applying  these  rules  to  the  present  case,  where  a  husband, 
seized  of  the  fee  in  land  subject  to  the  contingent  right  of  dower  in  a 
former  wife,  who  had  procured  a  divorce  for  his  fault,  mnnies  again, 
and  dies  leaving  both  the  divorced  wife  and  the  second  wife  living,  the 
former  will  take  dower  in  one- third  of  the  whole,  unincumbered,  and 
the  latter  will  be  entitled  to  dower  in  the  whole  premises,  subject  to  the 
incumbmnce  of  the  first  wife's  prior  right  of  dower  during  the  continu- 
ance of  that  right.    Ibid:  375. 

ASBIONHENT  OF  DOWER— EVIDENCE. 

4.  Effect  of  n  subsequent  deed  to  same  grantee  for  other  lands. 
Where  the  certificate  of  the  acknowledgment  of  a  deed  made  by  a  husband 
and  wife,  of  a  tract  of  land,  is  invalid  as  to  the  wife,  so  that  the  deed 
fails  to  release  her  dower  in  the  premises,  a  subsequent  deed  made  br 
her  to  the  same  grantee,  for  other  real  estate,  is  not  admissible  in  evi- 
dence against  her  in  a  suit  by  her  for  the  assignment  of  her  dower  in  the 
first  named  tract.     Coburn  v.  Herring  ton ,  104. 

5.  Lands  held  in  sere.raUy — against  vhom  the  dovyress  may  proceed. 
Where  land  in  which  a  widow  is  entitled  to  dower,  has  been  divided,  by 
partition,  between  several  different  parties,  she  may  properly  bring  a 
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separate  fsait  against  the  owner  of  each  portion.  She  may,  perhaps,  pro- 
ceed against  all  in  one  suit,  bnt  she  is  not  compelled  to  do  so.  Cobum 
V.  Herrington,  104. 

BeLBASE  of  DOWEB. 

6.  Where  deed  becomes  inoperative  to  poM  principal  estate — ^eet 
upon  the  release  of  dower.  Where  a  deed  from  a  hnsband  lind  wife 
becomes  inoperative  as  to  the  husband's  estate  by  reason  of  a  sale  onder 
a  prior  judgment  lien,  or  for  other  cause,  it  will  also  become  inopemtive 
as  to  a  release  of  dower  therein  by  the  wife,  and  she  may  assent  the  right 
after  the  death  of  bw  husband.     Stowe  y.  Steele,  382. 

7.  Dover  unreUased — no  objection  to  title  after  dovress'  death.  It 
was  objected  to  a  vendor's  title  to  land,  that  the  wives  of  two  former 
owners  failed  to  relinquish  their  dower;  but  it  ^'as  held,  that  pr^of  of 
their  death  prior  to  the  sale  obviated  such  objection;  and  so  proof  of  the 
death  of  the  husband  of  another  dowress  thirty  years  before,  was  held 
sufficient  to  show  her  dower  was  barred,  and  hence  no  incumbrance. 
Lyman  v.  Oedney,  388. 

8.  Requisites  of  certificate  of  acknowledgment  under  act  of  2853, 
See  CONVEYANCES,  1. 

In  case  of  diyobce. 

9.  £^ect  of  a  divorce  at  the  suit  of  the  wife  and  for  the  husbands 
fault,  as  to  her  right  of  dower.    See  HOMESTEAD,  1,  2. 

Limitations. 

10.  Ijoches— lapse  of  time— as  a  bar  to  dower  right.  See  LI3CITA- 
TIONS,  8,  9. 

Payment  of  taxes. 

11.  Duty  of  dowress  as  to  the  payment  of  taxes— effect  of  non-pay- 
ment as  working  a  forfeiture,  as  for  waste.  While  the  party  holding 
the  title  to  land  in  which  a  widow  is  entitled  to  dower,  is  in  posseRsion,  or 
receiving  the  income  from  the  estate,  the  dowress  is  under  no  obligation 
or  duty  to  pay  the  taxes  on  the  same.     Stowe  v.  Steele,  382. 

12.  So  dower  will  not  be  forfeited  by  the  failure  of  the  dowress  to 
pay  the  taxes  on  the  premises,  and  allowing  them  to  be  sold  therefor, 
before  they  are  in  fact  assigned  to  her  and  she  is  put  in  possession. 
Ibid.  382. 

13.  If  back  taxes  on  land  out  of  which  dower  is  sought,  are  tnken 
into  consideration  and  adjudicated  in  the  proceeding  for  the  assignment 
of  dower,  in  fixing  the  damages  the  demandant  is  entitled  to  for  the 
detention  of  her  dower,  the  reversioner,  having  had  the  benefit  in  thnt 
way  of  all  the  taxes  paid  by  her,  can  not  be  heard  to  insist  that  the  non- 
payment of  such  taxes  at  the  proper  time  worked  such  waste  as  to  bar 
her  dower  under  the  statute.    Ibid.  382. 
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EASEMENTS. 
Reservation  by  gtiantob. 

Erection  of  building  thereon— hill  to  enjoin— \phether  freehold  in^ 
ffolved.     See  APPEALS  AND  WRITS  OF  ERROR,  13. 

EJECTMENT. 

Title  derived  from  oommon  source. 

1.  In  actions  of  ejectment,  where  both  parties  claim  from  a  common 
source  of  title,  the  plaintiff  will  only  be  required  to  show  a  good  and 
connected  chain  of  title  from  the  common  source  down  to  himself,  to 
entitle  him  to  recover.  If  the  plaintiff  shows  the  better  title,  though  not 
altogether  free  from  objections,  he  will  be  entitled  to  recover,  unless  a 
paramount  outstanding  title  is  shown  in  another.  Smith  et  al,  v.  Lcuitach 
et  al  271. 

2.  Where  the  defendant  files  an  affidavit  denying  that  he  claims  title 
from  the  same  source  as  the  plaintiff,  the  latter  may  show  that  he  does 
so  claim,  by  introducing  in  evidence  the  various  deeds  connecting  him 
with  such  alleged  common  source;  and  it  is  no  objection  to  the  exercise 
of  this  right  that  the  evidence  offered  also  proves  the  defendant's  title  to 
be  worthless.  If  the  defendant  does  not  deny  claiming  under  the  source 
named,  the  plaintiff  need  not  prove  that  fact.     Ibid.  271. 

3.  It  was  not  the  puq^ose  of  the  legislature,  in  adopting  the  2oth  sec- 
tion of  the  Ejectment  act  of  1872,  to  hold  the  plaintiff'  absolutely  bound 
by  the  denial  of  the  defendant  that  the  parties  claimed  from  a  common 
source,  where  a  counter-affidavit  is  filed,  and  thereby  cut  off  his  com- 
mon law  right  to  show  that  the  two  chains  of  title  did  run  back  to  a  com- 
mon source.  The  sole  purpose  of  that  section  was  to  relieve  the  plaintiff, 
in  cases  of  this  kind,  from  the  burden  of  proving  the  defendant's  chain  of 
title  as  well  as  his  own,  unless  the  defendant  should  deny,  by  counter- 
affidavit,  that  he  claimed  from  the  alleged  common  source,  in  which  event 
the  burden  would  still  remain  upon  the  plaintiff,  just  as  it  did  before, 
of  proving  both  chains  of  title,  running  back  to  a  common  source.  Ibid. 
271. 

4.  In  this  case  the  plaintiffs  filed  an  affidavit  that  they  and  defendants 
claimed  title  under  a  common  source,— the  father  of  the  plaintiffs.  The 
defendants  denied  this  fact,  and  stated  that  they  claimed  under  a  deed 
from  A  B  to  C  D,  and  a  deed  from  the  latter,  the  defendants*  deceased 
father.  Plaintiffs,  after  proving  their  heirship,  introduced  in  evidence 
a  deed  from  the  administrator  of  their  father's  estate,  under  a  decree  of 
the  county  court,  to  J.  G.,  and  a  deed  from  him  to  A  B,  and  a  deed  from 
A  B  to  G  D,  and  from  C  D  to  the  defendant's  father,  made  before  his  death, 
and  also  showed  from  the  record  that  the  administrator's  sale  and  deed 
were  void  for  want  of  jurisdiction  in  the  court  ordering  the  sale.  This 
being  all  the  evidence,  the  court  found  for  the  defendants:  Held,  that 
the  plaintiffs  were  entitled  to  recover,  and  that  the  court  erred  in  its  find- 
ing and  judgment.     Ibid.  271. 

45—114  III. 
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ELECTIONS. 

Town  electioks— number  op  precincts. 

1.  While  under  the  general  Election  law,  for  other  purposes,  there 
may  be  Heveral  precincts  in  a  township,  yet  for  the  purpose  of  a  town 
election,  merely,  there  can  be  but  one  precinct,  which  is  co-extensive 
with  the  boundary  of  the  town.     Williams  et  al.  y.  Potter  et  al.  628. 

Op  SEVKRAIi  POLLING  PLACES. 

2.  For  town  purposes.  While  for  annual  town  elections  the  whole 
town  constitutes  but  one  precinct,  yet  under  certain  circumstances  there 
may  be  several  polls  or  voting  places  where  votes  may  be  lawfully  received 
in  the  same  town.  But  they  must  all  be  regarded  as  constituting  one 
precinct,  and  each  polling  place  is  open  to  all  voters  of  the  town  alike, 
subject,  only,  to  the  limitation  that  no  one  shall  vote  at  more  than  one 
place.     Ibid.  628. 

Polling  places— by  whom  established. 

3.  Prerequisites  to  the  establishing  of  more  than  Ofie  in  the  same 
totpn—as  to  designating  the  places.  The  township  authorities  have  no- 
power  to  establish  their  polling  places  where  more  than  one  is  required. 
That  can  only  be  done  by  the  county  board,  and  it  can  not  establish  more 
than  one,  except  where  it  appears  from  the  last  preceding  general  election 
the  number  of  voters  in  the  township  exceeded  three  hundred,  and  their 
order  creating  an  additional  polling  place  must  designate  the  place  where 
it  is  to  be  held.     Ibid.  628. 

4.  In  this  case  a  petition  was  presented  to  the  county  board,  setting 
forth  that  there  was  but  one  election  precinct  in  a  town,  and  that  a  large 
number  of  the  voters  of  the  town  resided  and  worked  south  and  east  of 
a  certain  river,  who  were  not  able  to  bear  the  expense  of  transportation 
across  the  river  to  the  then  existing  precinct,  and  that  the  public  interest 
required  there  should  be  two  precincts  m  the  town,  and  pmyed  for  a  new 
one  to  be  established  for  all  voters  south  and  east  of  the  river.  This 
petition  was  referred  to  a  committee,  who  reported  recommending  that 
the  prayer  thereof  be  gmnted,  and  the  report,  on  motion,  was  adopted. 
No  place  for  holding  the  polls  was  designated  and  no  further  action  taken, 
and  it  did  not  appear  that  over  three  hundred  votes  had  been  cast  in  the 
town  at  the  i)receding  general  election.  The  town  clerk,  in  giving  notice 
of  the  succeeding  annual  town  election,  named  a  school  house  in  district 
No.  9,  as  the  place  for  holding  the  election  in  the  territory  south  and  east 
of  the  river:  Held,  that  the  school  house  named  was  not  designated  by 
the  county  board  as  a  polling  place,  and  that  votes  cast  at  such  place 
could  not  be  counted,  they  being  oast  at  a  place  unauthorized  by  law. 
Ibid.  628. 

Establishing  a  new  precinct. 

5.  Whether  the  precinct  thereby  becomes  a  town  polling  place.  The 
county  board  has  ample  authority  to  make  additional  precincts  in  a  town, 
for  general  election  purposes,  whenever  it  thinks  the  public  oonvenieno^ 
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so  demands,  withont  regard  to  the  number  of  the  voters  in  the  town. 
Bnt  the  establishment  of  such  new  precinct  will  not  make  it  an  additional 
poll  for  receiving  votes  at  town  meetings  unless  the  county  board  shall 
so  designate  it,  and  fix  the  place  at  which  the  polls  shall  be  held.  Wil- 
liama  el  al  v.  Potter  et  al.  628. 

Ganvassino  votes. 

6.  A8  to  town  elections,  and  elections  under  the  general  Election 
law.  In  the  canvassing  and  returning  of  votes  under  the  general  Elec- 
tion law,  each  precinct  is  wholly  independent  of  the  others,  and  makes 
its  own  returns  directly  to  the  county  clerk,  while,  in  the  case  of  mere 
polling  places  for  town  elections,  after  the  close  of  the  polls,  the  ballot 
boxes  of  the  subordinate  polls  are  taken  to  the  chief  polling  plac^,  where 
the  town  clerk  officiates,  and  they  are  all  then  opened  and  canvassed,  the 
same  as  if  the  ballots  had  all  been  deposited  in  one  box.     Ibid.  628. 

ERROR. 
When  obviated. 

1.  Evidence  rejected  being  afterward  received.  Error  can  not  be 
predicated  on  the  refusal  to  allow  a  question  to  be  answered  by  a  witness 
when  the  witness  afterward  testifies  to  the  same  fact  sought  to  be  estab- 
lished by  the  question.     Gordon  et  al.  v.  Reynolds ,  118. 

2.  By  the  answer  to  the  question  ruled  out.  The  refusal  of  a  proper 
question  can  not  be  assigned  as  error  when  the  witness,  notwithstanding 
the  ruling  of  the  court,  substantially  answers  the  same.  Grain  et  al.  v. 
First  National  Bank  of  Jacksonville,  516. 

ESCROW. 

DeiiIVert  op  deed  to  gbanteb. 

1.  Effect  of  delivery.  There  can  not  be  a  delivery  of  a  deed  to  the 
grantee  in  escrow.  Such  delivery  makes  the  deed  on  absolute  one  to 
the  grantee.     Stevenson  v.  Crapnell  et  al.  19. 

ESTOPPEL. 
By  shiEnce. 

1.  Owner  of  property  failing  to  assert  his  rights.  It  is  a  principle 
of  general  application  that  when  the  owner  of  property,  real  or  personal* 
sees  another  having  no  right,  or  a  limited  right  thereto,  about  to  sell  it 
absolutely  to  an  innocent  purchaser,  he  must  speak  and  assert  his  owner- 
ship, otherwise  he  will  be  estopped  from  setting  up  his  title  against  such 
purchaser,  or  one  claiming  through  him.   Harding  v.  LeMoyne  et  al.  65. 

Highways. 

2.  Appeal  from  commissioners  of  highways— laying  out,  etc.,  road — 
to  three  supervisors— estoppel  to  deny  legal  existence  of  highway — bp 

Joining  in  appeal,  etc.    See  HIGHWAYS,  6. 
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PBIORITY  between  creditors  op  INSOIiVENT. 

3.  Estoppel  of  creditor  to  claim  priority,  inconBtsteni  trith  former 
acta.     See  RECEIVERS.  5. 

Specific  performance. 

4.  When  a  party  ie  estojyped  from  taking  advantage  of  a  want  of 
strict  performance.    See  CHANCERY,  32. 

EVIDENCE. 
Judicial  notice. 

1.  Of  the  charier  of  a  village.  The  courts  will  take  judicial  notice 
of  the  provisions  of  a  special  charter  of  a  village  in  this  State,  when  such 
charter  is  declared  to  be  a  public  act     Qormley  v.  Day,  185. 

Parol  etidenoe. 

2.  To  change  terms  of  vritten  agreement.  The  general  role  that 
parol  evidence  is  not  admissible  to  change  the  terms  of  a  written  con- 
tract, has  its  exceptions,  as,  in  i-espect  to  the  consideration  expressed  in 
notes  and  conveyances.  Such  evidence  is  also  admissible  where  usury 
is  })leaded.  regardless  of  the  form  the  transaction  may  have  in  the  writ- 
ings executed  by  the  parties.     Kidder  v.  Vandersloot,  133. 

3.  To  explain  latent  ambiguities,  and  identify  premises  convey ed» 
There  is  no  doubt  but  that  lat^^nt  ambiguities  in  the  description  of  prem- 
ises in  deeds,  etc.,  may  be  explained  by  parol  evidence,  and  that  9uch 
evidence  may  be  resorted  to  for  the  puri^ose  of  identifying  the  premises 
and  api living  the  calls  of  the  deed,  in  suits  for  the  rectification  and  spe- 
cific perft)nnance,  and  in  other  proceedings  affecting  title.  Lyman  t. 
Qedney,  388. 

4.  To  identify  land  under  a  misdescription  in  a  deed.  A  deed  of  an 
assignee  in  bankruptcy  described  the  property  as  lot  9,  block  28,  Fort 
Dearborn  addition  to  the  city  of  Chicago,  subject  to  all  incumbrances 
thereon,  when  there  was,  in  fact,  no  such  lot  in  existence.  The  descrip- 
tion was  sought  to  be  aided  by  parol  evidence  of  the  knowledge  and 
intention  of  the  assignee  and  the  purchaser,  and  make  the  same  apply  to 
lot  28,  block  9,  etc., — the  proper  description:  Held,  that  there  was  no 
latent  ambiguity,  and  that  parol  evidence  could  not  render  the  deed  op- 
emtive  to  pass  the  bankrupt's  title,  which  still  remained  in  the  assignee. 
Ritchie  et  al.  v.  Pease,  353. 

5.  Where  land  is  described  by  an  impossible  description,  and  also  as 
the  property  of  a  person  named,  in  a  given  locality,  the  first  part  of  the 
description  may  bo  rejected,  and  parol  evidence  received  to  show  what 
property  answers  the  latter  description.     Ibid.  353. 

6.  Where  a  deed  purports  to  convey  all  of  a  person's  right,  title,  in- 
terest or  claim  in  a  piece  of  property,  which,  from  the  terms  used  to 
describe  it,  can  have  no  existence,  it  can  not  be  regarded  as  an  assertion 
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of  ownership  of  any  speoifio  property,  and  can  not  be  aided  by  parol 
evidence.    Ritchie  et  al,  ▼.  Pease,  353. 

7.  Character  and  mifficieyicy  of  evidence  to  show  land  was  bought 
for  another.     See  TKUSTS  AND  TRUSTEES,  1,  2. 

Adhissions. 

8.  Availing  of  atatementa  that  are  favorable^  and  rejecting  such  as 
are  not.  A  party  may  rely  on  admissions  made  by  the  other  party,  in  his 
testimony,  against  his  interest,  without  being  concluded  by  other  state- 
ments made  in  exoneration  of  his  liability,  or  in  his  favor.  The  state- 
ments of  a  party  made  against  his  interest  may  be  accepted  and  acted 
upon  by  the  jury  as  true,  while  others  made  in  his  favor,  though  at  the 
same  time  and  as  part  of  the  same  conversation,'  may  be  rejected. 
Schmidt  v.  Pfau,  494. 

As  TO  PACTS  CONCEDED  OB  NOT  DISPUTED. 

9.  And  as  to  a  fact  already  proven.  There  is  no  en'or  in  refusing  to 
admit  evidence  to  prove  any  fact  which  is  not  disputed,  but  is  conceded 
on  the  trial;  nor  is  there  any  error  in  refusing  to  admit  evidence  which 
does  not  tend  to  prove  the  fact  sought  to  be  established  by  it.  Larminie 
V.  Carley,  196. 

10.  Nor  is  there  error  in  permitting  a  party  to  prove  a  fact  not  disputed, 
or  to  prove  the  same  fact  twice,  where  it  works  the  other  party  no  injury. 
Covenant  Mutual  Benefit  Association  of  Illinois  v.  Spies  et  al.  463. 

11.  So  on  the  trial  of  a  suit  for  divorce,  the  complainant  testified  to  the 
fact  of  a  former  marriage  with  another  man  who  had  not  been  heard  from 
for  six  years  before  her  maiTiage  with  the  defendant,  and  it  was  heldy  no 
error  to  refuse  in  evidence  the  certificate  of  her  former  marriage  to  pro\« 
the  same  fact.    Johnson  v.  Johnson,  611. 

FOBM  OP  QUESTION. 

12.  Whether  assuming  the  existence  of  particular  facts.  On  an 
issue  as  to  the  joint  liability  of  two  defendants  as  partners,  one  of  them 
testified  quite  fully  as  to  their  withdrawal  from  the  firm,  and  to  the  fact 
of  having  given  the  plaintiff  both  general  and  special  noti(*e  of  such 
withdrawal  before  the  credit  was  given  to  the  partners  left  after  such 
withdrawal,  who  continued  the  firm  name,  and  he  was  then  asked  what 
other  steps  he  took  to  notify  the  parties  with  whom  the  old  firm  had  been 
dealing,  of  the  dissolution  of  the  firm:  Held,  that  the  question  was 
objectionable,  as  assuming  that  some  other  steps  than  those  mentioned 
had  been  taken.     Meyer  et  al,  v.  Krohn  et  al.  574. 

AFPIBMATIVE  and  NEGATIVE  TESTIMONY. 

13.  Want  of  recollection  in  one  witness  as  against  the  affirmative 
testimony  of  another.  The  statement  of  a  witness  that  he  does  not  re- 
member having  a  certain  alleged  conversation  with  another,  will  not  be 
regarded  as  a  contradiction  of  the  affirmative  testimony  of  the  latter  that 
such  conversation  was  had.     Vanpelt  v.  Hutchinson  et  al.  435. 
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As  TO  CONVERSATIONS. 

14.  Excluding  part  of  a  conveniaHon.  In  a  suit  against  a  railvBy 
company  to  recover  for  an  injury  by  a  passing  train  at  a  street  crossing, 
the  court  admitted  in  evidence  what  a  witness  at  the  time  said  to  the 
defendant's  flagman  in  giving  him,  an  the  witness  said,  "quite  a  little 
talking  to,"  and  then  exchided  the  flngraan's  reply  that  "the  boy  was 
hitching,**  it  being  contended  that  he  was  injured  in  attempting  unlaw- 
fully to  climb  u|)on  one  of  the  cars  while  in  motion;  HeUI,  that  after 
admitting  what  the  witiiosH  said  to  the  flagman,  it  was  error  (o  exclude  his 
reply.    Chicago,  Rock  Inland  and  Pacific  Ry.  Co.  el  aZ.  v.  Eininger,  79. 

Creditor's  siiiii. 

15.  Aa  to  acta  of  debtor.  On  the  hearing  of  a  bill  to  subject  prop- 
erty conveyed  by  a  judgment  debtor  to  his  son,  to  the  satisfaction  of  the 
judgment,  there  is  no  error  in  refusing  evidence  offered  by  the  son  to 
show  acts  of  the  debtor  done  in  furtherance  of  the  rights  of  the  creditor, 
and  to  aid  him  in  the  suit.     Gordon  et  al.  r.  Reynolda,  118. 

In  chancery. 

16.  Receiving  ex*idencB  aubjeet  to  objectiona.  As  a  general  mle,  the 
better  practice  in  chancery  cases  is  to  receive  evidence  subject  to  snch 
objections  as  may  be  taken  to  it,  to  be  considered  on  the  final  hearing, 
when  the  court  will  disregard  it,  if  incompetent,  or  if  competent,  give 
it  such  weight  as  it  may  be  entitled  to.  In  such  case  it  will  be  presumed 
that  the  court  considered  only  competent  and  relevant  evidence.  Ibid. 
118. 

BeIiEVANCI  and  admissibility— OENERAIiLT. 

17.  Aa  to  communicationa  beitreen  pa  f ties  prior  to  the  tranaaciion 
in  controreray.  In  a  suit  agninnt  a  commission  man,  to  recover  back 
margins  put  up  from  time  to  time  on  a  purchase  for  future  deliveiy,  on 
the  ground  that  the  defendant  closed  out  the  deal  contrary  to  the  con- 
tract, there  being  no  complaint  that  plaintiff  had  failed  to  advance  the 
requisite  margius  prior  to  the  dixy  the  deal  was  closed  out,  it  was  held^ 
that  proof  of  telegrams  from  the  defendant  to  his  agent  prior  to  that 
day,  and  communicated  to  the  {)laintiff,  was  irrelevant,  and  that  there 
was  no  error  in  refusing  to  admit  the  same.    Larminie  v.  Carley,  196. 

18.  Where  a  plaintiff's  ri^ht  of  action  depends  upon  the  fact  whether, 
on  a  particular  day,  he  had  failed  to  make  a  further  advance  to  one  who 
had  made  a  purchase  for  him  on  the  board  of  tmde,  on  notice  on  that 
day,  there  being  no  claim  of  any  default  prior  to  such  time,  evidence 
consisting  of  communications  from  the  defendant  to  his  agent,  by  letters 
and  telegrams,  long  prior  thereto,  is  immaterial,  and  properly  rejected. 
Ibid.  196, 

19.  In  auit  to  recover  for  aervicea  in  the  management  of  a  huaineaa — 
miamanagement  on  the  part  of  the  agent  aa  a  defence.  In  a  suit  to 
recover  compensation  for  services  as  manager  of  a  foundry  and  machine 
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shop,  in  which  the  defence  sought  to  recoup  damages  resulting  from  the 
alleged  neglect  of  duty  and  mismanagement  of  the  business  on  the  part 
of  plaintiff,  producing  a  failure  in  the  business,  the  plaintiff,  in  his  testi- 
mony, incidentally  stated  as  his  opinion  that  the  business  was  terminated 
because  of  his  refusal  to  work  for  $300  a  year.  On  cross-examination 
he  was  asked  if  the  true  reason  of  the  closing  of  the  business  was  not 
because  the  firm  had  lost  money  from  the  beginning  to  the  end,  which 
the  court,  on  objection,  refused  to  allow:  Heldf  no  error  in  refusing  to 
allow  the  question  to  be  answered,  us  the  subject  matter  of  the  inquiry 
€Ould  not  have  had  any  legitimate  bearing  upon  the  real  issue  in  the  case. 
Schmidt  v.  Pfau,  494. 

20.  As  to  the  manner  of  showing  mismanagement  by  the  agent  in 
such  case.  On  an  issue  as  to  the  plaintiff's  right  to  recover  for  services 
as  general  manager  of  defendants'  business  in  the  carrying  on  of  a  foun- 
•dry  and  machine  shop,  in  which  damages  are  sought  to  be  recouped  for 
mismanagement  and  neglect  of  duty  on  the  part  of  the  plaintiff,  the  bur- 
den of  proof  to  establish  the  defence  is  upon  the  defendants,  and  the 
particular  acts  of  misconduct  or  omissions  of  duty  should  be  specifically 
pointed  out,  so  as  to  enable  the  plaintiff  to  meet  the  same  by  direct  proof. 
Evidence  of  the  reputation  of  the  work  done  is  not  admissible  to  estab- 
lish such  defence,  as  it  might  arise  from  other  causes  not  attributable  to 
the  plaintiff.     Ibid.  494. 

21.  Opinions  of  witnesses.  In  such  case,  it  is  not  proper  to  allow 
•one  of  the  defendants,  as  a  witness,  to  give  his  opinion  as  to  the  effects  of 
the  plaintiff's  management  upon  the  profits  and  losses  of  the  firm  during 
the  time  he  controlled  its  affairs.     Ibid.  494. 

22.  Improper  keeping  of  hooks  of  account — how  to  be  shown.  For 
the  purpose  of  showing  that  a  plaintiff  suing  for  wages  had  improperly 
kept  defendants'  books,  they  produced  an  exhibit  made  by  the  plaintiff 
•of  the  partnership  accounts,  and  asked  an  accountant  who  had  examined 
the  books,  this  question :  "Mr.  S.,  I  place  in  your  hands  a  statement, 
and  I  will  ask  you  how  that  statement  con-esponds  with  the  result  of  your 
-examination  of  the  books  as  to  the  indebtedness,  or  the  amount  of  money 
these  partners  of  the  ^tna  Iron  Works  put  in  the  business:"  Held^  that 
the  question  was  improper,  both  in  form  and  substance.  The  proper 
mode  of  proving  an  improper  keeping  of  the  books  of  a  firm  by  its  book- 
keeper, is  to  ask  the  witness  whether,  upon  his  examination  of  the  same, 
he  found  any  errors,  and  if  so,  to  state  what  they  were.     Ibid.  494. 

23.  In  case  of  agreement  for  division  of  property  between  husband 
■and  wife — subsequent  claim  of  alimony  by  the  latter.  Where  persons 
living  together  as  husband  and  wife,  separated,  and  agreed,  in  writing, 
for  the  division  of  their  property,  real  and  personal,  in  which  contract 
the  wife,  upon  receiving  her  portion,  was  to  release  the  husband  from 
All  further  claims  for  dower,  it  was  held^  on  bill  by  the  wife  for  the  spe- 
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cific  performance  of  the  agreement  and  for  partition,  that  proof  offered 
by  the  defendant  to  show  that  the  wife  defended  a  sait  brought  by  him 
for  divorce,  and  claimed  alimony,  was  properly  rejected  as  irrelevant. 
McDowell  V.  McDowell,  255. 

24.  As  between  vendor  and  purchaser^aa  to  the  quality  of  lumber 
delivered.  In  a  suit  upon  a  contnict  for  the  sawing  and  delivery  of  lum- 
ber to  the  defendant  at  his  yard  in  a  city,  containing  a  cLiuse  that  de- 
fendant Rhould  measure  the  same  after  its  delivery,  and  only  such  as  was 
absolutely  clear  and  would  work  into  tobacco  boxes,  there  is  no  error  in 
admitting  the  testimony  of  witnesses  who  saw  the  lumber  aft«r  it  was 
sawed,  in  the  timber,  and  when  it  was  being  shipped,  to  show  its  quality 
when  delivered.  If  injured  while  being  shipped,  such  fact  might  be 
shown.     MulUner  v.  Bronaon^  510. 

Gboss-examination. 

25.  Ah  to  matter  not  germain  to  evidence  in  chief.  In  an  action 
ngiiinst  a  firm  for  services  as  manager  and  book-keeper,  the  plaintiff's 
father,  who  was  a  member  of  the  firm,  in  testifying  on  behalf  of  the 
plaintiff,  stated  th)it  the  latter  spent  most  of  his  time  in  the  employment 
of  thi*  firm.  On  cross- exsmination  the  witness  was  asked  if  he  thought 
during  the  year  1877- his  and  his  s?(m's  jirofits  in  another  business  dis- 
tinct from  that  of  the  defendant  firm,  or  the  witness'  share  of  the  profits 
therein,  amounted  to  $2000,  the  object  being  to  show  that  the  business 
of  the  witness,  in  which  the  plaintiff  had  an  interest,  was  profitable,  while 
that  of  the  defendants  was  not,— leaving  the  jury  to  infer  that  the  plain- 
tiff fostered  the  business  of  himself  and  father  to  the  neglect  of  that  of 
the  defendants:  Held^  that  the  question  was  not  proper  on  cross-exam- 
ination, and  if  allowable  at  all,  was  matter  in  chief.  Schmidt  ▼.  Pfau, 
494. 

Bank  officeks— their  powers. 

26.  A  paper  given  to  a  third  party  containing  the  signatures  of 
those  authorized  to  bind  the  defendant  bank — as  evidence  of  their 
authority.     See  BANKS  AND  BANKING,  7. 

27.  Prior  fraudulent  acts  of  canhier  with  others,  not  admissible ^ 
Same  title,  8. 

Tax  deed. 

28.  Of  what  it  affords  prima  facie  evidence— how  rebutted.  See 
TAXATION  AND  TAX  TITLES,  6,  7. 

Besxtltino  TRX'ST. 

29.  Evidence  to  establish  after  great  lapse  of  time.  See  TBUSTS- 
AND  TKUSTEES,  8. 

BwoRN  answer  in  chancery. 

30.  Hlffect  of  testimony  of  defendant  in  its  support,  as  to  the  weight 
of  evidence  to  overcome  the  answer.     See  CHANCEBY,  13,  14. 
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Befokmino  contract. 

31.  Description  of  land— evidence  for  the  purpose  of  rectifying 
contract  for  mistake.     See  DESCRIPTION— BOUNDARIES,  2. 

Degree  of  proof  required. 

32.  Of  plaintiff  in  Qectment — title  derived  from  common  source. 
See  EJECTMENT,  1  to  4. 

Agency. 

33.  Payment  of  premium  to  insurance  broker — liability  of  insurance 
company  a  question  of  agency— evidence  in  respect  thereto.  See  IN- 
SURANCE, 8,  9. 

Of  custom  or  usage. 

34.  How  far  admissible  to  explain  or  vary  terms  of  contract.  See 
CUSTOM— USAGE,  1  to  4. 

Impeachment  op  witness. 

35.  Proof  of  inconsistent  statements — time  for  offering  impeaching 
evidence— discretion.     See  WITNESSES,  7,  8. 

Burden  of  ?roop. 

36.  XeccHsity  of  having  authority  to  enter  upon  premises  to  open 
highway.     See  HIGHWAYS,  7. 

37.  In  respect  to  the  validity  of  a  marriage.     See  MARRIAGE,  1. 

38.  On  claim  of  negligence  of  master  in  retaining  incompetent 
servant.     See  MASTER  AND  SERVANT,  10. 

EVIDENCE  IN  CRIMINAL  CASES.     See  CRIMINAL  LAW,  8,  9. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Necessity  therefor. 

1.  Requisites  of  the  bill  of  exceptions.  The  rule  in  this  State  is 
inflexible  that  in  order  to  take  advantage  of  any  improper  ruling  of  the 
coui-t,  pending  the  trial  of  a  cause,  which  does  not  relate  to  the  plead- 
ings or  does  not  appear  on  the  face  of  the  judgment  itself,  the  bill  of 
exceptions  must  show  an  exce])tion  was  taken  to  the  same.  It  is  not 
sufficient  that  the  clerk  recites  in  the  record  that  exception  was  taken. 
Joinder  in  error  and  submitting  the  cause  are  not  a  waiver  of  defect  in 
this  respect.     Martin  et  at.  v.  Foulke  et  al.  206. 

2.  Where  a  cause  is  tided  by  the  court  without  a  jury,  and  no  excep- 
tion is  taken  to  the  finding  of  the  court  or  to  the  rendering  of  judgment, 
and  preserved  in  a  bill  of  exceptions,  and  no  motion  is  made  for  a  new 
trial,  the  finding  and  judgment  can  not  be  assigned  for  error.     Ibid.  206. 

3.  In  case  of  remarks  of  the  trial  judge^  claimed  to  have  been  im- 
proper. After  a  cause  had  been  reversed  for  misconstinction  of  a  con- 
tract, and  on  the  second  trial  the  court  remarked,  in  the  hearing  of  the 
jury,  without  anything  to  call  for  the  same,  that  he  had  not  changed 
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Necessity  thbrefob.  Continued. 
his  opinion  as  to  the  proper  oonstmction  of  the  contmet,  bnt  tbMt  the 
Appellate  Court  had  decided  the  question  and  the  coiiit  was  bound  to 
follow  the  decision,  but  no  exception  was  taken  to  such  remark,  it  was 
held,  that  the  defendant,  by  failing  to  except  thereto,  waived  all  objec- 
tion that  might  have  been  made  to  what  was  said  by  the  court.  AfttUtner 
▼.  Branson,  610. 

EXECUTION. 
Pbopertt  in  hands  of  begeiteb. 

Not  subject  to  execution.     See  LIENS,  2. 

FALSE  REPRESENTATIONS.     See  FRAUD,  1. 

FELLOW- SERVANTS.     See  MASTER  AND  SERVANT,  7  to  10. 

FLAGMEN. 
At  street  cbohsino. 

Duty  of  railway  to  keep  a  flagman  at  a  street  crossing— as  to  per^ 
sons  not  crossing,  but  walking  along  the  railroad  track.  See  KEQ-- 
LIGENCE.  1,  2. 

FORFEITURE. 
Agent's  commissions. 

Acts  of  agent  that  triW  effect  forfeiture.     See  AGENCY,  5. 

FORMER  ADJUDICATION. 

DiSMISSATi  OF  BILIj  IN  CHANCEBT. 

1.  For  reitMons  not  (effecting  the  merits— whether  a  bar  to  a  sub- 
sequejit  suit.  The  diHrnissal  of  a  bill  in  chancery  because  of  a  defect 
therein,  Ruoh  as  a  failure  to  allege  n  matter  essential  to  the  jurisdiction 
of  the  court,  is  no  bar  to  a  second  bill  in  which  such  defect  is  cured  or 
ob\'iAted  by  further  and  sufficient  allegiitions.     Gage  v.  Ewing,  15. 

2.  Thus,  where  the  owner  of  land  filed  a  bill  to  set  aside  a  tax  title 
as  a  cloud  on  his  title,  which  failed  to  show  that  the  land  was  in  the 
possession  of  the  cmnplainant,  or  was  unimproved  and  unoccupied,  so 
as  to  give  a  court  of  equity  jurisdiotion,  its  dismissal  by  the  court  is  no 
bar  to  a  second  bill  brought  for  the  same  purpose  by  a  purchaser  of  the 
com])lainant  in  the  former  bill,  purchasing  during  its  pendency,  which 
alleges  that  the  premises  are  yacant  and  unoccupied.    Ibid.  15. 

Special  assessment. 

3.  As  tfi  judgment  of  conftrmation  of  special  assessment.  Where 
a  court  has  jurisdiction  of  the  subject  matter  and  the  persons  whoae 
property  is  assessed,  and  power  to  adjudicate  upon  an  application  to 
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confinn  a  special  assessihent,  its  judgment  of  confirmation  will  be  con- 
clusive upon  all  questions  and  objections  that  might  have  been  inter- 
posed before  judgment,  and  such  questions  can  not  be  raised  by  a  bill 
in  chancery  seeking  to  enjoin  the  collection  of  the  assessment.  Kedzie 
et  al  V.  West  Chicago  Park  Commissionera,  280. 
In  the  Supreme  Court. 

4.  Reviewing  the  same  matters  an  a  second  appeal.  Where  this 
court  passes  upon  the  equities  of  a  case,  reverses  the  decree  therein,  and 
remands  the  cause  with  special  directions,  the  parties  can  not,  by  the 
introduction  of  additional  evidence  or  by  filing  a  cross-bill,  have  this 
court  review  and  reconsider  its  former  judgment.  That  can  be  only  done 
by  petition  for  a  rehearing,  in  the  manner  prescribed  by  the  rules  of 
this  court.    Norton  et  al.  v.  Moshier,  146. 

FORMER  DECISIONS. 
Building  and  loan  association. 

1.  Validity  of  act  of  1872 — 'usury.  The  ruling  in  Holmes  et  al,  r, 
Smythe  et  al.  100  111.  413,  sustaining  the  validity  of  the  act,  and  that 
loans  made  in  accordance  with  its  provisions  were  not  usurious,  adhered 
to.  Freeman  et  al.  v.  Ottawa  Building,  Homestead  and  Savings  Asso- 
ciation, 182.     See  BUILDING  AND  LOAN  ASSOCIATION,  1. 

TBAUD. 

Fraud  and  deceit. 

1.  False  representations  in  respect  to  lands  remote  from  place  of 
making  contract— how  far  a  party  may  rely  upon  them,  "Where  a 
party  efifects  an  exchange  of  real  estate  situate  in  another  State,  with  a 
person  residing  in  this  State,  for  property  here,  by  means  of  false  repre- 
sentations as  to  the  quantity  of  his  land,  the  location  thereof,  and  the 
character  of  the  improvements  thereon,  with  a  knowledge  of  the  falsity 
of  his  representations,  he  will  be  liable  to  the  injured  party  in  an  action 
on  the  case  for  fraud  and  deceit.  Under  circumstances  like  these,  the 
person  with  whom  the  exchange  is  sought  may  rely  upon  the  statements 
as  being  true,  without  being  guilty  of  such  negligence  as  to  preclude  a 
recovery  by  him  for  the  fraud  practiced  on  him.  It  might  be  diiferent 
where  the  property  is  situated  conveniently  near,  so  as  to^  permit  an 
examination  to  be  readily  made.    Ladd  v.  Pigott,  647. 

2.  Instruction  construed — as  limiting  the  proof  required.  See  IN- 
STRUCTIONS, 8. 

Impeaching  decree  for  fraud. 

3.  Notification  of  defendant— diligence  in  ascertaining  his  resi- 
dence.  A  decree  having  been  rendered  upon  merely  constructive  notice 
by  publication,  on  the  claim  the  defendant  was  a  non-resident,  and  his 
place  of  residence  not  known,  it  was  sought  to  impeach  the  decree  for 
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fmud,  on  the  allegntion  that  there  \vnR  not  proper  dilgence  used  to  ascer- 
tain the  pliice  of  residence  of  the  defendant,  and  by  reason  thereof  he 
was  not  notified  by  a  copy  of  the  notice  published  being  sent  to  his  post 
office  address,  as  might  and  ought  to  have  been  done;  but  upon  a  review 
of  the  evidence  it  was  not  deemed  sufficient  to  impeach  the  decree  upon 
that  ground.     Vtmpelt  v.  Hutchinson  et  aL  435. 

FIl.\lTDITLENT  CONVEYAXCES. 

To    HINDER   AND    DELAY    CREDITORS. 

1.  A  person  being  in  debt,  conveyed  his  real  and  personal  property  to 
his  son,  under  an  agreement  made  for  the  purpose,  on  the  part  of  both, 
to  defoat,  hinder  and  delay  a  creditor  in  the  collection  of  his  debt,  no 
considemtiou  being  paid  therefor,  and  with  a  secret  understanding  the 
son  shodld  hold  the  property  for  the  use  and  benefit  of  the  father,  and 
reconvey  it  to  him  when  requested,  and  if  the  father  did  not  require  a 
reconveyance,  the  son  to  take  care  of  him  and  provide  him  with  neces- 
saries during  his  life,  and  have  the  property  at  his  death.  It  was  held, 
the  sale  and  conveyance  were  fraudulent  and  void  as  to  creditors  of  the 
father.     Gordon  et  al.  v.  'Reynoldn,  118. 

2.  Even  where  the  grantee  pays  a  valuable  consideration,  if  a  part  of 
the  consideration  is  an  undertaking  and  promise  by  the  grantee  to  sup- 
port and  take  care  of  the  grantor,  such  an  agreement  renders  the  tiansfer 
▼oid  as  to  then  existing  creditors  of  the  grantor.     Ibid.  118. 

3.  Distinction  as  to  rights  of  prior  and  sul}sequent  creditors.  It 
the  fraudulent  grantor  reserves  no  future  use  or  benefit  in  the  property, 
then  the  transfer  can  be  attacked  only  by  preexisting  creditors;  but 
where  the  conveyance  is  merely  colorable,  and  a  secret  trust  exists  for 
the  benefit  of  the  grantor,  then  the  sale  is  void,  both  as  to  precedent  and 
BubstMjuent  creditors.     Ibid.  118. 

4.  Inadequacy  of  consideration.  The  sale  and  transfer  by  a  fifither 
to  his  son.  of  real  estate  of  the  cash  value  of  $2500,  and  personal  prop- 
erty of  tin*  vulue  of  $250,  for  the  price  of  $500  jiaid,  will  be  frautlulent 
as  to  existing  creditoi-s  of  the  father,  on  account  of  the  gross  inadequacy 
of  considenUion.     Ibid.  118. 

FKEEHOLD. 
W  HETHKR  FREEHOLD  INVOLVED.      See  APPEALS  AND  WRITS  OP 
EKROU,  13,  14. 

GARNISHMENT. 
Equality  and  priority  among  creditors. 

1.  And  in  respect  to  what  fund.  Under  section  37  of  the  Attachment 
act,  property,  real  and  personal,  attached,  and  funds  in  the  hands  of  a 
g(\misheo,  are  placed  on  the  same  footing,  and  are  held,  from  the  time  of 
the  levy  and  service  of  the  writ,  for  the  benefit  of  all  the  creditors  of  the 
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GARNISHMENT. 
EquaijITY  and  pbioritt  among  creditobs.     Continued. 
attnchment  debtor  who  shall  obtain  judgments  against  him  within  the 
time  and  in  the  manner  specified  in  the  statute;  and  such  fund  can  not 
be  appropriated  to  the  payment  of  any  other  creditors  until  those  so  en- 
titled to  share  in  the  same  have  been  ascertained  and  paid.     National 
Bank  of  America  v.  Indiana  Banking  Co.  483. 
Oheckinq  against  deposits. 

2.  Transfer  of  the  fund  by  hank  check  drawn  before  and  after 
service  on  the  bank.  Where  a  depositor  in  a  bank,  before  the  service 
of  process  upon  the  bank  as  garnishee,  at  the  suit  of  a  creditor  of  the 
depositor,  drew  a  check  in  favor  of  another,  which  was  forwarded  to  the 
bank,  and  was  by  it  paid  in  due  course  of  business  after  the  service  of 
the  writ,  and  charged  to  the  account  of  the  depositor,  it  was  held^  that 
the  bank,  as  garnishee,  was  entitled  to  credit  for  the  amount  of  the  check 
60  paid.     Ibid.  483. 

*  3.  But  if  a  bank  pays  checks  drawn  on  it  after  it  is  served  with  gar- 
nishee process,  it  can  not  be  allowed  credit  therefor  as  against  the  rights 
of  creditors  of  the  depositor  entitled  to  share  in  the  funds  garnisheed. 
Ibid.  483. 

4.  Applying  the  fund  to  payment  of  obligation  of  the  depositor 
to  the  bank.  Where  a  depositor  indorsed  a  promissory  note  of  a  third 
person,  made  payable  to  his  order,  and  discounted  the  same  in  a  bank 
where  he  had  funds  to  his  credit,  it  was  held,  that  a  payment  of  the 
amount  due  on  such  note  by  the  indorser,  to  the  bank,  out  of  his  funds 
on  deposit,  after  the  sei-vice  of  gsirnishee  process  upon  the  bank  at  the 
suit  of  a  creditor  of  such  indorser,  could  not  be  allowed  the  bank  as  a 
set-oflf,  the  indorser's  liability  to  the  bank  being  that,  only,  of  a  surety, 
and  contingent.     Ibid.  483. 

FOBII   OP  JX;D0MENT— SURPLUS. 

5.  A  judgment  against  a  garnishee  should  be  rendered  in  favor  of 
the  attachment  or  judgment  debtor,  for  the  benefit  of  the  attachment  or 
judgment  creditor,  who  is  treated  as  the  real  plaintiff,  against  his  own 
debtor.  Such  judgment  must,  in  form  at  least,  be  for  the  whole  amount 
due  from  the  gjirnishee,  and  whatever  surplus  there  may  be  after  paying 
the  creditors  entitled  under  the  statute  to  share  in  the  distribution  to  be 
made,  belongs  to  the  debtor  in  whose  name  the  suit  is  prosecuted.  Ibid. 
483. 

6.  After  the  creditors  entitled  to  share  in  the  distribution  of  the 
property  attached  or  funds  garnisheed,  have  been  paid,  if  equities  exist 
between  the  garnishee  and  the  attachment  debtor  as  to  the  suit^Ius,  the 
court,  no  doubt,  may  adjust  them,  and  thus  avoid  any  hardships  that 
may  arise.     Ibid.  483. 

PUND   IN  HANDS   OP  RECEIYEB. 

7.  Not  reached  by  garnishment.     See  LIENS,  2. 
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GIFT. 
Betocation. 

1.  Oift  revocable  until  executed— and  when  considered  as  executed, 
A  gift  is  always  revocable  nntil  it  is  executed,  and  a  promissory  note» 
intended  purely  as  a  gift,  is  bat  a  promise  to  make  a  gift  in  the  fntare. 
In  snch  case  the  gift  is  not  executed  until  the  note  is  paid.  WiUiama  t. 
Forbes,  Admr.  167. 

Pbomissobt  note. 

2.  Intended  as  a  gift—not  recoverable  at  law.  See  GONSIDEBA- 
TION,  1. 

Paboij  oift  op  land. 

3.  By  a  father  to  his  son— specific  performance  of  agreement  en- 
forced.     See  CHANCERY,  26. 

HIGHWAYS. 
Latino  out  public  boadb. 

1.  Appeal  from  commissioners  of  highways  to  three  supervisors — 
grouniis  of  appeal— powers  of  the  commissioners  pending  the  appeoL 
An  appeal  from  the  decision  of  commissioners  of  highways  in  respect  to 
laying  out,  etc.,  of  roads,  may  be  taken  on  grounds  affecting  the  juris- 
diction of  the  commissioners  and  going  to  the  validity  of  the  entire  pro- 
ceedings, or  it  may  be  taken  on  grounds  affecting  the  appellant,  only. 
In  the  latter  case  the  appeal  will  suspend  only  so  much  of  thie  order  of  the 
commissioners  as  affects  the  party  appealing.    Pool  et  al.  v.  Breese^  594. 

2.  Even  the  power  to  vacate  proceedings  to  lay  out  a  highway,  con- 
ferred on  the  commissioners  of  highways  by  section  87  of  the  Road  law, 
has  been  held  to  be  suspended  until  the  expiration  6f  one  year  from  the 
decision  of  the  supervisors,  on  appeal, — that  is,  until  the  expiration  of  the 
time  during  which,  by  section  100,  their  decision  in  regard  to  laying  out, 
altering,  widening  or  vacating  the  road,  or  in  refusing  to  do  the  same,  is 
made  final.     Ibid.  594. 

3.  Where  the  grounds  of  appeal  from  on  order  laying  out  a  highway 
go  to  the  jurisdiction  of  the  commissioners  of  highways,  to  the  legality 
of  their  proceedings,  and  their  fiiilure  to  attempt  to  agree  with  the  land 
owners  in  respect  to  damages,  and  to  give  notice  of  their  application  to 
have  the  damages  assessed,  and  is  also  tlmt  the  assessment  of  damagea 
to  the  laud  ownei*s  is  unjust,  unfair  and  unlawful,  its  effect,  though  taken 
by  only  two  land  owners,  is  to  vacate  and  set  aside  the  entire  order  and 
decision  of  the  commissioners  as  an  entirety,  and  until  the  appeal  is 
decided  the  commissioners  have  no  authority  of  law  to  do  any  act  to  lay 
out  or  open  any  part  of  the  road  under  their  order.     Ibid.  694. 

4.  During  the  pendency  of  an  appeal  from  a  decision  of  commission- 
ers of  highways  laying  out  a  road,  to  three  supervisors,  upon  grounds 
affecting  the  validity  of  the  order  to  lay  out  and  open  the  road  as  an 
entirety,  and  until  a  final  order  is  made  and  filed  by  the  BUperrisors  as- 
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required  by  the  statute,  neither  the  commissioners  of  highways  nor  those 
acting  under  them  can  lawfully  do  any  act  to  open  any  part  of  the  rond, 
even  over  the  lands  of  land  owners  who  did  not  join  in  the  appeal, 
although  the  appellants  may  be  estopped  by  their  acts  from  afterward 
questioning  the  existence  of  the  road  as  a  legally  laid  out  highway. 
Pool  et  al.  V.  Breese,  594. 

5.  Action  of  the  auperviaors  on  an  appeal— of  the  proper  filing  of 
the  order  to  establish  a  road.  The  making  of  an  order  for  the  laying 
out  and  opening  of  a  public  road  by  the  supervisors,  on  appeal,  and  filing 
the  same  with  a  justice  of  the  peace  of  the  town,  is  not  a  compliance  with 
the  statute  requiring  the  8uper>'isors  to  file  their  order  in  the  office  of  the 
town  clerk,  and  the  filing  of  a  copy  of  such  order  by  the  justice  of  the 
peace  with  the  town  clerk  will  not  cure  the  omission.  Such  order  affords 
no  justification  for  an  entry  upon  the  lands  of  a  party  and  opening  the 
proposed  road.  Compliance  with  the  statute  in  proceedings  to  lay  out 
roads,  and  in  respect  to  the  making  and  filing  of  the  order  authorizing 
the  laying  out  and  opening  of  the  same,  is  mandatory.    Ibid.  594. 

6.  Estoppel  to  deny  the  legal  existence  of  highway — by  joining  in 
appeal^  etc.  Where  a  party,  after  appealing  from  an  order  of  the  com- 
missioners of  highways  for  the  laying  out  of  a  x^ublic  road  upon  groundn 
going  to  the  validity  of  the  entire  proceeding,  and  before  the  appeal  was 
decided,  agreed  with  the  commissioners  as  to  his  damages  for  the  right 
of  way  over  his  premises,  and  accepted  the  same,  it  was  held^  that  this 
estopped  him  from  denying  the  existence  of  the  highway,  no  matter 
whether  it  was  a  lawful  existence  or  not,  but. could  not  have  that  effect 
upon  other  persons  over  whose  land  the  alleged  road  ran,  and  who  did 
not  join  in  the  appeal.     Ibid.  594. 

7.  Necessity  of  having  authority  to  enter  upon  premises  to  open  a 
highway — burden  of  proof.  Neither  the  commissioners  of  highways, 
nor  others  representing  the  public,  have  the  right  to  enter  the  premises 
of  another  to  lay  out  and  open  a  highway,  unless  they  can  show  a  valid 
order  of  the  commissioners  conferring  that  authority,  or  a  like  order  of 
the  supervisors  in  case  of  an  appeal  to  them.  The  burden  is  upon  them 
to  show,  affirmatively,  the  existence  of  such  order.  Without  it  their  actn 
are  a  nullity,  and  they  become  trespassers  as  to  all  persons  not  estopped 
by  some  act  from  denying  the  legiil  existence  of  such  highway.     Ibid.  594. 

POWEBS  OF  HIGHWAY   COMMISSIOKEBS. 

8.  To  contract  indebtedness.  The  commissioners  of  highways  have 
no  authority  of  law  to  contract  an  indebtedness  in  respect  to  roads  and 
bridges,  when  the  money  to  pay  the  same  is  not  in  their  treasury  to  be 
expended,  or  has  not  already  been  actually  levied.  Sullivan  v.  Com- 
missioners of  Highways,  262. 

9.  But  where  a  tax  has  been  levied  by  them,  though  the  proceeds  of 
Buch  levy  may  have  been  intended  by  the  oommissioners  to  be  applied 
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HIGHWAYS.  Powers  of  highway  commissionebs.  Continued, 
in  a  waj  distinct  from  the  making  of  a  calvert,  a  party  who  builds  a  cal- 
Tert  for  them  nnder  a  contract,  who  has  no  notice  that  the  levy  was  not 
made  to  pay  for  the  same,  and  where  there  is  nothing  to  afford  notice  of 
the  purpose  of  the  levy,  may  recover  of  the  contract  price  a  sum  equal 
to  such  levy,  and  no  more;  and  the  fact  that  he  wafi  compelled  to  accept 
an  order  for  the  sum  due,  if  such  was  not  the  agreement  before  the  work 
was  done,  will  not  prevent  a  recovery  upon  an  onler  not  exceeding  the 
tax  levied  for  that  year.    Sullivan  y.  Commissioners  of  Highttays,  262. 

10.  Contracting  to  pay  interest.  Where  commissioners  of  highways 
contmct  for  services  and  work  in  anticipalion  of  taxes  already  levied,  and 
give  nn  order  for  payment,  upon  their  treasurer,  payable  at  a  future  day, 
they  will  have  no  power  to  agree  to  pay  interest  on  the  same;  and  if  such 
order  provides  for  interest,  that  part  thereof  may  be  treated  as  void,  and 
only  the  principal  can  be  recovered  on  such  order.     Ibid.  262. 

Streets  and  sidewalks. 

11.  Corporate  duty  and  liability  in  respect  thereto — injury  from 
defective  street  and  sidetrnlk — as  to  charticter  of  the  use  alloitable. 
Bee  MUNICIPAL  COllPORATIONS,  9,  10,  11. 

12.  Liability  of  city  for  injury  to  child  rolling  hoop  on  defective 
sideiralk- imputing  negligence  to  child  of  ten  years.  See  NEGLI- 
GENCE. 7    8. 

HOMESTEAD. 
In  case  of  divorce. 

1.  KlTfct  of  a  divorce  at  the  suit  of  the  wife,  as  to  her  homestead 
right.  Whore  a  wife  procures  a  divorce  from  her  husband,  the  court  is 
authorized  to  make  dis}>ositiou  as  to  the  homestead;  but  if  the  court  fails 
to  do  this,  thi»  relation  of  husband  and  wife  being  severed  by  the  decree 
of  divorce,  the  latu>r  loses  all  claim  to  a  homestead,  so  that  the  husband 
may  sell  the  premises  without  her  release  of  homestead  right.  It  ia 
different  in  respect  to  the  wife's  dower,  which  is  not  lost  by  a  divorce 
for  the  husband's  fault.     St  a  hi  v.  St  a  hi  et  al.  375. 

2.  The  surviving  wife  of  a  deceased  householder,  who  is  made  to  suc- 
ceed to  liis  estate  of  homestead,  is  the  one  who  is  his  wife  at  the  time  of 
his  death.  A  divorced  wife  will  take  no  rights  in  the  homestead.  Ibid. 
375. 

HUSBAND  AND  WIFE. 

LEOAIilTY   OF  MAHRIAGB. 

1.  Prenumptions  in  respect  thereto— long  continued  absence  of  far^ 
mer  husband  or  trt/e.     See  MARRIAGE,  1  to  4. 

Witnesses. 

2.  Competency  of  wife  aa  witness  for  her  husband.  See  WIT- 
NESSES, 3,  4. 


INDEX.  721 


IMPEACHMENT  OF  WITNESS.    See  WITNESSES,  7,  8. 

INFANTS. 
Negligence. 

Whether  negligence  can  be  imputed.     See  NEGLIGENCE,  8. 

INSOLVENT  DEBTORS. 
Assignment  fob  the  benefit  of  obeditobs. 

1.  Place  where  deed  may  he  acknowledged — the  statute  construed, 
A  deed  of  aBsignment  by  a  failing  debtor  to  assignees,  for  the  benefit  of 
creditors,  is  not  required  by  the  statute  to  be  acknowledged  in  the  county 
where  the  grantor  resides,  but  must  be  there  recorded.  The  words  in 
the  first  section  of  the  act  of  1877,  that  "evei^  assignment  shall  be  duly 
acknowledged  and  recorded  in  the  county  where  the  person  or  persons 
making  the  same  reside,**  do  not  require  the  deed  to  be  acknowledged 
at  the  county  of  the  grantor's  residence.  There  should  be  a  comma 
after  the  word  "acknowledged."    Zimmerman  y.  Willard  et  al.  364. 

2.  Sv^ciency  of  certificate  of  cuiknowledgment,  A  certificate  of  the 
acknowledgment  of  a  deed  by  a  debtor,  of  his  lands,  etc.,  for  the  benefit 

'  of  creditors,  which  stated  that  the  grantor  was  personally  known  to  the 
officer,  and  that  he  appeared  before  such  officer  and  made  the  acknowl- 
edgment of  the  deed,  is  substantially  good,  as  sufficiently  showing  that 
the  grantor  did  appear  in  person  before  the  officer,  at  least  under  the  act 
relating  to  voluntary  assignments.     Ibid.  364. 

3.  If  in  fraud  of  creditors — of  right  to  attack  the  assignment  after 
county  court  has  assumed  jurisdiction.  If  the  assignment  by  a  debtor 
for  the  benefit  of  certain  of  his  creditors  is  made  for  the  purpose  of  de- 
frauding certain  other  of  his  creditors,  it  will  be  Toid  as  to  the  latter; 
and  the  fact  that  the  county  court  has  assumed  jurisdiction  of  the  sub- 
ject matter  of  the  assignment,  and  appointed  new  assignees,  will  not 
prevent  oreditors  so  attempted  to  be  defmnded  from  attacking  the  deed 
for  fraud,  in  a  collateral  proceeding,  when  it  is  sought  by  it  to  withdraw 
property  attached  by  them,  and  place  the  same  in  the  hands  of  the 
assignees  appointed  by  the  court.     Ibid.  364. 

Plbadino. 

4.  Alleging  fraud  in  deed  of  assignment.     See  PLEADING,  3. 
Witnesses. 

5.  Competency  of  grantor  in  deed  of  assignment.  See  WIT- 
NESSES, 5. 

INSTRUCTIONS. 

Of  THEIB  QUAIilTIBS. 

1.    Of  the  degree  of  accuracy  required.    The  correctness  of  instruc- 
tione  is  to  be  tested  by  the  evidence  and  facts  in  each  particular  case. 
They  will  be  sufficient  if  they  state  the  law  with  reasonable  accuracy,  in 
46—114  III. 
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INSTBUCTIONS.    Op  thetr  quamtim.    Caniinued. 

Tiew  of  the  evidence  in  the  case.  To  require  absolute  technicnl  accn- 
xncy  in  all  cases,  would  be,  under  the  adminiBtnition  of  the  criminal 
law,  so  difficult,  as  to  make  it  almost  impracticable  to  secure  a  conriction. 
Davis  T.  The  People,  86. 

2.  Aasuming  a  fact  not  disputed.  Even  if  an  instruction  given  on 
the  trial  of  one  for  murder  should  assume  the  fact  that  the  killing  was 
shown  by  the  evidence,  where  the  fact  of  the  killing  is  not  a  disputed 
fact,  but  is  conceded,  that  would  afford  no  ground  of  error.    Ibid.  86. 

8.  Whether  assuming  facts.  Where  the  propositions  in  an  instruc- 
tion are  all  made  to  rest  upon  what  the  jury  shall  believe  from  the  evi- 
dence, or  when  it  states  a  hypothetical  case,  which,  if  the  jury  believe, 
from  the  evidence,  existed,  they  may  consider,  it  will  not  be  liable  to 
the  objection  it  assumes  there  is  evidence  of  the  fact,  or  indulges  in 
presumptions  that  there  is  evidence  to  prove  such  propositions.  Ladd 
T.  Pigott,  647. 

4.  Singling  out  a  particular  fact.  In  a  suit  upon  a  note  given  by  an 
agent,  the  court  was  asked  to  instruct  the  jury  that  the  fact  that  defend- 
ants authorized  the  agent  to  sign  their  firm  name  to  notes,  to  a  certain 
firm  named,  or  to  others,  did  not  of  itself  authorize  him  to  sign  their 
name  to  the  note  sued  on,^which  was  refused:  Held,  that  the  inetmc- 
tion  was  bad  in  singling  out  a  particular  fact,  and  telling  the  jury  that 
such,  alone,  would  not  warrant  a  recovery.  Crain  et  aL  v.  First  Na- 
tional  Bank  of  Jacksonville,  516. 

5.  Not  applicable  to  any  issue.  On  bill  by  a  wife  for  divorce,  where 
the  only  issue  by  the  pleadings  was,  whether  the  husband  had  deserted 
her  for  two  years  prior  to  the  filing  of  the  bill,  the  defendant  asked  the 

^  court  to  instruct  the  jury,  that  if  they  believed,  from  the  evidence,  that 
the  complainant  had  a  husband  living  at  the  time  of  her  marriage  with 
defendant,  they  should  find  for  him,  which  the  court  refused:  Held^ 
properly  refused,  for  the  reason  there  was  no  such  issue.  Johnson  r. 
Johnson,  611. 

6.  Proper  reference  to  the  evidence.  An  instruction  based  upon 
admitted  facts  or  facts  not  disputed,  is  not  erroneous  merely  from  the 
fact  it  fiiils  to  contain  the  words,  "if  you  believe,  from  the  evidence," 
such  facts.  Such  reference  to  the  evidence  is  necessaiy  only  when  the 
facts  hypothetically  stated  are  controverted.     Schmidt  v.  P/au,  494. 

INSTBUCTIONS  CONSTRUED. 

7.  Whether  leaving  construction  of  verbal  contract  to  thejmrjf.  An 
instruction  in  a  suit  to  recover  for  lumber  sawed  and  delivered,  paitiy 
under  a  written  contract,  as  alleged,  and  partly  under  a  verbal  one,  direct- 
ing the  jury  that  if  they  found,  from  the  evidence,  that  a  part  of  the 
lumber  was  furnished  on  a  verbal  contract  made  subsequent  to  the  one 
in  writing,  then  they  should  find,  from  the  evidence,  what  the  terms 
of  such  contract  were,  and  be  governed  by  them,  is  not  obnoxious  to 
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the  objection  that  it  submits  to  the  jury  the  constmction  of  snoh  verbal 
contract,  and  is  not  improper.    MuUiner  v.  Bronaon,  610. 

8.  Whether  to  be  construed  cw  limiting  the  proof  required.  In  an 
action  on  the  case  for  fmad  and  deceit  in  the  exchange  of  property,  the 
defendant  asked  the  court  to  instruct  the  jury  that  the  plaintiif  was  not 
entitled  to  recover  unless  they  should  find,  from  the  eyidence,  that  the 
defendant  made  the  represeniations  alleged  in  the  declaration.  The 
court  gave  the  instruction,  but  added  thereto,  "or  some  material  part 
thereof:**  Held,  that  as  modified  it  did  not  mean  that  the  plaintiff  might 
recover  if  he  proved  sqme  of  the  material  representations  alleged,  but 
that  he  must  prove  all  that  were  material  of  such  representations,  which, 
strictly  speaking,  is  the  law.     Ladd  v.  Pigott,  647. 

AUEKDMEN'T  BT  EBASURE. 

9.  Leaving  words  still  legible.  It  was  objected  that  in  erasing  a 
sentence  from  an  instruction,  the  words  were  still  legible.  The  matter 
intended  to  be  stricken  out  was  of  no  importance  whatever,  and  it  mat> 
tered  little  whether  the  jury  could  still  read  it  or  not.  The  words  so 
crossed  out  were  still  legible,  but  not  plainly  so,  and  it  was  not  likely 
any  jury  would  consider  them  after  they  had  been  erased  in  that  manner. 
There  was  nothing  in  the  objection.  Union  Railway  and  Transit  Co, 
V.  Kallaher,  Jr.,  Admr.  325. 

Op  the  court's  own  motion. 

10.  Whether  imperative— party  failing  to  ask  for  particular  in- 
struction. While  a  court  may  very  properly  give  an  instruction  on  its 
own  motion,  in  a  case,  yet  its  failure  to  do  so  can  not  be  urged  as  error. 
By  failing  to  ask  for  a  particular  instruction,  or  one  on  a  particular 
branch  of  the  case,  the  party  complaining  must  be  regarded  as  waiving 
any  right  to  the  same.     City  of  Chicago  v.  Keefe,  Admr,  222. 

INSURANCE. 

Life  inbttbance. 

1.  Mutual  bent^t  association — tender  of  annual  and  special  assess- 
ments—notice. The  certificate  of  membei-ship  in  a  mutual  benefit  asso- 
ciation required  the  holder  to  pay  an  annual  assessment  of  three  dollars 
on  or  before  a  certain  day  in  each  year,  and  in  and  by  which  the  member 
agreed  to  pay,  on  the  death  of  every  member,  an  assessment,  never  to 
exceed  one  dollar  and  twenty  cents,  and  provided  further,  that  if  the 
said  annual  and  specLil  assessments,  etc.,  should  not  be  received  by  the 
association  within  thirty  days  from  date  of  the  notice,  the  certificate 
should  be  null  and  void:  Heldy  in  the  absence  of  a  notice,  no  tender  of 
the  amount  of  such  assessments  was  necessary  in  order  to  prevent  a  for- 
feiture of  membership.  Under  such  certificate,  the  holder  of  the  certifi- 
cate would  be  entitled  to  notice  of  the  annual  assessment  before  he  could 
be  in  default  for  its  non-payment.  Covenant  Mutual  Benefit  Associa- 
tion of  Illinois  V.  Spies  et  al,  463. 
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2.  Proof  of  death  before  9uU  brought— traiver  in  respect  thereto. 
In  a  suit  tipon  a  certificate  of  membership  providing  for  the  payment  of 
a  given  sum  to  the  widow  and  heirs  of  the  member  upon  his  death,  the 
association  issuing  the  same  may  waive  proof  of  the  death  before  salt 
brought.  Covenant  Mutual  Ben^t  Association  of  Illinois  t.  Spies 
el  al.  463. 

3.  So  where  a  by-law  of  a  mutual  benefit  association  provided  that 
upon  receipt  of  notice  of  the  death  of  a  member  the  secretary  should 
immediately  forward  to  the  representatives  of  the  deceased  the  proper 
blanks,  and  full  instructions  how  to  make  proofs  of  death,  and  the  asso- 
ciation, upon  notice  of  the  death  of  a  member,  with  a  request  to  send 
the  blanks  and  instructions  as  to  the  required  proof,  failed  to  send  the 
same,  on  the  claim  that  the  deceased  had  forfeited  his  rights  and  his 
certificate  had  been  cancelled,  and  refused  payment  of  the  sum  named 
therein  on  that  ground  alone,  it  was  held,  that  this  iK*as  a  waiver  of  the 
preliminary  proof  of  death.     Ibid.  463. 

4.  By-laws  of  the  association,  as  entering  into  the  contract  of  in- 
surance. The  by-laws  of  an  association  for  mutual  benefit,  in  the  nature 
of  life  insurance,  are  binding  upon  it  and  all  its  members,  and  its  con- 
tract for  the  payment  of  money  to  the  widow  and  heii-s  of  a  deceased 
member  is  to  be  considered  and  construed  with  reference  to  its  powers 
and  duties  as  fixed  by  its  charter,  and  by-laws  pursuant  thereto;  and 
such  widow  and  heirs  have  the  right  to  rely  on  the  performance  of  such 
by-laws.     Ibid.  463. 

5.  Contract  construed  as  to  payee  or  beneficiary.  A  mutual  benefit 
association,  the  charter  and  by-laws  of  which  decbired  its  object  and 
business  should  be  to  afford  financial  aid  and  assistance  to  the  widow, 
oq)han6,  heirs,  or  devisees  of  deceased  members,  issued  a  certificate  of 
membership  to  a  member,  which  provided  that  upon  proof  of  bis  death, 
he  having  complied  with  its  conditions,  an  assessment  should  be  levied 
upon  the  surviving  members  to  the  amount  of  the  certificate,  ($5000,) 
which  "sum  so  collected  on  such  assessments  (less  expenses  and  collec- 
tion costs)  the  association  hereby  agrees  well  and  truly  to  pay,  or  cause 
to  be  paid,  as  a  benefit  to  his  devisees,  as  provided  in  last  will  and  t^- 
tament,  or  in  the  event  of  their  prior  death,  to  the  legal  heir  or  devisees 
of  the  certificate-holder:**  Held,  that  the  promise  was,  in  substance,  to 
pay  to  his  devisees  if  there  should  be  devisees  to  take,  and  if  not,  then 
to  pay  to  his  hoirs,  and  that  they  might  recover  on  the  same.  Covenant 
Mutual  Benefit  Associalion  of  Illinois  v.  Sears  et  al.  108. 

6.  yVhen  in  the  nature  of  a  wager.  It  would  seem  that  a  policy  or 
certificate  for  the  payment  of  a  premium  to  one  who  may  hold  a  number 
next  to  that  held  by  the  one  who  dies,  and  solely  because  he  does  die, 
makes  the  transaction  in  the  nature  of  a  wager  upon  the  life  of  one  in 
whom  the  party  thus  benefited  has  no  interest,  and  is  therefore  illegal. 
People  ex  rel.  Sicigerl  v.  Golden  Rule  et  al.  34. 
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AOOIDENT  INSURANCE. 

7.  Death  from  accident  while  engaged  in  the  di^harge  of  duty — 
voluntary  exposure.  Where  a  party  insnred  against  injuries  effected 
through  external,  violent  and  accidental  means,  receives  an  injury  while 
in  the  disch.irge  of  his  regular  duties  as  yard- switchman  or  bmkeman  of 
a  railway  company,  from  which  he  dies,  a  recovery  can  not  be  defeated 
on  the  ground  of  voluntary  exposure  to  danger,  when  the  accident  is  one 
contemplated  by  the  parties  to  the  insurance.  National  Ben^t  Asso- 
ciation V.  Jacksonj  533. 

Premium— PAYMENT  to  insurance  broker. 

8.  The  question  one  of  agency,  and  of  evidence  in  respect  thereto. 
A  party  desiring  to  insure  certain  property,  applied  to  an  insurauoe  agent 
of  his  place  to  procure  the  insurance,  leaving  him  to  select  the  company. 
He  forwarded  the  application  to  certain  insurance  brokers  in  Chicago, 
who  procured  the  policy  in  a  company  with  which  they  had  considerable 
dealing,  aud  sent  the  same  to  the  assured  through  the  first  named  agents, 
and  he  sent  the  premium  to  the  agents  in  Chicago,  who  never  forwarded 
the  same  to  the  insurance  company.  The  policy  contained  the  usual 
clause  that  it  should  Etot  be  binding  until  the  actual  payment  of  the 
premium.  A  loss  occurred,  and  payment  was  refused,  when  suit  was 
brought  on  the  policy,  and  a  recovery  had:  Heldj  that  the  liability  of 
the  insurance  company  depended  upon  the  fact  whether  the  Chicago 
agents  were  its  agents,  or  were  authorized  to  receive  payment  in  its 
behalf.     Sun  Mutual  Ins.  Co,  v.  Saginaw  Barrel  Co.  99. 

9.  Where  insurance  brokers  procuring  a  policy  of  insurance  received 
payment  of  the  required  premium,  and  failed  to  return  the  same  to  the 
insurance  company,  it  was  held,  that  the  correspondence  between  the 
brokers  and  the  company  was  proper  evidence  for  the  purpose  of  show- 
ing their  previous  relations  and  methods  of  business  in  respect  to  insur- 
ance effected  through  them,  and  as  tending  to  show  they  were,  in  fact, 
agents  of  the  company,  and  as  such  authorized  to  receive  payment  of  the 
premium.     Ibid.  99. 

Payment  op  premium. 

10.  Waiver  of  cash  payment  of  premium  and  dues  by  taking  an 
order — notice.  An  insurance  company  has  the  right  to  waive  a  cash 
payment  of  the  premium  and  dues  required  in  the  policy,  and  accept  in 
lieu  thereof  an  order  for  the  same,  given  by  the  assured  on  a  third  person; 
and  when  it  does  so,  and  gives  a  receipt  for  the  amount,  it  can  not  defeat 
a  recoveiy  upon  the  policy,  and  insist  upon  a  forfeiture  as  for  non-pay> 
ment  of  the  premium  and  dues,  without  having  given  the  assured  notice 
of  the  non-payment  of  the  order.  Such  a  case  differs  from  one  where 
the  assured  gives  his  promissory  note  for  the  premium,  which  he  fails 
to  pay  when  due,  and  in  which  the  policy  provides  for  a  forfeiture  for 
non-payment  of  the  note.  National  Benefit  Association  y.  Jackson, 
533. 
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Tbansfeb  of  iksubangb  policies. 

11.  Of  ability  to  asHgn  inayrance  policies.  On  bill  for  the  specific 
peif ormance  of  a  contnct  for  the  sale  and  exchange  of  city  property, 
where  the  complainant  was  to  have  certain  policies  of  insniance  on  the 

.  buildings  held  by  him  assigned  to  the  defendant,  who  repudiated  the 
contract,  the  eyidence  showed  that  the  insurance  agent  consented  to 
the  transfers:  Held^  that  in  the  abeen6e  of  proof  to  the  oontzaiy,  it 
would  be  presumed  the  agent  was  willing  to  malce  the  necessary  indorse- 
ments of  consent  to  the^r  transfer.    Lyman  t.  Oedney^  388. 

Insurance  companies. 

12.  Aaeuming  to  transact  insurance  business  irithout  sufficient  legal 
'     autkority^-proseeutions  by  quo  varranto  on  relation  of  the  Auditor, 

See  QUO  WABBANTO,  1. 

FOBEION  INSURANCE  COMPANIES. 

13.  Tax  or  license  by  cities  and  viUages-'Under  acts  of  187$  and 
1879.  Section  110  of  the  act  of  1872,  in  relation  to  cities  and  villages, 
requiring  foreign  insurance  companies  to  pay  to  the  treasurer  of  the  city 
or  Tillage  two  dollars  on  the  $100  of  the  net  receipts  of  their  agency  in 
such  city  or  Tillage,  is  repealed  by  section  30  of  chapter  73.  passed  in 
1879,  and  no  action  lies  against  such  companies  or  their  agent  und«r  the 
act  of  1872.     City  of  Chicago  t.  JameSf  479. 

14.  The  tax  or  license  mentioned  in  the  proriso  to  section  30  of  chap- 
ter 73,  passed  in  1879,  requires  afflrmatiTe  action  by  the  city  or  Tillage 
that  may  be  entitled  to  it,  in  fixing  the  rate,  which  must  not  exceed  two 
per  cent  of  the  gross  instead  of  the  net  receipts  of  the  agency.    Ibid.  479. 

INTEREST. 

COMMISSIONERS  OF  HIOHWATS. 

Of  their  power  to  contract  indebUdness  and  to  pay  interesL  See 
HIGHWAYS.  10. 

JUDGMENTS. 
Form  of  judgment. 

1.  In  proceedings  by  garnishment    See  GAnNISHMENT,  5. 

Judgment  for  taxes. 

2.  How  far  conclusive  as  to  legality  of  taxes.  A  judgment  of  the 
county  court  against  Liuds  for  taxes,  where  there  is  no  personal  appear- 
ance of  the  owner,  is  not  concIusiTe  as  to  the  legality  of  all  the  taxes 
included  in  it,  but  is  open  to  attack  collaterally.  Qage  v.  Busse  et  aL 
589. 

Satisfaction  of  judgment. 

3.  By  attorney  of  record.  A  ftither  conveyed  land  to  his  daughter  on 
March  29,  1878,  and  on  June  6,  1878,  a  judgment  was  recovered  agamst 
him  and  another,  upon  which  an  execution  was  issued,  and  returned 
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"no  property  found."  On  June  ^,  1879,  the  fiither  oompromised  with 
the  plaintiff  in  the  judgment,  nnd  on  that  day  the  attorney  of  record  for 
the  plaintiff  gave  a  receipt  in  f  ulU  and  entered  satiefactton  upon  the  mar- 
gin of  the  reoord.  On  June  29,  1879,  the  daughter  reconveyed  to  her 
father,  and  the  title  passed  from  him  to  one  who  sold  the  land,  and  his 
title  was  objected  to  as  being  subject  to  the  lien  of  the  judgment:  Held, 
that  the  purchaser  could  not  refuse  to  complete  the  purchase  on  this 
ground,  and  that  the  judgment  never  was  a  lien  on  the  land.  Lyman  v. 
Qedney,  388. 

Yacatino  judoxbnt. 

4.  Trial  de  novo — on  appeal — ^ect  cut  vacating  judgment  appealed 
from.    See  APPEALS  AND  WBITS  OF  EBBOB,  16. 

5.  In  Supreme  Court— when  entered  under  misappreheneion  of  fact. 
See  PBACTICE  IN  THE  SUPBEME  COUBT,  11. 

JUDGMENT  LIENS.     See  LIENS,  2. 

JUDICIAL  NOTICE.    See  EVIDENCE,  1. 

JUDICIAL  POWEB. 

POWEBS  OF  JUDGE. 

1.  In  vacation.  A  judge  of  a  circuit  court  in  vacation  can  make 
orders  only  to  the  extent  the  statute  authorizes  him  to  do.  The  statute 
is  the  measure  of  his  authority  in  vacation.  He  can  enter  no  general 
orders,  and  can  render  no  judgment  in  vacation,  merely  by  virtue  of  his 
general  powers  as  judge.  People  ex  rel.  Swigerl  v.  Oolden  Rule  el  al.  34. 

JUBISDICTION. 

COMFUGT  OF  JTRISDICTION. 

1.  Power  of  State  courts  to  correct  mistakes  in  decrees  of  Federal 
court.  A  State  court  is  not  empowered  to  review  the  judgments,  de- 
crees and  orders  of  a  United  States  District  Court,  and  rectify  the  errors 
therein.    Ritchie  et  aL  v.  Pease,  353. 

In  chakcebt. 

2.  To  enforce  legal  rights,  4ts  disHnguished  from  those  which  are 
merely  equitable.    See  CHANCEBY,  3. 

3.  To  try  legal  titles— court  of  law  the  proper  forum.  Same  title,  1, 2. 

4.  Setting  off  unliquidated  damages  against  jiMlgment  at  law — wtien 
denied.    Same  title,  4. 

LACHES.    See  LIMITATIONS,  6  to  9. 
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LANDLORD  AND  TENANT. 
Whether  the  rbiiAtion  exists. 

1.  As  hettreen  vendor  and  purchaser.  The  parchnser  entered  into 
poBRession  under  an  agreement  that  the  purchase  money  was  not  to  he 
paid  unless  the  vendor  should,  within  three  years,  make  him  a  wananty 
deed  conveying  a  perfect  title,  and  in  case  of  failure  to  make  him  such 
conveyance  the  purchaser  was  to  remain  in  possession  of  the  premises 
for  the  period  of  three  years,  and  pay  a  reasonable  rent  for  the  time  he 
could  hold  peaceable  possession,  and  before  the  expiration  of  the  three 
years  he  acquired  the  title  from  other  parties.  In  such  case  the  relation 
of  landlord  and  tenant  did  not  exist  between  the  parties  after  the  expira- 
tion of  the  three  years.  The  purchaser  was  not  bound  to  pay  rent  after 
that  time,  he  having  in  the  meantime  acquired  title  to  the  premises  from 
another  source  independent  of  his  vendor,  and  the  "reasonable  rent"  the 
purchaser  was  to  pay  on  failure  of  his  vendor  to  make  a  deed,  was  in- 
tended as  compensation  for  the  use  of  the  land  for  such  period  as  he 
might  peaceably  hold  possession  during  the  three  years.  Oreen  v.  Diet- 
rich, 636. 

Tenancy  at  ^nFFSRANCE. 

2.  What  so  regarded.  Where  one  having  no  title  to  premises  leases 
the  same  from  the  owner,  and  puts  another  in  possession  thereof  under  a 
promise  to  give  to  the  latter  the  property  in  case  he  can  acquire  the  title, 
the  person  so  put  into  possession  will  occupy  the  position  of  merely  a 
tenant  at  sufferance  of  the  party  having  the  leasehold  interest  Kaufman 
V.  Cook,  11. 

LARCENY.     See  CRIMINAL  LAW,  2. 

LIENS. 
Reservation  clause  in  deed. 

1.  Purchaser  assuming  incumbrance — of  the  lien  ereateA  fherebjf  in 
favor  of  the  holder  of  the  incumbrance.  The  owner  of  a  tract  of  land, 
after  having  g^iven  a  deed  of  trust  to  secure  an  indebtedness  of  $800,  in 
which  he  intended  to  include  the  same  and  other  land,  but  in  which  the 
tract  first  mentioned  was  omitted  by  mistake,  sold  and  conveyed  the 
same  by  a  deed  containing  a  clause  that  it  was  subject  to  such  trust  deed 
and  another  one,  describing  the  same  and  the  date  of  their  record,  and 
then  reciting  that  it  was  understood  that  the  grantee,  as  a  part  of  the 
consideration  of  his  deed,  assumed  the  payment  of  the  several  sums  so 
secured  by  such  trust  deeds,  with  the  interest,  etc.:  Held^  that  the 
reservation  or  assumption  clause  in  the  deed  of  conve3rance  was,  in  effect, 
the  creation  of  an  express  lien,  by  contract,  on  the  land  conveyed,  for  a 
portion  of  the  purchase  money,  in  favor  of  the  holders  of  the  notes  de- 
scribed in  the  trust  deeds,  which  followed  the  land  into  the  hands  of  all 
poraons  claiming  under  the  grantee.     Siditell  v.  Wheaton,  267. 
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JTTDOMBirr  IiIBNS. 

2.  Ae  to  property  in  hands  of  a  receiver.  The  recovery  of  a  judg- 
ment against  partners  after  the  appointment  of  a  receiver  to  take  charge 
of  the  firm  assets  for  the  benefit  of  'the  firm  creditors  generally,  creates 
no  lien  against  any  property  or  funds  of  the  firm  in  the  hands  of  the 
receiver.  Such  property  or  funds  can  not  be  levied  on  by  an  execution, 
or  reached  by  garnishment,  for  the  reason  of  its  being  in  the  custody  of 
the  law.    Jackson  et  al  v.  Lahee,  287. 

Notice  op  men. 

3.  Ae  to  prior  incumbrance— by  recitals  in  recorded  deed.  See 
NOTICE,!.    ' 

LIFE. 

Of  absent  pekson.  • 

General  presumption  as  to  its  continuance.     See  IVIAHBIAGE,  4. 

LIMITATIONS. 
When  the  statute  begins  to  bun. 

1.  Service  by  the  year.  "Where  services  are  performed  by  one  for 
another  by  the  year,  without  any  agreement  as  to  the  time  for  their  pay- 
ment, the  law  will  presume  them  as  payable  at  the  end  of  each  year,  and 
the  Statute  of  Limitations  will  not  run  against  the  first  year's  services 
until  the  end  of  that  year.     Schmidt  v.  P/ati,  4M. 

Admission  of  indebtedness. 

2.  As  talcing  case  out  of  the  statute.  An  admission  of  a  party  that 
he  owes  another  for  services  rendered,  within  five  years  before  action 
brought,  will  take  the  case  out  of  the  Statute  of  Limitations,  although 
the  amount  to  be  paid  for  such  services  may  not  have  been  fixed.  Ibid. 
494. 

Limitation  act  op  1839. 

3.  As  to  vacant  and  unoccupied  land — entry  under  color  of  title — 
evidence — presumption.  Where  a  defendant  in  ejectment  shows  the 
payment  of  all  taxes  on  the  land,  under  color  of  title,  for  seven  consecu- 
tive years  while  the  land  was  vacant  and  unoccupied',  and  he  is  found  or 
shown  to  be  in  possession  when  the  action  is  brought,  it  will  be  pre- 
sumed that  his  possession  was  under  his  color  of  title,  eKpecially  when 
that  fact  was  not  disputed  on  the  trial.     Holbrook  v.  Oouveneur,  623. 

4.  And  where  a  party,  as  a  condition  to  his  being  let  in  as  a  defend- 
ant in  an  action  of  ejectment  brought  in  1866,  was  required  to  admit  by 
his  plea  that  he  was  in  possession  of  the  premises  when  the  suit  was 
brought,  and  it  was  admitted  that  the  land  was  vacant  until  the  year 
1862,  when  the  pL'iintiff,  without  objection,  read  in  evidence  the  return 
on  the  declaration,  which  showed  that  the  defendant,  another  party,  was 
then  in  possession,  and  judgment  was  for  the  defendant,  it  was  held. 
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that  the  jndgment  should  not  be  reversed  on  the  ground  of  the  sligbt- 
ness  of  the  evidence  showing  the  defendant's  actual  possession  under 
color  of  title  before  suit  brought.    HolbrOok  y.  Oauveneur,  623. 
Limitation  act  of  1872. 

5.  Elfect  of  act  CM  to  note  given  prior  to  that  time.  The  Limitation 
act  of  April  4,  1872,  which  took  effect  July  1,  1872,  has  no  application 
to  a  promissory  note  given  in  January,  1872,  payable  two  years  after  the 
date  thereof.  The  limitation  law  of  sixteen  years  applies  to  such  a  note. 
Means  et  a2.  v.  Harrison,  Exr,  248. 

Lapse  of  timb  asidb  fbom  the  statute. 

6.  Lathee — as  against  a  claim  of  a  trwri  in  land.  Where  »  person 
purchased  in  the  outstanding  titles  to  land  in  his  own  name,  presumably 
for  his  own  use,  and  for  seveml  years  after  and  until  his  death  held  the 
land  under  such  title  as  his  own,  and  his  widow  and  heir  held  the  same 
for  thirteen  years  after  his  death,  and  expended  considerable  snms  in 
improvements  upon  the  property  before  bill  was  filed  by  another  claim- 
ing that  the  purchase  was  made  for  his  benefit,  it  was  heUi,  that  the  laekes 
was  such  as  to  prevent  equitable  relief.     Oreen  v.  Dietrich,  636. 

7.  From  what  time  to  he  computed— as  against  the  establishment 
of  a  resulting  trusL  A  party  who  takes  a  conyeyance  of  land  in  his  own 
name,  partly  paid  for  with  the  money  of  another  placed  in  his  hands,  can 
not  set  up  as  a  defence  to  a  bill  to  enforce  a  resulting  trust,  the  laches 
or  delay  of  the  complainant  for  the  time  he  has  admitted  and  recognised 
his  equitable  rights.  Such  defence  will  avail  him  only  from  the  time  he 
sets  up  an  adverse  claim,  and  denies  the  complainant*s  rights.  Springer 
V.  Springer,  550. 

8.  As  a  bar  to  dower  right.  Where  a  widow  has  brought  suit  for  the 
assignment  of  her  dower  in  proper  time,  and  has  persistently  been  seek- 
ing such  assignment  for  about  twenty  years,  and  has  been  delayed  by 
appeals  and  the  contesting  of  her  right,  she  will  not  be  barred  of  the 
Slime  on  the  ground  of  lcu:hes.     Stowe  v.  Steele,  382. 

9.  No  period  short  of  seven  years'  adverse  possession  under  claim 
and  color  of  title  and  the  payment  of  the  taxes,  will  work  a  bar  to  the 
claim  of  dower;  and  the  same  strictness  of  proof  as  in  actions  of  eject- 
ment will  be  required  to  sustain  the  bar.    Ibid.  383. 

MANDAMUS. 
Op  the  petition. 

1.  Necessary  averments.  Where  a  village  clerk,  by  the  charter  of 
the  village,  is  given  thirty  days  after  the  passage  of  all  ordinances  within 
which  to  post  up  copies  thereof,  if  the  relator  desires  to  rely  on  a  stand- 
ing resolution  of  the  village  council  requiring  the  clerk  to  post  notices 
aud  ordinances  within  five  days  after  their  passage,  unless  otherwise 
directed,  he  should  set  it  up  in  his  petition,  and  by  proper  averments 
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negative  the  fact  of  his  having  been  otherwise  directed.  A  party  can 
not  make  one  case  by  his  pleading  and  a  different  one  by  his  proof,  and 
recover.     OomUey  v.  Day,  185. 

AWABDIKO  THE  WRIT. 

2.  When  the  ground  of  action  Ka»  ^aaed  to  exist,-  A  court  will  not 
award  a  peremptory  writ  of  mandamus  when  the  right  sought  to  be  en- 
forced is  or  has  become  a  mere  abstract  right,  the  enforcement  of  which, 
by  reason  of  some  change  of  circnmstances  since  the  commencement  of 
the  suit,  can  be  of  no  substantial  or  practical  benefit  to  the  petitioner. 
Ibid.  185. 

3.  So  where  an  ordinance  of  a  village  vacating  a  street  was  repealed 
before  it  went  into  effect,  but  after  the  filing  of  a  petition  for  a  mandamus 
to  compel  the  village  clerk  to  post  copies  of  the  same  or  give  the  relator 
copies  thereof,  the  court  will  not  award  the  writ,  as  to  do  so  would  sub- 
serve no  beneficial  purpose.    Ibid.  185. 

4.  Whether  action  is  premature.  Where  a  village  clerk,  by  the  char- 
ter of  the  village,  is  given  thirty  days  after  the  passage  of  all  ordinances 
within  which  to  post  up  copies  thereof,  a  proceeding  by  mandamus,  com- 
menced before  the  expiration  of  that  time,  to  compel  him  to  post  an  ordi- 
nance, must  fail,  the  clerk  not  being  in  default  when  the  suit  was  brought 
Ibid.  185. 

PbOBATB  op  WILl*. 

5.  As  to  matters  involving  discretion — of  time  of  receiving  probate 
of  tnlL  Where  the  exercise  of  a  discretion  is  involved,  a  writ  of  man- 
damus will  not  be  allowed  against  an  inferior  court  or  tribunal.  So  the 
discretion  of  the  county  or  probate  court  as  to  the  time  it  will  receive 
probate  of  a  will,  or  which  oi  two  papers  purporting  to  be  the  wills  of  the 
same  person,  shall  be  passecl  upon  first,  will  not  be  interfered  with  by 
this  writ.     The  People  ex  reL  Storey  v.  Knickerbocker,  639. 

MARRIAGE. 
Yaliditt'  of  mahriaoe. 

1.  Presumptions  in  respect  thereto — long  continued  absence  of  for- 
mer husband.  Where  a  marriage  in  fact  is  shown,  the  law  raises  a  strong 
presumption  in  favor  of  its  legality,  and  the  burden  of  proof  is  on  the 
party  contesting  its  validity  to  show  that  it  is  not  valid.  Johnson  v. 
Johnson,  611. 

2.  So,  although  the  presumption  in  favor  of  the  validity  of  a  marriage 
in  fact,  and  of  the  innocence  of  the  contracting  jxirties,  may  conflict  with 
that  of  the  continued  life  of  a  former  husband  or  wife  not  heard  from 
for  a  period  less  than  seven  years  prior  to  the  second  marriage,  yet  if 
neither  presumption  is  aided  by  proof  of  facts  or  circumstances  cooper- 
ating with  it,  the  presumption  of  the  validity  of  the  second  marriage  must 
prevail  over  the  other.    Ibid.  611. 
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3.  Where  a  woman,  six  years  after  her  husband  was  last  heard  from,  is 
married  to  another  m-in,  and  the  yalidity  of  the  latter  marriage  is  brought 
in  question  many  years  afterward,  on  the  presumption  timt  her  former 
husband  was  living  at  the  time  of  such  last  mairinge,  the  court  may  take 
into  consideration  the  fact  that  the  former  husband  has  not  since  that 
time  been  heard  from;  and  in  such  case  the  dissolution  of  the  former 
marriage  by  death  or  divorce  before  her  second  maniage  will  be  pre- 
sumed.   Johnson  y.  Johnson,  611. 

4.  The  geneml  presumption  is  that  life  continues  for  seven  years  after 
an  absent  party  is  last  heard  from,  and  after  the  lapse  of  that  time,  death 
is  presumed;  but  the  presumption  is  not  eonclusiye,  and  may  be  rebutted 
by  proof  of  facts  and  ciroumstanoes  inconsistent  with  and  sufficient  to 
overcome  it.    Ibid.  611. 

MASTER  AND  SERVANT. 
Neoliqence  of  master— tntubt  to  servant. 

1.  Duty  of  mcuiler  to  use  proper  precautions  for  the  safely  of  the 
servant — cm,  in  the  unloading  of  cars,  to  avoid  collisions,  etc.  In  an 
action  to  recover  for  personal  injuries  resulting  from  alleged  negligence, 
it  appeared  the  defendant  company  put  the  plaintiif  and  others  of  its 
servants  to  work  unloading  a  railroad  freight  car  standing  on  a  spur  of 
a  side-track  having  connection  with  other  tmcks  only  at  one  end,  and 
being  a  track  not  used  for  passing  trains,  and  there  being  nothing  to  lead 
the  laborers  to  believe  the  car  they  were  unloading  would  be  disturbed* 
and  while  so  engaged  the  loaded  car  was  violently  struck  by  other  cars 
which  became  detached  from  an  engine  used  in  switching  oars  in  t&e 
3rard,  whereby  the  plaintiff  was  injured.  It  was  held,  that  it  was  the  duty 
of  the  defendant  not  to  have  brought  on  this  peril  without  timely  notice 
to  the  laborers  so  engaged;  that  either  the  cars  ought  not  to  have  been 
brought  into  the  position  they  were,  without  notice,  or  it  should  have 
been  first  ascertained  that  no  danger  to  the  laborers  could  result  there- 
from, and  that  the  failure  to  do  so  was  gross  negligence.  North  Chicago 
Rolling  Mill  Co.  v.  Johnson,  57. 

2.  The  attempt  to  bring  a  train  of  cars  on  the  switch  to  a  point  where 
the  defendant's  servants  were  engaged  in  unloading  a  car,  where  the  grade 
was  a  descending  one,  without  notice  to  them,  or  any  signal  by  the  bell 
or  whistle  of  the  engine  of  the  approach  on  such  track,  and  without  hav- 
ing  the  moving  cars  under  control  by  proper  and  sufficient  couplings 
and  brakes  attached,  the  yard-master  knowing  that  men  were  engaged  all 
aroimd  the  car  they  were  unloading,  was  gross  negligence  on  the  part  of 
the  defendant.     Ibid.  57. 

3.  As  to  whose  duty  it  was  to  see  that  the  appliances  for  controlling 
the  moving  cars  were  in  proper  order,  etc.  In  such  an  action,  where 
the  injury  resulted  from  the  uncoupling  of  certain  cars  in  a  train  being 
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switched  in  the  defendant's  yard,  so  thnt  they  conld  not  be  controlled 
by  the  engine,  and  from  a  defective  brake  on  one  of  the  detached  cars 
which  sti-uck  the  car  on  which  the  plaintiif  was  engaged  at  work,  it  was 
held  to  be  wholly  immaterial  whose  duty  it  was  to  inspect  the  couplings 
of  the  cars,  brakes,  etc.,  or  how  on  that  occasion  tho  engineer  handled  his 
train,  and  that  proffered  evidence  in  such  respect  was  properly  excluded. 
North  Chicago  Rolling  Mill  Co.  v.  Johnson,  57. 

4.  Aa  to  what  ie  negligence — evidence  in  respect  thereto — custom 
at  other  places  as  to  the  mode  of  handling  railroad  cars.  Where  the 
charge  of  negligence  of  a  defendant  is  the  sudden  starting  of  a  detached 
car  upon  which  the  plaintiff  was  engaged  in  unloading  brick,  without 
previous  notice  or  warning,  by  the  collision  of  other  cars  being  pushed 
back,  evidence  tending  to  show  that  the  pushing  of  the  cars  instead  of 
pulling  them  was  not  negligence,  is  inadmissible.  The  custom  in  other 
yards  as  to  pushing  or  drawing  cars  in  such  a  case  is  wholly  immaterial. 
Ibid.  57. 

5.  Proof  of  custom  as  to  watchfulness  of  railroad  laborers  in 
loading  and  unloading  cars.  In  an  action  by  a  laborer  employed  by 
defendant,  to  recover  for  an  injury  caused  by  the  collision  of  other  cars 
being  switched,  with  the  one  on  which  he  was  unloading  brick,  without 
any  signal  or  warning,  the  court  sustained  an  objection  to  this  question 
asked  by  the  defendant  of  a  witness,  who  was  a  switchman:  "What,  if 
any,  was  the  rule  or  custom  as  to  laborers  unloading  and  loading  cars, 
and  switchmen,  with  reference  to  the  laborers  looking  out  for  the  move- 
ment of  their  car  while  being  loaded  or  unloaded?"  Held,  that  the  ruling 
was  correct,  as  it  was  not  shown  there  was  any  rule  or  custom  in  this 
respect.  If  the  men  were  enjoined  to  keep  a  lookout  constantly  for  the 
approach  of  trains  while  at  work,  that  fact  was  susceptible  of  proof. 
Ibid.  57. 

Sebyant  taeinq  the  hazabd. 

6.  If  a  person  knowing  the  hazards  of  his  emplojrment  as  the  busi- 
ness is  conducted,  voluntarily  continues  therein,  without  any  promise  of 
the  master  to  do  any  act  to  render  the  same  less  hazardoa»,  the  master 
will  not  be  liable  for  any  injury  he  may  sustain  therein,  unless  it  may  be 
caused  by  the  willful  act  of  the  master.  Stafford  v.  Chicago,  Burling- 
ton and  Quincy  Railroad  Co.  244. 

FEIiliO  w-  sebyants. 

7.  Who  to  be  so  regarded.  Servants  of  the  same  master,  to  be  co- 
employes  or  fellow* servants,  so  as  to  exempt  the  master  from  liability  on 
account  of  injuries  sustained  by  one  resulting  from  the  negligence  of  the 
other,  must  be  such  as  are  directly  cooperating  with  each  other  in  a  par- 
ticular business, — that  is,  the  same  line  of  employment, — or  such  that 
their  usual  duties  shall  bring  them  into  habitual  association,  so  that  they 
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may  exercise  a  mntoal  Inflnenoe  upon  each  other  promotive  of  proper 
caution.    North  Chicago  Rolling  Mill  Co,  Y.  Johntion,  57. 

8.  The  relations  of  the  servants  must  be  such  that  each,  as  to  the 
other,  by  the  exercise  of  ordinary  caution  can  either  prevent  or  remedy 
the  negligent  acts  of  the  other,  or  protect  himself  against  its  conse- 
quences. Where  there  is  no  right  or  no  opportunity  of  supervision,  or 
vhere  there  is  no  independent  will,  and  no  right  or  opportunity  to  take 
measures  to  avoid  the  negligent  acts  of  another  without  disobedience  to 
the  orders  of  an  immediate  superior,  the  doctrine  exempting  the  master 
can  have  no  application.    Ibid.  57. 

9.  Injury  to  one  servant  from  the  negUgence  of  another—liabiUty 
of  the  common  mcutter.  Where  one  servant  is  injured  by  the  negligence 
of  a  fellow-servant,  the  duties  of  both  being  such  as  to  bring  them  into 
habitual  association,  so  that  they  may  exercise  an  influence  upon  each 
other  promotive  of  proper  caution,  and  the  master  is  guilty  of  no  negli- 
gence in  the  emplo3rment  of  the  servant  causing  the  injury,  the  master 
will  not  be  liable  for  the  iujiiry.  Stafford  v.  Chicago,  BurUngton  and 
Quincy  Railroad  Co,  244. 

10.  Burden  of  proof— negUgence  of  master.  In  a  suit  by  a  servant 
against  his  employer  to  recover  damages  for  a  personal  injury  from  neg- 
ligence of  a  fellow-servnnt,  if  it  is  claimed  that  the  master  was  guilty  of 
negligence  in  selecting  or  retaining  incompetent  servants,  the  burden  is 
on  the  plaintiff  to  prove  it    Ibid.  244. 

MEASURE  OF  DAMAGES. 
Death  from  neolioekge. 

1.  In  action  by  next  of  kin.  The  question  of  the  compensation  to 
be  awarded  to  the  next  of  kin  of  a  deceased  person,  under  the  statute, 
(chap.  70,  sec.  2,)  for  their  pecuniary  loss  from  his  death,  is  not  in  its 
nature  capable  of  exact  determination.  Therefore  the  jury  should  cal- 
culate the  damages  in  reference  to  a  reasonable  expectation  of  benefit,  as 
of  right,  or  as  of  grace  or  favor,  from  the  continuance  of  the  life.  City 
of  Chicago  v.  Keefe,  Admr,  222. 

MERGER. 
Conveyance  bt  mobtoaoob  to  uobtqaoee. 

Whether  an  extinguiAhment  of  the  mortgage.  See  MORTGAGES 
AND  DEEDS  OF  TRUST,  1. 

MISTAKE. 
Refobving  deeds,  etc.,  in  equity. 

1.  Aa  to  description  of  land  in  deed  of  assignee  in  bankruptcy— 
correcting  as  against  creditors.     See  CHANCERY,  18. 

Fabol  evidence. 

2.  To  identify  land  under  misdescription  in  deed.  See  EVIDENCE,  4. 
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CONTETANOE  BT  MORTOAOOR  TO  MOBTGAOEE. 

1.  Whether  an  extinguiahment  of  the  mortgage.  Whercr  the  mort- 
gagor conyeys  the  mortgaged  premises  to  the  mortgagee  and  another, 
and  the  mortgagee  afterwards  conveys  to  that  other,  this  will  extingnish 
the  mortgage.    Lyntan  y.  Oedney,  388. 

Satisfaction  of  mobtoaoe. 

2.  Satisfaction  by  one  of  two  joint  mortgagees,  good.  Where  a 
mortgage  is  given  by  a  debtor  to  two  persons,  to  secnre  the  payment  of 
a  sum  of  money  to  them  jointly,  either  one  of  them,  on  payment  to  him, 
may  enter  satisfaction  of  the  mortgage  upon  the  record  thereof,  and  if  he 
is  dead,  proof  of  his  signature  and  that  of  the  attesting  witness  will  be 
sufficient  to  show  satisftiction.    Ibid.  388. 

FOBECI^OSUBE— POSSESSION. 

3.  Power  of  the  court  to  put  purchaser  in  possession  of  land — ex- 
ertions to  the  general  rule.    See  CHANCERY,  19,  20. 

CONVETANCE  IN  TBUST  TO  SECUBE  GBEDITOBS. 

4.  Preference  of  creditors — what  creditors  to  be  preferred,  within 
the  terms  of  an  agreement — whether  a  lien  is  necessary.  An  agreement 
between  a  debtor  and  a  trustee  to  whom  the  former  had  land  conveyed 
to  secure  his  creditors,  provided  that  the  trustee  should  sell  the  lands 
and  apply  the  proceeds,  first,  to  the  payment  of  all  incumbi-ances  on  the 
land,  whether  secured  by  mortgage  or  otherwise,  amounting  to  $16,000, 
after  which  other  debts  were  to  be  paid.  It  appeared  that  at  the  6»\te  of 
the  conveyance  and  agreement,  the  debtor  owed  A  $12,000  and  B  $4000, 
which  debts  were  not  incumbrances  or  liens  on  the  lands,  but  no  one 
else  claimed  such  preference,  and  also  that  the  debts  due  A  and  B  were 
those  intended  by  the  parties,  and  that  the  trustee  afterward,  by  his  letter, 
and  schedule  and  exhibit  in  bankruptcy,  declared  that  he  held  the  lands 
in  trust  to  secure  the  claims  of  A  and  B:  Held,  that  the  fact  that  the 
debts  of  A  and  B  were  not  liens  upon  the  lands  could  not  defeat  the 
trust,  and  that  they  were  entitled  to  be  first  paid  out  of  the  proceeds  of 
the  lands.    Raiikin  v.  Barcroft  dt  Co.  et  al.  441. 

5.  Subrogation — in  favor  of  trustee  or  debtor  paying  preferred  debt. 
Where  a  person  accepts  time  drafts  drawn  on  him  by  a  debtor  in  favor 
of  a  creditor,  and  takes  a  conveyance  of  land  in  trust,  out  of  which  to 
pay,  first,  such  indebtedness,  and  afterward  other  debts,  and  be  pays  a 
portion  of  such  preferred  debt,  he  will  not  be  entitled  to  be  subrogated, 
as  to  such  payment,  to  a  prior  lien  which  may  be  held  by  the  preferred 
creditor.  In  such  case,  the  person  making  the  payment  occupies  the 
position  of  mortgagor  or  debtor,  and  has  no  preference,  as  to  the  pay- 
ment made,  over  the  other  creditors  secured.    Ibid.  441. 

6.  BankruptcV'-its  effect  upon  trust  property  in  the  hands  of  a 
bankrupt.  Upon  an  adjudication  in  bankruptcy,  the  debt  due  a  trustee 
80  adjudged,  if  any,  on  account  of  his  trust,  and  his  property  rights  in 
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lands  held  by  him  in  trost,  pass  to  his  assignee,  bat  his  duties  as  trastee 
remain  unaffected  bj  the  proceeding.  If  any  claims  in  fitvor  of  the  tmstee 
vest  in  his  assignee  which  are  prior  liens  upon  the  trust  lands,  it  is  the 
duty  of  the  trustee  to  pay  them  off,  and  for  so  doing  he  is  entitled  only 
to  the  sum  paid  by  him.    Rankin  r.  Bar  croft  A  Co,  tt  al,  441. 

7.  Declaration  of  trust — at  what  time  it  may  be  made.  Where  lands 
have  been  conveyed  to  one  without  any  attempt  to  declare  a  trust  at  the 
time,  but  a  trust  was  intended,  he  may  afterward,  by  letter  or  any  other 
instrument  in  wiiting,  declare  that  he  holds  the  same  in  trust,  and  such 
declaration  of  trust  will  be  binding.  The  right  to  thus  declare  a  trust 
in  the  first  instance  implies  the  right  to  make  certain  and  specific  a  trust 
before  attempted  to  be  declared.    Ibid.  441. 

MUNICIPAL  CORPORATIONS.* 
Corporate  powers. 

1.  Generally.  A  municipal  corporation,  being  the  creature  of  law, 
possesses  only  such  properties  aod  powers  as  its  charter  confers  upon  it, 
either  directly  or  as  incidental  to  its  very  existence.  So  long  as  it  acts 
within  its  corporate  powers  it  may  bind  the  people  within  its  limits,  but 
when  it  transcends  it  powers,  its  acts  are  nugatory.  Mather  y.  City  of 
Ottawa,  659. 

2.  Implied  powers,  in  aid  of  express  potters.  An  express  giant  of 
power  to  a  municipal  corporation,  or  other  person,  to  do  a  given  thing, 
carries  with  it,  by  implication,  authority  to  use  the  necessary  means  by 
which  it  can  be  done.  So  the  power  to  borrow  money  for  a  proposed 
public  improvement  by  an  incorporated  city,  gives,  as  a  necessary  inci- 
dent, the  power  to  issue  its  bonds  for  the  money.  Button  y.  City  of 
Aurora  et  al.  138. 

Police  powers. 

3.  Under  general  Incorporation  law— of  their  extent  as  to  stiifject 
matter.  Subdivision  66  of  section  62,  article  B,  of  the  *'Act  to  provide 
for  the  incorporation  of  cities  and  villages,**  which  reads  that  the  city 
or  village  council  shall  have  power  "to  regulate  the  police  of  the  city  or 
village,  and  pans  and  enforce  all  necessary  police  regulations,**  is  not  lim- 
ited in  its  aplication  to  the  organisation  and  regulation  of  a  police  force, 
but  may  extend  to  and  embrace  a  subject  matter  of  police  regulation, 
under  the  general  police  power  of  the  State.  McPherson  y.  Village  of 
Chebanse,  46. 

Municipal  indebtedness. 

4.  Limitations  as  to  power  of  contracting.  A  limitation  in  a  special 
city  charter  as  to  the  rate  of  taxation  is  binding  only  upon  the  municipal 
authorities,  and  not  upon  the  General  Assembly;  but  section  12,  of  article 
9,  of  the  constitution,  which  prohibits  the  incurring  of  corporate  debts 
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exceeding  five  per  cent  on  the  valae  of  the  taxable  property  of  the 
municipality,  is  equally  binding  on  the  legislature.  JhUton  v.  Ciiy  of 
Aurora  et  al  138. 

5.  Cofhstitutional  limiiation—CLa  a^eiwo  potter  to  improve  streets, 
etc.  The  fact  that  a  city  has  already  exhausted  its  constitutional  power 
to  incur  a  debt,  can  not  be  shown  to  defeat  a  proceedlug  by  it  to  improve 
a  street  by  special  assessment  in  part,  and  partly  by  general  taxation. 
That  question  can  not  arise  until  the  city  seeks  to  borrow  money  or  incur 
an  indebtedness  in  that  regard.  Jacksonville  Ry.  Co.  r.  City  of  Jack- 
sonville,  562, 

POWXB  OP  TAXATION. 

6.  Constitutional  limitation  of  taxing  power  to  corporate  purposes. 
Section  5,  article  9,  of  the  constitution  of  1848,  providing  that  the  cor- 
porate authorities  of  counties,  townships,  school  districts,  cities,  towns 
and  villages  may  be  vested  with  power  to  assess  and  collect  taxes  for 
corporate  purposes,  was  a  limitation  upon  the  taxing  power  of  the  State, 
and  under  it  taxation  can  not  be  imposed  by  such  corporations  except 
for  corporate  purposes.    Mather  v.  City  of  Ottawa,  659. 

Httkioipaii  An>. 

7.  As  to  a  merely  private  enterprise,  A  municipal  corporation  is 
prohibited  by  that  clause  in  the  constitution  from  levying  a  tax  in  aid  of 
a  merely  private  enterprise,  although  the  purpose  may  be  one  which  ^-ill 
add  to  the  wealth  and  prosperity  of  the  municipality.  Such  a  body  can 
not  incur  a  liability,  and  levy  and  collect  taxes  on  the  property  of  the 
citizen  to  aid  in  the  development  of  mere  private  enterprises.   Ibid.  659. 

8.  Bonds  in  aid  of  that  which  teas  not  a  "corporate  purpose.^  In 
this  case,  bonds  of  the  city  of  Ottawa  were  issued  under  an  ordinance 
submitted  to  a  vote  of  the  people,  and  adopted  thereby,  which  authorized 
the  mayor  to  borrow,  in  the  name  of  the  city,  the  sum  of  $60,000,  "for 
the  use  of  said  city,  to  be  expended  in  developing  the  natural  advantages 
of  the  city  for  manufacturing  purposes,"  and  provided  for  the  issue  of 
bonds  -  therefor.  The  bonds,  when  issued,  were  given  to  an  agent  of  a 
private  corporation,  to  be  by  him  expended  in  the  improvement  of  the 
water-power  upon  certain  rivers  within  the  city,  and  he  negotiated  the 
same  to  a  person  then  residing  in  the  city:  Held,  that  the  bonds  so 
issued  were  void  for  want  of  power  in  the  corporate  authorities  to  issue 
them,  the  purpose  for  which  they  were  issued  not  being  a  corporate  pur- 
pose.    Ibid.  659. 

Defective  stbeets  and  sidewalks. 

9.  Duty  and  liability  in  respect  thereto.  On  principles  of  common 
law,  an  action  lies  against  a  municipal  coi}>oration,  for  damages  resulting 
from  its  negligence  in  keeping  public  streets  and  sidewalks  in  repair, 
where  the  duty  to  make  the  repairs  is  fully  declared,  and  adequate  means 
are  furnished  the  city  to  perform  the  duty.  City  of  Chicago  ▼.  Keefe, 
Admr.  222. 

47—114  III. 
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10.  A  city  incorporated  under  the  general  Incorporation  lav  owes  the 
duty  of  keeping  its  streets,  sidewalks,  etc.,  in  repair,  and  is  clothed  with 
adequate  powers  and  means  for  that  purpose.  City  of  Chicago  y.  JTee/s, 
Admr.  222. 

11.  Ab  to  the  character  of  nae  of  a  street  or  sidewalk  alhnpable^  in 
view  of  the  liability  of  the  niunicipdU'ty.  The  statute  does  not  impose 
the  duty  upon  incorporated  cities  to  keep  their  streets  and  sidewalks  in 
proper  repair  for  travelers  only,  but  for  all  persons  lawfully  using  the 
same,  without  regard  to  the  motives  and  objects  of  those  passing  over 
them.  Persons  using  them  for  recreation  or  amusement  not  unlawful, 
or  from  mere  idle  curiosity,  are  as  much  within  the  protection  of  the 
law  as  those  in  the  pursuit  of  their  legitimate  and  necessary  bosiness. 
Ibid.  222. 

SUNDAT  ORDINANCE. 

12.  Cities  and  villages  organised  under  the  general  law—power  to 
prohibit  the  keeping  open  places  of  buiness  on  Sunday,  Cities  and 
villages  incorporated  under  the  general  Incorporation  act,  by  subdivision 
66  of  section  62,  article  5,  giving  power  "to  regulate  the  police  of  the  city 
or  village,  and  pass  and  enforce  all  necessary  police  regulations,"  may 
pass  an  ordinance  prohibiting  persons  from  keeping  open  their  places 
of  business  in  such  city  or  village,  for  the  purpose  of  vending  goods, 
wares  and  merchandise,  on  Sunday,  and  provide  a  penalty  for  a  violation 
of  the  same.    McPherson  v.  Village  of  Chebanse,  46. 

13.  Whether  ordinance  inconsistent  with  Criminal  Code — concur^ 
rent  powers  of  municipal  authorities  and  of  the  State.  The  police 
regulations  of  a  village  may  differ  from  those  of  the  State  upon  the  same 
subject,  if  they  be  not  inconsistent  therewith.  A  village  ordinance  pro- 
hibiting the  keeping  open  of  places  of  business  on  Sunday,  for  the  sale 
of  goods,  etc.,  is  not  inconsistent  with  the  provisions  of  section  261  of  the 
Criminal  Code.    Ibid.  46. 

Wateb  wobks  in  cities  and  villages. 

14.  Municipal  powers  in  respect  to  their  construction  and  main- 
tenance— act  of  1873^  in  its  appliccUion  to  cities  acting  und^r  special 
charters.  The  act  entitled  "  An  act  authorizing  cities,  inborpomted  towns 
and  villages  to  construct  and  maintain  water  works,"  approved  and  in 
force  April  13,  1873,  applies  to  all  cities,  whether  incorporated  under 
special  charters  or  under  the  general  law,  except  in  cities,  towns  or  vil- 
lages in  which  water  works  were  at  its  passage  managed  and  controlled 
by  a  board  of  public  works.    Dutton  v.  City  of  Aurora  et  aL  138. 

15.  The  first  section  of  that  act,  in  giving  cities,  towns,  etc.,  power 
to  provide  for  a  supply  of  water  by  the  oration,  construction  and  main- 
tenance of  a  system  of  water  works,  leaves  the  municipal  authorities 
unrestricted  as  to  the  character  and  cost  or  the  means  whereby  the  sup- 
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ply  of  wBkier  shall  be  provided,  and  authorizes  them  to  borrow  money 
to  the  extent  needed  to  make  the  contemplated  improTement,  and  to  this 
extent  operates  as  a  repeal  of  all  limitations  in  their  charters  on  their 
power  of  contracting  indebtedness  and  borrowing  money  on  bonds  to  be 
issued  by  them.    Dutton  t.  City  of  Aurora  et  al  138. 

Obdinance. 

16.  When  it  veata  rights— right  to  repeal  Where  a  village  charter 
provides  that  ordinances  shall  not  take  effect  nntil  ten  days  after  three 
copies  thereof  shall  have  been  posted  by  the  clerk,  and  that  silch  posting 
shall  be  within  thirty  days  after  their  adoption,  no  rights  can  be  acquired 
under  an  ordinance  vacating  certain  streets  until  such  posting  has  taken 
place,  and  until  ten  days  thereafter;  and  until  this  takes  place,  the  ordi- 
nance may  be  repealed  without  depriving  any  one  of  any  vested  right. 
Cformley  v.  Day,  185. 

17.  Residents  of  municipality  chargeable  irith  notice  of  the  contents 
and  purposes  of  its  ordinances.  All  residents  of  an  incorporated  city 
are  chargeable  with  notice  of  the  contents  of  all  ordinances  passed  for 
the  government  and  welfare  of  the  city.  So  when  an  ordinance  shows 
ihe  purpose  for  which  city  bonds  are  issued,  if  a  resident  of  the  city  burs 
them  he  will  be  held  chargeable  with  notice  of  the  purpose  and  object 
of  their  issue.    Mather  v.  City  of  Ottawa,  669. 

Special  assessment. 

18.  Improvement  of  streets— necessity  for  an  ordinance— requisites 
thereof     See  SPECIAL  ASSESSMENT,  1  to  5. 

Spbcial  taxation  in  cities,  etc. 

19.  For  local  improvements — whether  the  matter  of  ben^ts  to  be 
considered.     See  TAXATION  AND  TAX  TITLES,  1. 

20.  Special  taxation  as  distinguished  from  special  assessfnent. 
Same  title,  2. 

City  attobney. 

21.  His  power  in  respect  to  an  appeal— duty  in  respect  to  suits,  and 
the  presumption  arising— validity  of  agreement  to  submit  question  of 
city's  liability  to  arbitration.     See  CITY  ATTORNEY,  1. 

FOBEION  INSUBANCE  COMPANY. 

22.  Tax  or  license  under  acts  of  1872  and  1879.  See  INSURANCE, 
13, 14. 

YlXIiAOE  CHABTEB. 

23.  When  the  court  will  take  judicial  notice  of  a  special  village 
charter.    See  EVIDENCE,  1. 

MUNICIPAL  INDEBTEDNESS.    See  MUNICIPAL  CORPORATIONS, 
4.6. 
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MURDEB. 
Whether  mubdeb  or  HAKSiiAtroRTER. 

Aa  to  the  grade  of  the  offence— the  jury  to  determine,  not  the  eourL 
See  CRIMINAL  LAW,  3. 

NEGLIGENCE. 

NbOUOBNOB  in  RAILROADS. 

1.  Duty  of  railway  to  keep  a  flagman  at  a  street  crossing— aa  to 
persona  not  croasing  the  railroad,  but  walking  along  the  track.  In  a 
suit  by  a  plaintiif ,  against  a  rail-way  company,  to  recorer  for  an  injnzy 
reoeiyed  from  a  passing  tndn  at  a  public  street  crossing,— not  in  attempt- 
ing to  cross  tbe  track  along  the  street,  bat  while  unlawfully  walking  along 
the  track  as  a  footway,— it  was  held  error  to  instruct  the  jury  that  if  the 
injury  happened  because  of  there  being  no  flagman  at  the  railroad  cross- 
ing to  give  warning  to  those  about  to  cross  the  street  and  railroad  tnck 
of  the  approach  of  a  train  at  the  crossing,  contrary  to  a  city  ordinance, 
then  the  plaintiff  was  entitled  to  recover.  Chicago,  Bock  laland  and 
Pacific  Ry,  Co,  et  al  v.  Eininger,  79. 

2.  A  requirement  of  a  railway  company  to  keep  a  flagman  at  a  public 
street  crossing  in  a  large  city,  to  give  warning  of  the  approach  of  trains, 
is  intended  for  the  protection  of  persons  crossing  the  railroad  tracks  at 
such  crossing,  and  not  for  the  benefit  of  persons  walking  along  the  rail- 
road track,  employing  it  as  a  foot-path.  To  the  latter  the  company  does 
not  owe  the  duty  in  respect  to  a  flagman.    Ibid.  79. 

Contributory  nboligence. 

3.  To  whom  a  want  of  care  may  be  imputed — aa,  in  the  case  of  a 
boy  under  age.  Where  there  is  no  evidence  of  the  want  of  capacity  or 
discretion  in  a  minor  plaintiff  suing  a  railway  company  for  a  personal 
injury  from  negligence,  and  he  is  present  at  the  trial,  and  it  ^peare  that 
he  was  of  such  age  and  ability  to  care  for  himself  as  to  be  trusted  by  his 
parents  to  attend  school  in  a  large  city,  a  considerable  distance  from 
home,  and  to  go  and  return  by  himself,  it  was  held  error  to  instruct  the 
jury  that  if  they  believed,  from  the  evidence,  that  the  plaintiff,  at  the 
time  and  place  of  the  injury,  was  of  such  tender  years,  and  was  so  imma- 
ture, that  the  requisite  capacity  to  exercise  proper  care  was  wanting,  then 
the  law  would  not  impute  negligence  to  him.  While  the  same  degree  of 
care  might  not  have  been  required  of  him  as  from  a  person  of  mature 
years,  it  can  not  be  said  that  no  negligence  could  be  attributed  to  him. 
Ibid.  79. 

4.  Attempting  to  board  a  train  while  in  motion.  In  an  action  against 
a  railway  company  to  recover  damages  for  a  personal  injury,  on  the 
ground  of  negligence,  alleged  to  consist  in  not  ringing  a  beU  or  sounding 
a  whistle,  in  not  having  a  flagman  at  the  street  crossing,  and  in  running 
the  train  at  a  greater  speed  than  six  miles  an  hour,  the  company  asked 
an  instruction,  based  on  evidence,  as  follows:    "The  jury  are  instructed. 
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as  a  matter  of  law,  that  if,  from  the  evidence,  they  believe  that  the  injury 
to  the  plaintiff  was  caused  by  his  attempting  to  climb  npon  the  train  in 
question  while  the  same  was  in  motion,  then  he  is  not  entitled  to  recover." 
The  court  refused  to  give  the  instruction  as  asked,  but  modified  it  by 
inserting  after  the  word  "motion,"  the  words,  "and  that  he  was  injured 
in  con<«equence  of  his  own  negligence,"  and  gave  it  as  modified:  Held, 
that  the  court  erred  in  refusing  to  give  the  instruction  as  asked,  and  in 
modifying  the  same.  Chicago,  Rock  Island  and  Pacific  Ry.  Co.  et  al, 
T.  Eininger,  79. 

Neolioencb  as  a  question  of  fact. 

5.  Injury  to  child  rolling  hoop  along  defective  sidewalk.  Whether 
a  child  ten  and  a  half  years  old,  who  is  injured  while  rolling  a  hoop  along 
a  sidewalk  in  consequence  of  its  unsafe  condition,  was  guilty  of  negli- 
gence on  its  part  or  not,  is  a  question  of  fact,  to  be  determined  by  the 
jury  from  all  the  evidence  in  the  case,  and  not  one  of  law,  to  be  deter- 
mined by  the  court.  The  law  neither  infers  negligence,  nor  its  absence, 
from  the  fact  of  the  child  rolling  a  hoop.  City  of  Chicago  y.  Keefe, 
Admr.  222. 

Two  corporations  acting  together. 

6.  Death  by  negligence— when  the  servants  of  one  corporation  to 
be  regarded  as  also  the  servants  of  the  other.  In  an  action  to  recover 
for  the  death  of  the  plaintiff's  intestate,  occasioned,  as  was  alleged,  by 
the  wrongful  act  of  the  servants  of  the  defendant  company,  a  railway 
and  transit  company  engaged  in  transferring,  with  its  own  motive  power, 
tmins  of  cars  over  the  St.  Louis  bridge  across  the  Mississippi  river,  it 
appeared  this  service  was  perfoimed  under  a  private  arrangement  between 
the  defendant  company  and  another  corporation — the  bridge  company — 
for  a  compensation  paid  by  the  latter  company,  the  two  companies  thus 
acting  together  in  the  transportation  of  passengers  over  the  bridge,  and 
in  that  regard  there  was  concert  of  action  between  them.  The  collector 
of  fares  for  the  bridge  company  was  on  the  trains  crossing  the  bridge, 
by  the  consent,  and  certainly  with  the  -knowledge,  of  the  defendant  com- 
pany, and  it  permitted  that  servant  of  the  bridge  company  to  control  the 
movements  of  its  trains.  On  the  occasion  in  question,  the  plaintiff's 
intestate  was  a  passenger  on  one  of  defendant's  trains,  and  while  the  train 
was  passing  over  one  of  the  approaches  to  the  bridge  it  was  stopped  in 
obedience  to  a  signal  given  by  the  collector  of  fares  for  the  bridge  com- 
pany, and  by  his  direction  the  passenger  was  put  off  the  train  upon  a 
trestle,  from  which  he  fell  and  was  killed.  It  was  held,  as  affecting  the 
question  of  the  liability  of  the  defendant,  that  the  collector  of  fares  for 
the  bridge  company,  while  he  was  the  servant  of  that  company,  was  to 
be  considered,  for  the  time  being,  at  least,  and  while  so  engaged  on  the 
train,  as  the  servant  of  the  defendant  also.  Union  Railway  and  Transit 
Co.  V.  Kallaher,  Jr.,  Admr.  325. 
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INJUBT  FBOK  DB7EOTIYS  BIDBWAUDS. 

7.  LiabilUy  of  the  city— injury  to  child  rolling  hoop,  A  city  inoor- 
pozated  under  the  general  law  is  liable  in  damages  to  the  nert  of  kin  of  a 
child,  vho,  while  rolling  a  hoop  along  a  sidewalk  ottt  of  repair,  is  injured 
in  conseqaence  of  the  defective  state  of  the  sidewalk,  and  who  dies  from 
sach  injury,  when  sach  child,  at  the  time  of  the  aeoidBnt,  was  not  gailtj 
of  negligence  in  foiling  to  nse  the  care  for  its  safety  required  of  one  of 
its  age,  and  when  the  city  had  notice  of  the  unsafe  condition  of  the  walk 
before  that  time,  or  might  hnye  known  its  condition  by  ordinary  care  and 
diligence.  And  it  makes  no  difference  that  such  child  was  rolling  a  hoop 
at  the  time  of  the  injury,  when  there  is  no  ordinance  prohibiting  or  regu- 
lating the  rolling  of  hoops  upon  the  sidewalks.  City  of  Chicago  t. 
Keefe,  Admr.  222. 

8.  Imputing  negligence  io  a  minor  in  the  use  of  a  sidewalk.  In 
determining  whether  a  boy,  a  little  over  ten  years  of  age,  was  or  was  not 
guilty  of  negligence  in  rolling  a  hoop  over  a  defective  sidewalk,  where 
he  is  injured,  all  the  circumstances  in  evidence,  including  his  age,  should 
be  considered.  If  he  exercised  such  care  for  his  safety,  as,  under  the 
circumstances,  might  be  expected  from  one  of  his  age  and  intelligence, 
it  will  be  sui&cient.     Ibid.  222. 

9.  Corporate  duty  and  liability — in  respect  thereto — as  to  the  char- 
acter of  use  allowable.    See  MUNICIPAL  GOKPORATIONS,  9, 10, 11. 

As  BETWEBM  MASTBB  AND   BEBYANT. 

10.  Fellow-servants— injury  to  one  from  the  negligence  of  another^ 
liability  of  common  master — burden  of  proof — negligence  of  master. 
See  MASTER  AND  SEEVANT,  7  to  iO. 

11.  Negligence  of  master — injury  to  servant — liability,  when  ser- 
vant takes  the  hajgard  of  his  employment.    Same  title,  6. 

Absence  of  gounseij  pending  xiUAii. 

12.  Whether  the  deftivdant  chargeable  with  negligence,  -  See  NEW 
TBIAL,  1. 

NEW  TBIAL. 
Absence  of  oounseij. 

1.  Negligence.  On  account  of  the  sickness  of  defendant's  counsel, 
the  cause  in  which  he  was  employed  was  set  at  the  foot  of  the  September 
calendar  by  consent,  and  after  the  death  of  the  counsel  so  employed,  the 
defendant  employed  other  counsel  in  February  following,  who,  suppos- 
ing the  cause  was  placed  at  the  foot  of  the  February  calendar,  in  which 
case  it  would  not  be  called  for  trial  at  that  term,  so  informed  the  defend- 
ant, and  dii'scted  him  to  wait  for  notice,  and  while  such  attorney  was 
absent  trying  a  cause  in  another  county,  the  case  was  tried,  and  a  verdict 
rendered  against  the  defendant,  and  the  court  refused  to  set  aside  the 
verdict  and  allow  a  new  trial:    Held,  that  as  the  defendant  was  charge- 
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able  with  some  negligence,  it  coald  not  be  said  the  court  abased  its  dis- 
cretion in  refusing  to  open  the  case  and  allow  a  new  trial.  Walah  y. 
Walah  ei  al  655. 

NONSUIT. 
Dibectinq  a  nonsuit.    See  PEACTICE,  4. 

NOTICE. 

UnDBB  THE  BBCOBDINQ  IiAW. 

1.  Notice  of  lie»  as  to  prior  incumbrance  —  by  recitals  in  deed. 
Where  a  vendor  of  land  states  in  his  deed  that  it  is  subject  to  an  indebt- 
edness of  his,  naming  the  amount  and  to  whom  it  is  owing,  and  that  the 
grantee,  as  a  part  of  the  considemtion  of  his  deed,  assumes  the  payment 
thereof,  such  deed  will  create  an  express  lien  or  charge  on  the  land  for 
a  distinct  portion  of  the  purchase  money;  and  the  recording  of  the  same 
will  be  notice  of  such  lien  to  all  persons  claiming  under  the  grantee. 
Such  a  lien  will  have  all  the  efficacy  of  a  mortgage.  Sidwell  v.  Wheaton, 
267. 

Obdebb  made  in  pbogbess  of  cause. 

2.  To  tohat  extent  parties  are  ckarffeable  mth  notice  thereof.  Par- 
ties are  bound,  at  their  peril,  to  take  notice  of  all  orders  regularly  made 
in  the  progress  of  a  cause.  So  if  the  cause  is  placed  upon  the  triul 
docket,  it  is  the  duty  of  the  parties  to  be  present  when  it  is  reached  on 
the  call  for  final  disposition;  and  if  they  are  not,  in  the  absence  of  a 
reasonable  excuse,  they  must  suffer  the  consequences.  Cleaver  v.  Smith 
et  al  114. 

Dissolution  of  pabtnubship. 

3.  Of  the  notice  required  to  protect  retiring  partner  —  mailing 
notice^presumption.     See  PARTNERSHIP,  2,  3. 

Municipal  obdinance. 

4.  Inhabitants  of  municipality  chargeable  tpith  notice  of  the  con- 
Unts  and  purposes  of  its  ordinances.  See  MUNICIPAL  CORPORA- 
TIONS, 17. 

ORDINANCE. 
Municipal  cobpobationb. 

1.  Special  assessment  for  improvement  of  street — necessity  for  an 
ordinance,  and  its  requisites.     See  SPECIAL  ASSESSMENT,  1  to  5. 

2.  Inhabitants  of  municipality  chargeable  with  notice  of  the  con- 
tents and  purposes  of  its  ordinances.  See  MUNICIPAL  CORPORA- 
TIONS, 17. 
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PARK  COMMISSIONERS. 

GONSIBERBD  AS  A  MUNICIPAIi  COBPORATION. 

1.  Power  to  levy  special  awiesaments*  The  West  Chicago  Park  Com- 
missioners are  a  qu<iai  public  corporation  for  park  poTposes,  and  as  such 
have  the  power  to  take  steps  to  cause  property  benefited  by  the  estab- 
lishment of  a  boulevard,  to  be  specially  assessed  for  the  cost  of  the  same. 
Kedzie  et  al,  v.  West  Chicago  Park  Commisaionera,  280. 

2.  £l/jrect  of  the  act  of  1873,  aa  granting  new  po\rera,  and  of  the 
mode  of  procedure  under  the  several  acta  on  the  aubject.  Section  12 
of  the  act  entitled  *'An  act  in  regard  to  the  completion,  improvement 
and  management  of  public  ])arks  and  boulevards,  and  to  provide  a  more 
efficient  remedy  for  the  collection  of  delinquent  assessments,**  approved 
May  2,  1873,  relates  to  a  new  and  entirely  different  subject  matter  not 
provided  in  the  original  act  relating  to  the  West  Chicago  Park  Comniis- 
sioners,  and  invests  them  with  powers  they  did  not  before  have.  Ibid.  280. 

3.  The  language  of  that  section,  to  the  effect  that  the  cost  and  ex- 
pense of  acquiring  title  to  land  for  a  connecting  boulevard  or  pleasure 
way  "shall  be  levied  upon,  and  collected  by  special  assessment  upon,  the 
propei-ty  deemed  specially  benefited  by  the  location  of  such  boulevard 
or  pleasure  way,  in  the  same  manner  as  the  cost  of  other  lands  for  parks 
and  boulevards  is  assessed,  under  the  several  acts  creating  such  boards," 
means  that  the  same  shall  be  done  by  and  through  the  same  agencies 
or  instrumentalities  as  were  provided  in  such  former  acts.  Section  4  of 
the  act  of  May  2,  1873,  does  not  compel  action  in  pursuance  of  its  terms 
in  a  proceeding  under  section  12,  and  does  not  repeal  section  13  of  the 
act  of  February  27.  1869.     Ibid.  280. 

PARTIES. 
Enforcing  a  trust. 

1.  In  favor  of  creditora-^eraonal  repreaentationa  of  a  deceased 
creditor— heira  aa  representing  debta  due  the  ancestor— in  equity,  A 
conveyance  of  land  was  made  in  trust,  to  secure  certain  creditors,  one 
item  of  the  indebtedness  intended  to  be  secured  being  described  as  a 
claim  of  the  estate  of  S.  Seven  years  afterward,  certain  other  creditors 
secured,  filed  their  bill  against  the  trustee,  to  enforce  the  trust,  making 
the  unknown  heirs  of  S.  parties.  No  objection  was  made  in  the  court 
below  that  the  administrator  or  executor  of  S.  was  not  made  a  party,  but 
this  objection  was  first  made  in  the  Appellate  Court:  Held,  that  it  would 
be  presumed  the  estate  of  S.  was  settled  after  so  great  a  lapse  of  time, 
and  that  this  part  of  the  estate  had  vested  in  his  heirs,  in  the  absence  of 
anything  appearing  to  the  contrary.  In  equity  the  title  is  treated  as  being 
where,  in  good  conscience,  it  ought  to  be.  Rankin  v.  Barcroft  A  Co, 
et  al.  441. 

2.  After  the  settlement  of  an  estate  the  heirs  of  the  decedent  will,  in 
equity,  be  treated  as  the  owners  of  any  uncollected  claim  due  the  estate; 
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and  if  they  are  made  parties  to  litigation  involving  the  collection  of  such 
claim,  the  debtor  \rill  be  protected  in  making  payment  to  them.    Rankin 
V.  Barcroft  <j&  Co.  et  al  441. 
Assignment  of  dower. 

3.  Lands  held  in  severalty -—against  whofii  dowress  may  proceed. 
See  DOWER,  5. 

PARTITION. 
By  agreement. 

1.  Inequality  of  the  division— estoppel.  Husband  and  wife  agreed 
to  divide  a  lot  of  ground  so  that  the  wife  should  receive  one-thii'd  in 
value  of  the  whole  lot,  and  they  each  selected  a  third  person,  who  made 
the  division,  which  was  satisfactoiy  to  them.  In  suit  for  partition  the 
court  confirmed  this  division,  without  regard  to  the  exact  value  of  the 
part  set  off  to  the  wife:  Held,  that  the  husband,  having  acquiesced  in 
the  division  as  made,  could  not  be  heard  to  allege  that  the  wife  received 
more  in  value  than  one-third  of  the  whole  lot.  McDowell  v.  McDowell, 
255. 

PARTNERSHIP. 

Interest  in  profits. 

1.  Whether  a  partnership,  A  person  may  contreet  with  a  particular 
member  of  a  firm  for  an  interest  in  his  share  of  the  profits,  without 
making  himself  a  member  of  such  fiim  and  liable  for  its  debts.  Meyer 
et  al,  V.  Krohn  et  al,  574. 

Dissolution. 

2.  Of  the  nxytice  required,  to  protect  retiring  partner.  As  to  persons 
who  have  never  had  any  business  transactions  with  a  partnership  firm, 
notice  by  publication  in  a  newspaper  published  at  the  place  of  business 
of  the  firm,  of  its  dissolution  or  the  withdrawal  of  a  member,  is  sufficient; 
but  as  to  those  who  have  had  previous  dealings  with  it,  actual  notice  or 
its  equivalent  must  be  shown,  to  protect  the  retiring  member  from  lia- 
bility for  debts  subsequently  incurred  in  the  firm  name.     Ibid.  574. 

3.  Mailing  notice — presumption.  Proof  of  the  mailing  of  notices  of 
the  dissolution  of  pailnerahip  and  of  the  retirement  of  certain  members 
thereof,  properly  addressed  to  persons  having  had  prior  dealings  with  the 
firm,  is  prima  facie  evidence  that  the  notices  have  been  received  by  the 
parties  to  whom  they  were  addressed;  but  such  presumption  may  be 
rebutted  by  proof  that  they  were  not  received.     Ibid.  574. 

Accounting  between  partners. 

4.  How  far  assets  of  firm  in  hands  of  receiver  are  beyond  control 
of  parties — creditors  obtaining  priority  over  each  other.  See  RE- 
CEIVERS, 1  to  4, 


746  IKDEX. 

PAYMENT. 

To  OMB  OF  TWO  PATSB8. 

1.  Payment  to  one  of  two  joint  pajeea  extjngwwhiw  the  debt  Lgma» 
T.  Qedney,  388. 

SaiiB  fob  cash. 

2.  Payment  hy  check.    See  SALES,  1. 
Payments  to  an  bzbcutob. 

3.  In  money-^not  property.  See  ADMINISTBATIOK  OF  ES- 
TATE8. 10.  11. 

PLEADING. 

Of  THB  DBCIiABATION. 

1.  In  personal  acHon  to  recover  taxen.  In  an  action  of  debt,  to  re- 
cover taxes  dne  upon  lands  forfeited  to  the  State,  it  is  essential  that  the 
declaration  allege  the  fact,  not  only  that  the  defendant  was  the  owner  of 
the  real  estate  against  which  the  deiinqaent  taxes  are  charged,  bnt  also 
the  farther  snbstantiTe  fact  that  he  was  snch  owner  at  the  time  sach  taxes 
became  a  charge  against  the  real  estate.  A  failure  to  allege  these  facts 
affords  grounds  for  arresting  the  jadgment   Bovmanr,  The  People^  A14. 

Plbadino  mattbbb  of  eyidencb. 

2.  It  is  not  proper  for  a  pleader  to  plead  mere  matters  of  eTidenoe  in 
any  case.    Zimmerman  y.  WiUard  et  aL  364. 

AliUEOINO  FBAUD. 

3.  Whether  the  pleader  atatea  a  mere  conclusion.  To  an  interpleader 
by  an  assignee  for  the  benefit  of  creditors,  filed  in  a  salt  by  attachment 
against  the  assignor  and  another,  who  were  sued  as  partners,  claiming  the 
property  attaohed  and  the  debts  gamisheed  as  having  passed  under  the 
assignment  for  creditors,  the  attaching  creditor  replied. that  the  deed  of 
asHignment  "was  executed,  made,  had  and  contrived  by  the  said  grantor 
therein,  of  his  fraud  and  covin,  with  the  intent  and  purpose  to  deky, 
hinder  and  defraud  his  creditors,"  etc.  The  court  sustained  a  demurrer 
to  the  replication:  Held^  that  the  replication  was  good  in  both  substance 
and  form.  The  pleading  was  not  obnoxious  to  the  objection  that  it 
stated  the  mere  conclusion  of  the  pleader,  and  not  the  facts  constituting 
the  fraud.  The  making  of  the  deed  of  assignment,  and  the  fraudulent 
intent,  were  the  two  facts  essential  to  the  defence,  and  they  were  dis- 
tinctly averred.     Ibid.  364. 

Effect  of  a  tbayerse. 

4.  As  properly  denying  the  allegaiions  in  a  prior  pleading,  or,  as 
amounting  to  an  admission.  In  an  action  against  several  as  partners, 
where  the  plaintiff^s  replication  to  a  plea  denying  the  joint  liability  of 
one  of  the  defendants  as  a  partner,  alleging  that  for  two  years  prior  to 
the  contracting  of  the  indebtedness  sued  on,  such  defendant  was  a  part- 
ner, during  which  time  plaintiff  dealt  with  such  firm  and  gave  it  credit, 
and  that  at  the  time  the  debt  sued  on  was  contracted  in  the  firm  name. 
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the  plaintiff  had  no  notice  that  such  defendant  had  ceased  to  be  a  member 
of  the  firm,  a  rejoinder  traversing  the  allegations  of  the  replication  is 
good.  Bnt  if  the  replication  farther  alleges  that  at  the  time  of  contract- 
ing the  debt  sued  on,,  the  defendant  so  claiming  to  have  retired  from  the 
firm,  and  one  of  his  co-defendants,  oonstitnted  one  firm,  and  that  such 
firm  sued  was  composed  of  his  firm  and  two  others  sued,  the  rejoinder 
will  be  bad,  as  admitting  his  joint  liability.  Meyer  et  al,  y.  Krohn  et  ah 
574. 

5.  And  where  a  replication  to  such  a  plea  alleges  that  up  to  a  day 
named  the  defendants  were  partners,  and  as  such  had  dealings  with  the 
plaintiff,  and  that  after  that  date  he,  without  notice  of  the  withdrawal  of 
such  defendants  from  the  firm,  gave  the  firm  credit,  and  the  defendants 
rejoin  that  at  the  time  of  making  the  promises  they  had  ceased  to  be  such 
partners,  of  which  fact  the  plaintiff  had  notice,  etc.,  this  vriU,  so  far  as  the 
issue  on  such  rejoinder  is  concorned,  constitute  an  admission  of  record 
of  the  existence  of  the  partnership  up  to  the  day  and  date  named  in  the 
replication.    Ibid.  574. 

Waiter  of  bemubbeb. 

6.  By  pleading  over,  A  defendant,  by  answering  a  bill  in  chancery 
after  the  overruling  of  his  demurrer  thereto,  waives  his  demurrer,  except 
so  far  as  he  may  have  the  same  advantage  on  final  hearing;  and  he  can 
not  assign  for  error  the  ruling  upon  the  demurrer.  Gordon  et  al.  v. 
Reynolds,  118. 

Pleading  sPECiAiiLT. 

7.  Whether  the  plainlijUT  must  declare  specially.  Where  the  promise 
to  pay  money  is  a  collateral  undertaking,  the  declaration  in  an  action  for 
a  failure  to  pay  must  be  special;  but  when  the  promise  is  an  original 
undertaking,  a  recovery  may  be  had  under  the  common  counts.  Pover 
y.  Rankin,  52. 

8.  So  where  the  purchaser  of  a  lot  of  com  gave  a  check  for  $1000  to 
the  defendant,  to  be  held  until  com  to  that  amount  was  delivered,  and 
then  paid  to  the  seller,  and  a  party  holding  a  chattel  mortgage  on  the 
com  would  not  consent  to  its  delivery  until  the  defendant  agreed  and 
promised  to  pay  the  same  to  him,  it  was  held,  that  the  mortgagee  to  whom 
the  promise  was  made  might  recover  the  $1000,  under  the  common  counts, 
after  the  delivery  of  the  coiti,  such  promise  being  regarded  as  an  original 
undertaking,  as  distinguished  from  one  that  is  merely  collateral.  Ibid.  52. 

9.  Statute  of  Frauds  should  be  specially  pleaded.  The  Statute  of 
Frauds  can  not  be  relied  on  as  a  defence,  in  any  case,  unless  insisted 
upon  by  plea  or  answer.  Without  it  is  thus  interposed,  a  trust  resting  in 
parol  will  be  enforced  the  same  as  if  it  was  in  writing.  Gordon  et  al.  v. 
Reynolds,  118. 

Defect  in  piiEADiNO. 

10.  Cured  after  verdict.  See  AMENDMENTS  AND  JEOFAILS,  8,  9. 
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AliLKOATIOKS  AKD  PBOOP8. 

1.  In  cases  in  ckaneerif.  The  rale  In  equity  is,  fhftt  the  prooCi  mart 
correspond  with  the  allegations  of  the  bill,  and  be  responsive  thereto. 
Bat  a  variance  not  sabstautial  will  not  be  fatal  Kiddsr  v.  Fandersioot, 
133. 

2.  So  where  a  party,  to  secure  a  loan  of  $2500,  conveyed  to  the  lender 
eighty  acres  of  land  as  a  secarity,  taking  back  a  written  agreement  for  a 
reconveyance  on  payment  of  the  principal,  and  $270  for  each  year  of  the 
credit  given,  but  it  was  alleged  in  the  bill  to  foreclose  that  the  mortgagor 
was  to  pay  $250  a  year  as  rent  for  the  land,  and  the  taxes  thereon,  and 
it  appeared  that  $20  of  the  yearly  payment  was  for  the  payment  of  the 
taxes,  and  $250  for  interest,  it  was  Md^  that  there  was  no  substantial 
variance.    Ibid.  133. 

Mandamus. 

3.  Of  the  petition-- necessary  averments  —  posting  riUage  ordi- 
nances—allegata  and  probata  must  agree.    See  MANDAMUS,  1,  2,  3. 

POLICE  POWERS. 
Municipal  oorporationb. 

Cities  and  villages  organized  under  the  general  lau>—eTtent  as  to  sub- 
ject  matter  of  police  powers.    See  MUNICIPAL  CORPORATIONS,  3. 

POSSESSION. 
Pbopebty  in  hands  of  receiteb. 

1.  Receiver's  possession  is  the  custody  of  the  lav — not  disturbed 
without  consent  of  court  appointing  him.     See  RECEIVERS,  1  to  4. 

Possession  of  lanb. 

2.  How  acquired  by  purchaser  at  sale  of  lands  to  pay  debts.  See 
ADMINISTRATION  OF  ESTATES,  9. 

3.  Power  of  a  court  of  equity  to  give  possession  of  land — excep- 
tions to  the  general  rule.     See  CHANCERY,  19,  20. 

4.  Specific  performance— verbal  promise  to  procure  title  and  convey 
land— making  improvements  ^cithout  possession  under  the  contract — 
Statute  of  Frauds.     See  CHANCERY,  27,  28,  29. 

PRACTICE. 
Time  to  object,  bto. 

1.  That  evidence  is  not  admissible  under  the  pleadings.  If  a  decla- 
ration  contains  no  averment  to  authorize  the  admiRRiou  of  evidence  to 
prove  a  particular  fact,  objection  should  be  specifically  made  to  the 
introduction  of  such  evidence  at  the  time  it  is  offered,  so  that  the  objec- 
tion may  be  obviated  by  an  amendment  of  the  declaration.  If  not  so 
made  the  objection  will  be  deemed  to  have  been  waived.  Ladd  v.  PigoU, 
647. 
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2.  How  and  when  to  avail  of  error  in  the  ruling  of  the  trial  court — 
by  eMfeption^  motion  in  arrest,  or  for  a  new  triaL  Where  the  ad  dam- 
num laid  in  the  original  declaration  was  $3000,  bnt  in  the  amended 
declaration  it  was  laid  at  $1000,  and  the  affidavit  to  hold  to  bail  stated 
the  indebtednoBs  to  be  $2578.75,  for  whioh  sum  the  court  assessed  the 
plniutiiTs  damages  and  rendered  judgment,  there  being  no  exception 
taken,  and  no  motion  made  in  arrest  or  for  a  new  trial,  it  was  held,  that 
as  the  error  might  have  been  obviated  by  amendment,  if  pointed  out  and 
insisted  upon  in  the  trial  court,  it  afforded  no  ground  of  reversal.  Utter 
et  al,  V.  Jc^ffray  4b  Co,  470. 

3.  Where  a  cause  is  tried  by  the  court  without  a  jury,  if  the  court 
assesses  the  plaintiff's  damages  in  excess  of  the  od  damnum  in  the  decla- 
ration, the  defendant  must  except  to  the  finding,  or  take  advantage  of 
the  error  by  motion  in  arrest  or  for  a  new  trial  in  the  trial  court,  before 
he  can  make  the  objection  in  an  appellate  court    Ibid.  470. 

DnCBOTINO  A  NONSUIT. 

4.  Where  there  is  evidence  tending  to  prove  the  averments  of  the 
declaration  put  in  issue,  a  motion  for  a  nonsuit  will  be  properly  refused. 
Ladd  V.  Pigott,  647. 

Second  triai<. 

5.  While  a  former  verdict  ia  still  pending.  In  1881  a  verdict  was 
rendered  in  a  cause  in  favor  of  the  plaintiff,  and  afterward,  in  1884,  with- 
out its  being  set  aside,  another  jury  was  called  which  rendered  a  verdict 
for  the  same  amount  in  favor  of  the  plaintiff,  upon  which  judgment  was 
rendered:  Held,  that  as  a  mere  verdict  could  do  the  defendant  no  harm, 
and  as  the  court  would  render  but  one  judgment,  the  irregularity  worked 
no  injury.     Walsh  v.  Walsh  et  al.  655. 

Ik  Supbriob  Court  of  Cook  county. 

6.  Hearing  before  different  judges  in  the  same  case.  A  cause  being 
called  for  trial  in  the  Superior  Court  of  Cook  county ,i  the  presiding  judge 
transferred  the  same  into  the  bmnch  of  that  court  held  by  another  judge, 
where  it  was  tried,  and  a  motion  made  by  the  defendant  to  set  aside  the 
verdict  and  allow  him  to  defend.  The  judge  of  the  branch  court  refused 
to  consider  the  motion  in  respect  to  the  regularity  of  the  call  in  the  other 
court  and  of  the  transfer,  and  directed  the  parties  to  appear  before  the 
other  judge  in  respect  to  that  matter,  who  overruled  the  motion  in 
respect  to  the  matters  in  his  court,  and  on  a  further  hearing  the  judge 
to  whom  the  cause  had  been  transferred,  overruled  the  motion  on  the 
merits:  Held,  that  there  was  no  error  in  each  judge  passing  upon  so 
much  of  the  proceeding  as  took  place  before  him,  and  in  the  final  over- 
ruling of  the  motion  by  the  judge  who  tried  the  case.    Ibid.  655. 

Amendment  of  the  becord. 

7.  Allowable  duHng  the  term.  See  AMENDMENTS  AND  JEO- 
FAILS,  6, 
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Quo  WABRANTO. 

8.  Proceedings  <m  the  retation  of  the  Auditor-^-against  tnmtranee 
company-cleave  to  file  information  vntkout  a  rwte  niai-^proceedinge 
after  leave  granted.    See  QUO  WABRANTO. 

PBACTICE  IN  THE  SUPREME  COURT. 
Record  filed  ik  wrono  court. 

1.  Where  an  appeal  was  allowed  to  the  Appellate  Court  upon  con- 
dition of  filing  a  bond  within  a  given  time,  which  was  done,  and  the 
tianscript  of  the  record  was  filed  in  this  court,  and  there  was  no  joinder 
in  error  or  appearance  by  the  other  party,  so  that  the  canse  could  be 
treated  as  a  writ  of  error,  there  being  no  appeal  for  this  court  to  act  on, 
the  case  was  stricken  from  the  docket.     Oage  v.  Amdt,  318. 

What  mat  re  absionbd  as  error. 

2.  Ruling  affecting  interests  of  parties  not  complaining.  On  the 
appeal  of  one  of  several  defendants,  only,  from  a  decree  in  partition, 
this  court  may  refuse  to  consider  a  ruling  as  to  the  interests  ot  other  de- 
fendants not  joining  in  the  appeal  and  taking  no  steps  to  have  the  decree 
as  to  them  reversed.  A  party  can  not  assign  for  error  that  which  does 
not  prejudice  his  or  her  rights.    Ransom  v.  Henderson  et  aL  528. 

3.  As  to  matters  favorable  to  adverse  party.  A  party  can  not  assign 
for  error  the  exclusion  of  evidence  offered  by  him,  which,  if  admitted, 
would  establish  the  issue  in  favor  of  his  adversaxy.  Meyer  el  aLr. 
Krohn  et  al  574. 

4.  Trial  by  the  court — when  its  finding  can  not  be  <issigned  as  error. 
See  EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS,  2. 

Error  will  not  alwats  betsrse. 

6.  Ruling  that  a  good  pleading  is  bad^  tphen  there  are  issues  on 
othet  pleadings  equally  availing.  It  is  sui&cient  in  any  case  that  there 
is  one  issue  under  which  a  given  defence  may  be  proved.  Therefore  a 
reversal  will  not  be  given  for  sustaining  a  demurrer  to  a  good  plea  or 
replication,  where  the  evidence  is  admissible,  and  has  been  heard  under 
some  other  issue.    Zimmerman  v.  Willard  et  aL  364. 

6.  And  where  all  matters  set  up  in  special  pleas  are  available  in  de- 
fence under  the  geneinl  issue,  an  error  in  sustaining  a  demurrer  to  the 
special  pleas  will  not  require  a  reversal  of  the  judgment  WalsA  v. 
Walsh  et  al.  655. 

7.  As  to  cLdmission  of  evidence.  The  admission  of  parol  evidence 
which  may  vary  or  change  the  terms  of  a  written  contract,  when  the 
party  introducing  the  same  obtains  no  relief  whatever  on  the  contract,  is 
an  error  working  no  harm,  and  no  ground  of  reversal.  McDoweU  v. 
McDowell,  255. 

8.  Refusal  of  instruction.  The  refusal  of  a  proper  instruction  in 
respect  to  certain  evidence  will  not  be  such  material  error  as  to  require  a 
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reTenal,  when,  from  all  the  eTidence,  the  finding  must  have  been  the 
same  had  it  been  given.     Crain  et  aL  v.  First  National  Bank  of  Jack- 
sonville,  516. 

9.  Variance — decree  tpitkout  amending  hill,  A  bill  by  a  vendor  of 
land  for  a  specific  performance  of  the  contract,  alleged  that  the  com- 
plainant was  seized  in  fee  of  the  premises  whiph  he  agreed  to  convey, 
sabject  to  the  payment  of  a  mortgage  indebtedness  in  the  agreement 
mentioned,  and  the  taxes,  and  that  they  were  free  of  all  other  incnm- 
bnnces.  The  agreement  described  the  indebtedness  as  "a  certain  mort- 
gage in  favor  of  G.  R.  and  A.  E.,  given  to  secnre  the  snm  of  $4000," 
etc.,  and  the  deed  tendered  described  the  mortgage  in  the  same  way. 
The  evidence  showed  th6  existence  of  a  mortgage  to  A.  E.,  to  secure 
$2500,  due  in  four  years,  and  $1500,  dae  in  three  years.  The  decree 
found  the  mortgage  debt  correctly:  Held,  that  the  complainant  tech- 
nically should  have  amended  his  bill,  averring  the  mistake  in  the  de- 
scription of  the  mortgage  assumed;  but  as  the  con-ect  amount  of  the 
incumbxance  appeared  both  in  the  pleadings  and  proof,  the  error  was 
not  of  such  importance  as  to  justify  a  reversal  of  the  decree.  Lyman 
V.  Gedney,  388. 

10.  Self-defence— as  to  instructions.  An  instruction  given  on  the 
trial  of  a  person  upon  the  charge  of  murder,  upon  the  law  of  self- 
defence,  against  the  defendant,  though  abstractly  erroneous  may  not 
afford  a  ground  for  a  reversal  of  a  judgment  of  conviction,  where  no 
case  of  self-defence  is  shown  by  the  evidence.  Panton  v.  The  People, 
505. 

Yaoatino  judgment. 

11.  Entered  under  misapprehension  of  fact.  Where  a  judgment  of 
this  court  is  entered  in  vacation,  reveming  the  judgment  of  the  Appellate 
Court  inadvertently,  and  upon  a  misapprehension  of  the  facts  shown  by 
the  record,  it  will,  on  its  own  motion,  vacate  such  judgment  and  cause 
the  proper  one  to  be  entered.  Stafford  v.  Chicago,  Burlington  and 
Quincy  Railroad  Co.  244. 

PRECEPT.     See  TAXATION  AND  TAX  TITLES,  6,  7. 

PRESUMPTIONS. 
Op  IiAW  and  pact. 

1.  Legality  of  marriage— presumptions  in  respect  thereto — long 
continued  absence  of  former  husband.    See  MARRI.\GE,  1  to  4. 

2.  Death  of  absent  person— presumption  from  long  continued  ab- 
sence—evidence.    See  DEATH,  1,  2,  3. 

3.  Deed  of  conveyance  from  a  flrm^presumption  as  to  whether  by 
all  its  members.    See  CONVEYANCES,  3. 
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4.  Presumption  to  mutain  a  Judgment  On  an  iasne  of  £ftet  as  to 
the  giving  of  notioe  of  the  dissolution  of  a  flim,  where  the  evidenee  of 
the  defendants  shows  the  mailing  of  snch  notioe  to  the  plaintiff,  properly 
addressed,  and  that  of  the  plaintiff  that  it  never  was  received,  and  the 
jory  find  for  the  plaintiff,  it  will  be  presumed  in  favor  of  the  judgment 
below  that  the  jury  found,  as  matter  of  fact,  that  snch  notice  was  never 
received.    Meyer  et  al  v.  Krohn  et  at  574. 

PRINCIPAL  AND  AGENT. 
Batification. 

By  principal  of  acta  of  agent.    See  AGENCY,  3. 

PROBATE  OF  WILLS.    See  WILLS,  1  to  4. 

PROMISSORY  NOTES. 
Limitation  act  op  1872. 

1 .  Effect  as  to  note  given  prior  to  that  time^Umitation  sixteen  years. 
See  LIMITATIONS,  6. 

Consideration. 

2.  Note  intended  as  a  gift— not  recoverable  at  law.  See  CONSID- 
ERATION, 1. 

PUBLIC  PROPERTY. 

Of  the  SAIiE  THEREOF. 

1.  As  to  the  potrer  of  legislature  to  sell  public  property^  In.  the 
absence  of  constitational  restriction  the  legislature  may  authorise  public 
property,  or  property  held  by  the  State,  to  be  sold  and  conveyed  to  pri- 
vate individuals,  where  no  trust  in  favor  of  private  individuals  stands  in 
the  way.    Lyman  v.  Oedney,  388. 

2.  When  private  rights  prevent  sale  of  public  property.  Where  a 
private  individual  conveys  property  to  the  public  for  a  specified  use,  or 
where  the  public  authorities  pint  and  lay  off  grounds  as  dedicated  to  a 
public  use,  and  sell  other  adjacent  property  on  the  faith  of  such  public 
use  remaining,  and  in  considei-atiou  of  its  benefits  to  the  property  sold, 
it  seems  that  such  property  so  dedicated  to  the  public  can  not  afterwards 
be  sold  to  private  persons,  to  tlie  detriment  of  those  who  purchased  in 
consideration  of  the  donation.  But  a  person  buying  a  lot  around  a  public 
square  after  the  sale  of  one  or  more  lots  therein,  can  not  be  heard  to  com- 
plain, nor  can  any  one  else,  after  the  lapse  of  fifty  years.    Ibid.  388. 

3.  Although  it  may  have  been  once  doubtful  as  to  the  right  of  county 
commissioners  to  sell  a  portion  of  the  lots  in  a  block  marked  ''public 
square,"  yet  if  such  a  sale  is  acquiesced  in  by  the  public  authorities  and 
private  persons  interested,  for  the  period  of  fifty  years,  all  persons  will 
be  estopped  to  question  the  validity  of  such  sales  as  against  the  private 
rights  of  those  claiming  under  the  purchase.    Ibid.  388. 
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PUBCHA8ER.     See  VENDOR  AND  PUECHASEB. 

QUO  WARRANTO. 
Whbthbb  a  publio  or  pbivatb  pbosbcution. 

1.  The  Auditor  against  an  insurance  company.  The  Auditor  of 
Public  Accoants  is  given,  by  statute,  supervision  over  life  ns  well  as  other 
insurance  companies;  and  when  companies  assume  to  insure  without  hav- 
ing sufficient  legal  authority,  it  is  within  the  line  of  his  duty  to  cause  them 
to  be  prosecuted,  and  to  be  deprived  of  their  assumed  franchises.  An 
information  in  the  nature  of  a  quo  warranto,  filed  by  the  Attorney  Gen- 
eral on  the  relation  of  the  Auditor,  against  a  private  corporation  assuming 
to  insure,  is  not  a  private  but  a  public  prosecution.    In  this  regard,  such 

.  a  case  is  pot  analogous  to  that  of  The  People  ex  rel.  v.  North  Chicago 
Ry,  Co.  88  m.  538.  There  the  application  was  by  a  private  party  to  file 
an  information,  while  here  it  is  by  the  Attorney  General,  at  the  instiance 
of  the  Auditor  of  Public  Accounts,  in  the  performance  of  his  duties  as 
a  public  officer.    People  ex  rel.  Swigerl  v.  Oolden  Rule  ei  al,  34. 

Lbavb  to  file  infobmation. 

2.  Without  a  rule  nisi.  Under  the  present  statute  the  court,  or  judge 
thereof  in  vacation,  may  act  upon  the  petition  of  the  relator  for  leave  to 
file  an  information  in  the  nature  of  a  quo  warranto^  without  first  laying  a 
rule  upon  the  respondents  to  show  cause  against  granting  the  leave,  and, 
if  satisfied  that  there  are  probable  grounds  for  the  filing  of  the  petition, 
allow  it  to  be  filed.    Ibid.  34. 

PBOCEEDIlfaS  APTEB  LBAYB  OBANTEP. 

3.  Power  of  the  court  to  vacate  the  order  granting  leave— upon  what 
grounds.  Where  a  circuit  court,  in  term  time,  allows  an  information  in 
the  nature  of  a  quo  warranto  to  be  filed,  and  orders  a  summons  to  be 
issued,  the  discretionary  powers  of  the  court  are  exhausted,  and  the 
issues  of  fact  or  of  law  presented  by  the  pleadings  must  then  be  tried. 
If  the  information  is  insufficient,  the  respondents  should  demur,  other- 
wise they  should,  by  plea,  set  up  any  defence  they  may  have.    Ibid.  34. 

4.  If  leave  to  file  the  information  is  granted,  and  on  order  made  by 
the  court  for  the  issue  of  summons,. upon  a  misapprehension  of  some 
fact  material  to  be  known  before  making  such  order,  but  for  the  supposed 
existence  of  which  it  would  not  have  been  made,  it  is  competent  for  the 
oonri  to  vacate  the  order  at  any  time  during  the  teim  at  which  it  is  made. 
Ibid.  34. 

5.  Where  the  court  has,  on  a  proper  affidavit  showing  probable  cause, 
granted  leave  for  the  filing  of  an  information  by  the  Attorney  General,  it 
will  be  error  to  vacate  the  order  granting  leave  for  reasons  or  grounds 
which  should  be  interposed  as  a  defence  on  the  final  hearing.    Ibid.  34. 

RATIFICATION. 

BT  PBINCIPAIi. 

Of  acts  of  agent    See  AGENCY,  3. 
48—114  III. 
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BEA80NABLE  DOUBT.    See  CKHGNAL  LAW.  7. 

BECEIYEBS. 
Pbopertt  in  hands  of  hbceitxb. 

1.  How  far  tutsets  in  the  kanda  of  a  receiver  are  hey  and  the  ronirol 
of  the  parties,  or  of  eredilorn — and  herein,  of  creditors  ohiaiwiMg  pri- 
ority over  each  other.  The  poflsession  of  a  reoeiveT,  as  an  officer  of  the 
eonrt,  is  the  onetody  of  the  U«,  and  he  holds  tiie  piCpeitj  or  funds  for 
the  benefit  of  the  party  or  parties  whom  the  coort  sfaall  find  entitled 
thereto;  and  the  law  wHl  not  permit  the  reoefver^s  possession  to  be  dis- 
tarbed,  ▼ithoot  the  consent  of  the  conrt  that  first  obtained  jnrisdietion 
to  appoint  him.    Jackson  et  al  ▼.  Lahee,  987. 

2.  Where  a  receiver  has  been  appointed  on  a  bill  filed  by  one  partner 
against  his  oo-partner,  merely  to  hold  the  property  or  fonde  pending  the 
litigation  between  the  parties,  creditors  of  the  firm  are  not  bound  to  wait 
till  the  eqnities  between  the  parties  may  be  adjusted,  as  that  might  never 
be  done.  In  snch  case  the  assets  are  treated  as  still  belonging  to  the 
firm,  and  creditors  may  proceed  in  any  lawful  way  to  acquire  a  lien  en- 
titling them  to  priority  over  less  diligent  orediton.    Ibid.  287. 

3.  A  receiver  was  appointed  on  bill  filed  by  one  partner  against  the 
other  for  the  settlement  and  adjustment  of  the  paitnership  accounts  and 
the  payment  of  creditors  of  the  firm,  which  was  insolvent^  and  the  court 
had  ordered  notice  to  be  given  to  all  creditors  to  come  in  and  prove  their 
debts  before  the  master.  It  was  held,  that  one  of  the  creditors,  by  the 
recovery  of  a  judgment  against  the  firm  during  the  pendency  of  said  bill, 
and  the  filing  of  a  creditor's  bill  on  the  same  day  that  notice  to  creditors 
was  ordered,  did  not  acquire  any  Hen  upon  the  assets  in  the  hands  of 
the  receiver,  or  right  to  be  preferred  over  other  creditors, — and  this 
more  especially  when  such  creditor  proved  his  claim  before  the  master, 
and  shared  in  the  distribution  of  the  funds  in  his  hands.    Ibid.  287. 

4.  And  where,  in  such  case,  the  defendant  partner  appeared,  and 
consented  to  the  appointment  of  a  receiver,  who  took  possession  of  all 
the  eifeets  of  the  flrm;  it  was  held,  that  this  was  equivalent  to  placing 
the  assets  of  the  firm,  by  the  voluntaiy  act  of  the  parties,  under  the  con- 
trol of  the  'Court  for  the  benefit  of  their  credftors,  genendly,  and  that 
after  the  court  had  assumed  jurisdiction  the  parties  would  not  have  been 
allowed  to  dismiss  the  suit.     Ibid.  287. 

6.  Estoppel  of  creditor  to  claim  priority,  inconsistently  with  former 
acts.  Where  a  creditor  of  a  firm  obtafaied  judgment  after  Hxs  appoint- 
ment of  a  receiver,  on  a  bill  between  the  partners,  and  proved  bis  |ndg- 
ment  before  the  master  in  pursuance  of  an  order  of  Che  court  authorising 
the  same,  and  filed  his  petition  to  prevent  the  partners  from  dismisstng 
their  suit  and  discharging  the  receiver,  and  contested  other  claims  pre- 
sented before  the  master,  and  received  his  pro  rata  share  of  a  dividend 
ordered  to  be  paid  by  the  receiver,  it  was  held,  that  these  acts  e^opped 
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each  judgment  creditor  from  claimtng  priority  over  otber  creditors  In  the 
final  dietribotton  of  the  assets.    Jackson  ti  oL  t.  Lahee,  287. 

6.    Not  aulioect  to  execution  or  garnishment.    See  LIENS,  2. 

EECORDING  LAW. 
Notice  of  ubn. 

As  to  a  prior  incumbrance— ly  recitals  in  a  recorded  deed.  Bee 
NOTICE,  I. 

REDEMPTION  FROM  TAX  SALE.  See  TAXATION  AND  TAX  TITLES, 
11,  12. 

RELEASE  OF  DOWER.     See  DOWER,  «,  7;  CONVEYANCES,  1. 

REMEDIES. 

LlABIUTY  OF  STOCKHOIiDERS. 

Enforcement  in  chancery-^to  the  etBchmion  of  $he  remedy  <tf  icw. 
See  CHANCERY,  21.  22,  23. 

REPEAL  OF  STATUTES.    See  STATUTES,  4,  6. 

RESCISSION  OF  CONTRACTS.     See  CONTRACTS.  6. 

RESULTING  TRUST.     See  TRUSTS  AND  TRUSTEES,  6  to  9. 

REVOCATION. 

Of  liBTTKRS  OF  ADlffnnSTBATION. 

1.  On  finding  a  will— as  to  acts  prior  to  the  remocation.  fiee  AD- 
MINISTRATION OF  ESTATES,  1. 

Of  a  gift. 

2.  Its  revocation.    See  GIFT,  1. 

RIPARIAN  OWNERS. 

ACCBBTIOWB— I«AND8  BOBDERINO  ON  aiTBB. 

The  rule  of  adjusimeint  betioeen  ad^aesnt  riparian  ortners,  as  to, accre- 
tions.   See  ACCRETIONS,  1. 

SALES. 
Sale  fob  cash. 

1.  Whether  complete  before  actual  jwyment— payment  by  check. 
Where  a  contract  is  made  for  the  sale  of  grain  at  a  warehouse,  for  cash, 
the  purchaser  will  not  be  entitled  to  possession  before  payment  of  the 
price;  and  a  check  given  by  him  on  a  bank  for  the  price,  which  is  dis- 
honored, is  no  payment,  and  he  acquires  no  title  to  the  grain  by  giving 
such  worthless  check.  Peoria  and  Pekin  Union  Ry,  Co.  y.  Buckley 
et  al.  337. 
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8aI«E  of  PUBIilC  PROPRBTT.. 

2.  Ab  to  the  poirer  of  the  legislature  to  authorize  its  sale.  See 
PUBLIC  PBOPERTY,  1. 

3.  When  private  rights  vill  prevent  its  sale— sale  by  county  com- 
missioners—acquiescence by  tl^  public  and  by  private  persons— estop* 
pel     Same  titte,  2,  3. 

Tax  sales. 

4.  Sale  for  taxes  pending  an  appeal  See  TAXATION  AJW  TAX 
TITLES,  4. 

Setting  aside  tax  sale. 

5.  Upon  terms.    Same  title,  5. 

SATISFACTION  OF  JUDGMENT. 
By  attorney  of  record.    See  JUDGMENTS,  3. 

SATISFACTION  OF  MORTGAGE. 
Two  joint  mobtoaoees. 

One  of  two  joint  mortgagees^  to  whom  payment  is  made,  may  enter 
satisfaction.    See  MORTGAGES  AND  DEEDS  OF  TRUST,  2. 

SELF-DEFENCE.     See  CRIMINAL  LAW,  6. 

SET-OFF. 
In  chancery. 

Unliquidated  damages  against  a  Judgment-^ when  denied.  See 
chancery;  4. 

SPECIAL  ASSESSMENTS. 
Improvement  of  street. 

1.  Necessity  for  an  ordinance — and  requisites  thereof.  A  valid 
ordinance  is  essential  to  proceeding  by  special  assessment  for  the  im- 
provement of  a  street  by  a  city.  If  the  ordinance  is  invalid,  a  judgment 
confirming  an  assessment  on  property  is  not  authorized.  Jacksonville 
Ry,  Co.  v.  City  of  Jacksonville,  562. 

2.  An  ordinance  for  the  improvement  of  a  public  street,  the  cost  of 
which  is  to  be  assessed,  in  whole  or  in  part,  upon  abutting  proper^, 
must  specify  the  nature,  character,  locality  and  description  of  the  pro- 
posed improvement.     Ibid.  562. 

3.  An  ordinance  for  paving  a  street  partly  by  special  assessment  and 
the  residue  by  general  taxation,  required  the  pavement  to  be  what  is 
known  as  the  "Bloomington  brick  pavement,"  and  the  foundation  thereof 
to  be  laid  of  ciudera,  sand,  gravel,  or  other  materials  equally  suitable,  at 
least  six  inches  deep,  etc.    The  estimate  of  its  cost,  approved  by  the  city 
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SPECIAL  ASSESSMENTS*  Impboyement  of  street.  Continued, 
council,  showed  that  cinders  were  to  be  used.  It  was  held,  the  ordinance 
was  not  obnoxious  to  the  objection  of  uncertainty  as  to  the  materials  to 
be  used  for  the  brick  to  rest  upon.  In  suoh  case  the  words,  *or  other 
materials,**  etc.,  may  be  treated  as  surplusage.  Jtickgonville  Ry,  Co,  v. 
CUy  of  Jacksonville,  562. 

4.  An  ordinance  for  the  paving  of  a  street  is  not  void  for  uncertainty, 
because  it  requires  the  brick  pavement  to  be  laid  upon  a  foundation  of 
sand,  gravel  or  cinders.    Ibid.  562. 

6.  Nor  is  such  an  ordinance  rendered  invalid  by  a  provision  requiring 
all  the  work  done  and  materials  used  to  be  subject  to  the  approval  of  the 
city  engineer,  and  in  accordance  with  the  plans  and  specifications  to  be 
furnished  by  the  city  council.  Such  provision  does  not  give  him  the 
power  to  determine  the  kind  of  materials  to  be  used,  but  only. the  right 
to  see  that  the  materials  required  are  used^  and  the  work  done  as  directed 
by  the  ordinance.  Ibid.  562. 
Park  cokmissionebs. 

6.  Power  of  West  Chicago  Path  Commiasioners  to  levy  special 
assessments-^acts  of  1869  and  187S  construed^— grant  of  nete  powera — 
mode  of  procedure.     See  PABK  COMMISSZONEBS,  1,  2,  3. 

Fobmeb  adjudication. 

7.  As  to  judgment  of  confirmation  of  special  assessment.  See  FOR- 
MER ADJUDICATION,  3. 

Speciaij  assessment. 

8.  As  distinguished  from  special  taxation.  See  TAXATION  AND 
TAX  TITLES,  2. 

SPECIAL  TAXATION. 
Fob  iiOCAii  ihpboyehents.  See  TAXATION  AND  TAX  TITLES,  1, 2, 3. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  26  to  34. 

STATUTES. 
Constbuction  op  statutes. 

1.  Whether  to  give  a  retroactive  effect,  or  only  prospective.  As  a 
general  rule  a  statute  is  construed  so  that  it  Rhall  operate  in  fuluro  only, 
and  not  to  affect  past  transactions.  If  the  real  design  is  left  doubtful, 
the  statute  will  be  construed  so  as  to  have  only  a  prospective  operation. 
Means  et  al.  v.  Harrison,  Exr.  248. 

2.  Not  to  conflict  with  the  common  law.  Statutes  should  be  con- 
strued in  reference  to  the  principles  of  the  common  law;  and  it  will  not 
be  presumed  the  legislature  intended  to  make  any  innovation  upon  the 
common  law  further  than  the  case  absolutely  requires,  or  further  than 
that  specified  or  clearly  implied.     Smith  et  al,  v.  Laalsch  et  al.  271. 
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STATUTES.    GoNaTBUCTiON  of  statutes.    Continued. 

3.  The  naming  of  particular  ihii^fs  aa  txeludinff  aU  others.  The 
iBtroduotion  of  an  exeeptlon  m  to  the  opeistion  of  »  gonenU  Btelote  is 
B6oe8Mri]y  exclasive  of  sU  oChef  ind6p6B4«Dt  ezferinsie  dxoeptioiM.  Dut- 
Urn  ▼.  Cii9  of  Aurora  U  eU.  198. 

Bepkaii  of  statutes. 

4.  Repeal  by  intpUemiiom,  When  tfao  pnnmaoe  of  a  fonner  and  a 
later  statute  exe  inconsistent  and  repugnant  in  respect  to  the  same  sub- 
ject matter,  the  later  statute  is  a  repeal  of  the  fonner  to  the  extent  of  the 
inconsistency  or  repugnancy.    Ibid.  138. 

6.  So  where  a  oi^,  by  ite  special  charter,  is  limited  in  boRowing 
money  to  a  sum  not  exceeding  $oOOO  in  any  one  year,  fcr  which  it  may 
Isene  ite  bonds,  but  a  subsequMit  general  law  gives  all  incorporated  cities, 
ete.,  power  to  construct  water  works,  without  Umtt  as  to  the  oost^  and  to 
borrow  money  for  such  purpose  on  ite  bonds,  the  geneml  law  will  operate 
to  repeal  the  provisions  in  the  charter  only  in  respect  to  indebtednees  and 
borrowing  of  money  for  constructing  and  maintaining  a  system  of  water 
works,  leaving  the  limitattona  in  the  charter  in  force  as  to  the  contracting 
of  indebtedness  for  other  purposes.    Ibid.  138. 

Statutes  oonstbubd. 

6.  Aciiona  ** sounding  in  dafnagte"* — what  eaeea  ineluded'-revieifiing 
Judgment  of  Appellate  Court.  Section  8  of  the  Appellate  Court  act  con- 
strued in  Bradshaw  v.  Slandard  Oil  Co.  172.  See  APPEALS  AND 
WRITS  OF  EBBOB,  10,  11. 

7.  Advancement  hg  father  to  eon — death  of  eon  in  lifetime  of  father- 
rig  hte  of  children  of  the  eon.  Section  4  of  the  act  of  1872,  in  regard  to 
the  descent  of  property,  construed  in  Simpeon  el  al.  v.  Simpeon  et  al. 
603.     See  ADVANCEMENT.  2. 

8.  Aeeignment  for  the  ben^t  of  ereditore—deed  of  aeeignment— 
place  where  acknowledged— comma  after  the  teord  "acknowledged.* 
The  first  section  of  the  ABsignment  act  of  1877,  construed  in  Zimmer- 
man  v.  Willard  et  al  364.     See  INSOLVENT  DEBTOBS,  1. 

9.  Ejectment — title  derived  from  common  eource.  Section  25  of  the 
Ejectment  act  of  1872,  construed  in  Smith  et  al.  v.  Laatech  et  aL  271. 
See  EJECTMENT,  3. 

10.  Foreign  ineurance  companies— tax  or  liccnM  by  citiee  and  vU- 
lagee— under  acta  of  187i  and  1879.  Section  110  of  the  act  of  1872,  as 
effected  by  section  30,  chapter  73,  passed  in  1879,  construed  in  City  of 
Chicago  v.  James,  479.     See  INSUBANCE,  13,  14. 

11.  Oamiahment — proper^  attached  and  fund  gamiaheed — for 
whoae  6en</U  held.  Section  37  of  the  Attechment  act,  construed  in 
JS^ational  Bank  of  America  v.  Indiana  Banking  Co.  483.  See  GAB- 
NISHMENT,  1. 
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STATUTES.    Statutes  constbxtbd.     Continued, 

12.  IdmiUUion^  act  of,  AprU  4, 187B—effi:et  of  ad  aa  to  note^  given 
prior  to  that  time.  Act  cosistnied  in  Means  et  oL  y.  Harrieon,  Exr. 
24a    Bee  UHITATIONS,  & 

13.  Sunday  ordinance — cities  and  villages  organised  under  the  gen- 
ercU  latt^power  to  prohibit  by  ordinance  Hie  keeping  open  of  places 
of  business  an  Sunday — esBtent  as  to  subject  m€Uter  of  police  powers. 
Subdivision  66  of  section  62.  article  5,  of  the  general  law,  vests  cities  and 
villages  with  power  to  prohibit,  by  ordinance,  persona  from  keeping  open 
their  places  of  business,  for  the  vending  of  wares,  on  Sunday.  The 
police  powers  of  the  eity  or  village  council  may  extend  to  and  embrace  a 
subject  matter  of  police  regulation,  under  the  general  police  power  of 
the  State.     See  MUNICIPAL  COBPORATIONS,  12. 13. 

14.  WnUer  works  in  citiss  and'Villagss^municipal  potoers  in  respect 
to  their  construction  and  maintenance— a^^  of  April  IS,  i873,  in  its 
application  to  cities  acting  under  special  charters.  Act  construed  in 
Dutton  V.  City  of  Aurora  et  al.  138.  See  MUNICIPAL  COBPOBA- 
TIONS,  14,  15. 

15.  West  Chicago  Park  Commissioners— power  to  levy  special  as- 
sessments—grant of  new  powers — mode  of  procedure.  The  acts  of 
February  27,  1869,  and  May  2,  1873,  construed  in  Kedzie  et  al  v.  West 
Chicago  Park  Commissioners,  280.  See  PAB£  COMMISSIONEBS, 
1,  2,  3. 

STATUTE  OP  FEAUDS. 
Fbomisb  to  pat  debt  of  anotrbb. 

1.  Of  a  new  consideration  — surrendering  an  existing  security. 
Where  the  moving  consideration  for  the  promise  to  pay  money  is  the 
liability  of  a  third  person,  the  promise  must  be  in  writing;  but  if  there  is 
a  new  eonsideration  moving  from  the  promisee  to  the  promisor,  then  the 
superadded  consideration  makes  it  a  new  agreement,  which  is  not  within 
the  Statute  of  Frauds.    Power  v.  Rankin,  52. 

2l  So  where  a  party  having  a  chattel  mortgage  upon  a  lot  of  com,  to 
secure  a  note  of  some  $1200,  relinquishes  the  same,  and  allows  the  com 
to  be  sold  and  delivered  by  his  debtor,  in  considemtion  that  an  agent,  in 
whose  hands  $1000  was  placed,  had  agreed  to  pay  him  that  sum  when 
the  com  should  be  delivered,  it  was  held^  that  the  verbal  promise  to  pay 
the  holder  of  the  chattel  mortgage  was  not  within  the  Statute  of  Frauds, 
and  that  an  action  would  lie  for  a  failure  to  make  the  payment  Ibid.  52. 

TBU9T  IN  PAROIi. 

3.  An  express  trast  between  the  grantor  and  grantee  of  land,  that  the 
grantee  is  to  hold  the  land  in  trast  for  the  grantor,  or  is  to  i-econvey  to 
him  in  a  certain  contingency,  is  invalid,  under  the  Statute  of  Fmnds, 
unless  evidenced  by  some  writing  signed  by  the  grantee.  Stevenson  v. 
Crapnell  et  al,  19. 
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STATUTE  OF  FRAUDS.     CoHtinued, 
Specific  perfobm ancb. 

4.  Verbal  promise  to  procure  title  and  convey  land~~makino  m- 
provementa  teithaut  possession,  under  the  contract.  See  GHAKCEBY, 
27,  28,  29. 

Plbadino. 

5.  Should  be  specially  pleaded.    See  PLEADIKa,  9. 

STOCKHOLDERS. 
Liability  fob  debts  of  oobpobation. 

Remedy  in  chancery.     See  CHANCERY,  21,  22,  23. 

SUBROGATION. 

TbUSTEE  OB  DEBTOB  PAYING  PBEFEBBED  DEBT.      See  MORTGAGES 

AND  DEEDS  OF  TRUST,  5. 
SUNDAY  ORDINANCE. 

MuNICIPAIj  COBPOBATION8. 

Cities  and  villages  organized  under  the  general  law— power  to  pro- 
hibit the  keeping  open  places  of  business  on  Sunday — trhether  incon- 
sistent  with  Crimitml  Code,  See  MUNICIPAL  CORPORATIONS, 
12,13. 

SUPERIOR  COURT  OF  COOK  COUNTY. 
Pbactice. 

Hearing  before  different  judges  in  the  same  case.   See  PRACTICE,  6. 

SURETY. 
Pbincipal  and  bubety. 

1.  Right  of  the  latter  to  require  indemnity  or  further  security  from 
the  former.  A  surety  of  a  trustee  can  not  maintain  a  bill  in  equity  to 
require  his  principal  to  give  oUier  and  additional  securities  upon  his  bond 
given  to  secure  the  ceatuis  que  trust,  or  counter  security,  and  on  his  fail- 
ure to  give  such  security,  have  him  removed.  Ridge^tay  v.  Potter,  457. 
\  2.  The  contract  created  by  law  between  a  principal  and  surety  is,  that 
the  former  shall  refund  to  the  latter  whatever  the  surety  has  to  pay  for 
him.  The  principal  is  under  no  legal  duty  to  a  surety  to  keep  his  co- 
sureties in  equal  solvency  as  they  were  when  they  first  became  such,  or 
to  keep  any  co-sureties  to  share  in  the  liability.    Ibid.  457. 

3.  Courts  of  equity,  in  relief  of  sureties  under  apprehension  of  loss 
or  injury,  have  gone  to  the  extent  to  allow  the  surety,  after  the  debt  has 
become  due,  to  file  a  bill  to  compel  the  principal  to  discharge  the  debt 
for  which  the  surety  is  responsible;  and  it  has  been  said  that  a  surety, 
when  the  debt  has  become  due,  may- come- into  equity  and  compel  the 
creditor  to  sue  for  and  collect  the  debt  from  the  prinoipaL    Ibid.  457. 
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TAXATION  AND  TAX  TITLES. 

MUNIOIPAIi  TAXATION. 

1.  Special  tcucation  for  local  improremenfe — fphether  the  matter  of 
bent\flts  to  be  c(msidered.  The  power  of  special  taxation  of  contiguous 
property  for  the  making  of  local  improvements  by  a  city,  does  not  depend 
upon  the  &ct  of  an  equivalent  benefit  to  the  property  taxed.  The  power 
is  given  unqualifiedly,  with  no  restriction  as  to  the  benefiting  of  contigu- 
ous property.     Cfity  of  Oalesburg  v.  Searlea  et  al.  217. 

2.  Special  taxation  eus  distinguished  from  special  assessment.  An 
ordinance  was  passed  for  the  construction  of  a  sewer  in  a  street,,  the  cost 
thereof  to  be  paid,  one-half  by  general  tax,  and  one-half  by  special  taxa- 
tion, to  be  levied  on  the  property  contiguous  to  the  improvement  in  pro- 
portion to  the  benefits  accruing  to  the  respective  parcels  of  land  or  lots 
along  the  line  of  the  sewer  by  the  making  thereof,  to  be  levied  and  col- 
lected as  provided  by  article  9  of  the  act  of  the  legislature  entitled  "An 
act  to  provide  for  the  incorporation  of  cities  and  villages,  **  approved  April 
10, 1872,  and  a  committee  was  appointed,  who  repoi-ted  the  estimated  cost 
of  the  proposed  improvement:  Held,  that  this  was  a  case  of  proceeding 
by  special  taxation,  and  not  by  special  assessment.    Ibid.  217. 

3.  Committee  to  ascertain  the  cost  of  improvement— at  what  stage 
of  the  proceeding  to  be  appointed.  It  is  no  valid  objection  to  a  pro- 
ceeding to  construct  a  sewer,  one-half  of  the  cost  thereof  to  be  paid  by 
general  tax  and  the  other  half  by  special  taxation  of  contiguous  property, 
that  the  committee  to  estimate  the  cost  of  the  improvement  may  have 
been  appointed  after  the  passage  of  the  ordinance  and  before  its  approval 
by  the  mayor.  It  is  sufficient  if  the  ordinance  is  signed  before  the  peti- 
tion is  filed  in  the  county  court  to  have  the  tax  levied  for  half  the  esti- 
mated cost  upon  contiguous  property.    Ibid.  217. 

SAIiB  FOR  TAXES. 

4.  Pending  an  appeal.  Where  an  appeal  is  taken  by  the  People  from 
the  judgment  of  the  county  court  against  lands  for  taxes,  all  proceedings 
under  the  judgment  are  thereby  suspended  until  the  appeal  is  disposed 
of,  and  a  sale  of  the  land  pending  such  appeal  will  be  without  authority 
of  law,  and  void.     Crane,  Jr,  v.  Peacock^  347. 

Setting  aside  tax  SAiiE. 

5.  Upon  terms,  A  lot  was  sold  for  the  taxes  thereon,  by  the  descrip- 
tion of  "lot  9,  in  block  107,"  when  it  should  have  been  described  as  "lot  9, 
in  blocks  106  and  107,"  of  a  subdivision,  which  was  chargeable  with  taxes: 
Heldt  that  a  court  of  equity,  in  setting  aside  such  sale,  properly  required 
the  owner  to  pay  the  sum  paid  for  it  by  the  purchaser  at  the  sale,  and 
six  per  cent  interest  thereon,  as  a  condition  of  granting  the  relief  sought. 
Ibid.  347. 

Tax  deed— precept. 

6.  Whether  a  precept  must  be  shou*n  in  support  of  a  tax  deed— since 
the  amendment  of  1879.    Prior  to  the  amendment  of  the  Eeveuue  law 
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TAXATION  AND  TAX  TITLES.  Tax  dbxd—pbsgzpt.  ConUmueiL 
of  1879,  the  failare  to  produce  in  eviilenoe  a  preoept,  wm  fatal  to  a  tax 
title;  b«t  Binoe  that  amendment,  msJdag  tke  tax  deed  primm  faeie  evi- 
dence of  the  regularity  of  the  prooeedingH,  it  ia  not  neceasaiy,  in  the  first 
instanee,  foir  the  party  claiming  title  under  the  tax  sale  to  piodnoe  such 
precept  It  is  sufficient  that  he  gives  in.  evidence  his  tax  deed.  Rtmaom 
T.  Hendermm  et  al  628. 

7.  The  production  of  a  tax  deed  rsgular  on  its  fnee,  affords  prima 
facie  evidence  "that  the  sale  was  conducted  in  the  manner  required  by 
law;"  but  such  pWsia  facie  case  may  be  rebutted  by  evidence  showing 
there  was  in  fact  no  valid  precept,  or  that  the  sale  was  not  conducted 
according  to  law.    Ibid.  638. 

Who  shaiiL  pat  taxes. 

8.  Ihity  of  dowreee  as  to  the  pagmeni  of  iaxee  <^l  of  •on-pay- 
ment  as  w)rking  a  forfeiture,  aa  for  waote.    See  BOWES,  11, 18;  13. 

PSBSONAIi  ACTION  TO  RBCOTEB. 

0.  Of  the  declaration— essential  allegations.    See  PLE-iDING,  1. 

JUDOMBNT  FOB  TAXES. 

10.  How  far  conclusive  as  to  legdlity  of  taxes.  See  JUBQMENTS,  3. 

Redemption  fbox  tax  saijE. 

11.  Under  the  statute^upon  wKat  terms-^and  wUkin  what  Hme. 
The  statute,  except  as  to  persons  under  disability,  makes  no  provision  for 
redemption  after  the  expiration  of  two  years  from  a  sale  of  land  for  taxes. 
Where  the  redemption  is  made  after  that  time  by  one  under  a  disability, 
he  is  required  to  pay  ten  per  cent  on  double  the  amount  of  the  sale  from 
and  after  the  expiration  of  such  two  years.     Oage  v.  Busse  et  oL  589. 

12.  In  equity.  Where  a  court  of  equi^  allows  a  redemption  from 
a  sale  of  land  for  t^ixes,  on  the  ground  that  the  amount  of  the  sale  in- 
cludes illegal  taxes,  the  party  rodeeming  will  be  required  to  pay  the 
redemption  money  allowed  by  the  statute  on  the  amount  of  the  legal 
taxes  and  costs,*  and  six  per  cent*  upon  the  redemption  money  from  the 
expiration  of  the  time  for  redemption  fixed  by  the  statute,  and  all  taxes 
paid  by  the  purchaser  after  the  two  years  allowed  for  redemption,  with 
six  per  cent  thereon.    Ibid.  589. 

TENANCY  AT  SUFFERANCE.     See  L.VNDLORD  AND  TENANT,  2. 

TENDER. 

On  BIIiL  TO  DECI/ARE  A  TBUST. 

1.  Where  the  object  of  a  bill  is  not  to  redeem  from  a  trust,  but  to 
declare  and  enforce  the  same,  the  defendant  holding  the  title  to  land  in 
trust  to  indemnify  himself  from  liability  in  respect  to  the  purchase  money, 
there  is  no  necessity  to  allege  or  prove  a  tender.  It  is  sufficient  to  allege 
a  readiness  and  willingness  on  the  part  of  the  complainant  to  pay  the 
obligations  on  which  the  defeudUnt  is  liable.    Powell  V.  Powell,  829. 
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TENDER.-    ConHnu€d. 
Spbgifxo  psbfobmanob. 

2.  Tender  of  deed,  «Aei>  rendered  wtmeceeeary.  See  GHANCBBT,  33. 

MUTUAIi  BSNBFIT  ASSOOIATION. 

3.  Tender  of  anntuU  special  aaeeeaimeni^forfeUu/re  ofmembereMp— 
notice.    See  INSUBANCE,  1. 

TOWN  ELECTIONS.    See  ELECTIONS,  1  to  6. 

TOWN  PLATS. 
Dedication. 

A»  to  block  marked  "public  square.*  .  See  DEDICATION,  1. 

TBIAL  DE  NOVO. 
Ok  appeaIi. 

JiUfeci  aa  vacating  Judgment  appealed  from.  See  APPEALS  AND 
WRITS  OF  ERROR,  16. 

TRUSTS  AND  TRUSTEES. 

WHXTHEB  a  TBI78T  EXISTS. 

1.  Sufficiency  of  evidence  to  show  land  was  bought  for  another 
under  verbal  contract.  Where  a  person,  after  iaking  possession  of  land 
under  a  contract  of  purchase,  by  which  he  is  not  required  to  pay  the  con- 
tract price  unless  his  vendor  shall  acquire  the  title  to  the  same  within  three 
years,  purchases  from  others  the  superior  title,  under  which  he  claims 
the  property  as  his  own,  in  order  to  show  that  his  subsequent  purchase 
of  the  title  was  for  his  original  vendor  under  a  verbal  contract  to  that 
effect,  it  is  incumbent  on  the  party  claiming  the  trust  to  establish  the 
existence  of  such  verbal  oontzaot  by- a  clear  preponderance  of  evidence. 
Chreen  v.  Dietrich,  636. 

2.  So  after  the  lapse  of  many  years,  and  after  the  death  of  the  party 
so  purchasing,  the  testimony  to  establish  a  verbal  contract  that  the  pur- 
chase was  made  for  another,  should  be  of  the  most  satisfactory  character, 
and  evidence  of  the  admissions  and  statemento  of  the  party,  in  casual 
conversations,  shown  after  his  death,  are  too  unreliable  to  justify  a  decree 
divesting  the  title  of  his  heirs  long  after  his  death.    Ibid.  636. 

d.  Taking  title  to  hold  as  an  indemnity.  A  contract  was  made  for 
the  purchase  of  a  lot  of  ground  for  $900,  $100  of  which  was  to  be  paid 
down,  and  eight  notes  given  for  the  balance,  bearing  six  per  cent  interest. 
The  purchaser  being  unable  to  make  the  first  payment,  induced  his 
father  to  advance  the  same,  and  give  his  individual  notes  for  the  balance, 
and  the  contract  for  the  deed  was  made  directly  to  the  father  as  a  secur- 
ity for  the  money  so  advanced,  and  to  indemnify  him  against  liability  on 
his  notes  for  the  remaining  purchase  money.  The  son  afterward  repaid 
his  father  the  sum  so  advanced,  went  into  possession  of  the  lot,  paid  the 
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taxes,  Ukd  nrnde  Tnlnable  improTemeiito  tfa/ereon,  and  paid  the  interert 
on  the  notes.    It  was  held,  that  the  father  held  the  bond  for  the  deed  in 
trust  for  the  son.    PoweU  ▼.  Powell,  329. 

fiPBCULATINa  IN  TBUBT  FUND. 

4.  A  court  of  equity  tnll  not  permit  a  iruBtee  to  epeeulait  in  the  svd- 
jeet  matter  of  hie  truai.  If  he  purchases  an  outstanding  cbiim  agunst 
the  trust  fund,  the  trsnaaction  will  be  treated  as  a  payment  only,  and  he 
will  be  allowed  only  what  he  paid  for  it  Rankin  ▼.  Barcroft  A  Co, 
et  al  441. 

ACCOUNTINQ  BT  ▲  TBU8TBB. 

5.  By  whom  it  may  be  required-^ght  of  a  tmreiy  On  bill  by  a 
surety  on  the  bond  of  a  trustee,  against  the  trastee,  to  compel  him  to 
render  to  the  court  a  report  of  his  acts,  including  his  receipts  and  dis- 
buraements,  or  his  debits  and  credits,  where  the  cetttuia  que  trust  are  not 
made  parties,  there  is  no  error  in  the  court  refusing  to  pass  upon  the  re- 
port and  state  the  account,  as  such  a  stat4»ment  of  the  account  would  not 
conclude  them.    Ridgeway  ▼.  Potter,  457. 

B^SULTINO  TBU8T. 

6.  When  it  arises.  Where  there  is  an  express  trust,  there  can  not  be 
a  resulting  or  implied  trust;  and  in  case  of  a  voluntary  conveyance,  no 
resulting  trust  can  arise  in  favor  of  the  grantor.  Stevenson  ▼.  Cra^nell 
et  al.  19. 

7.  When  it  arises — and  in  what  proportion.  Where  a  party  receives 
money  of  another,  to  be  invested  in  the  purchase  of  land,  and  pays  ont 
the  same,  with  other  money  of  his  own,  in  %  purchase,  taking  a  deed  in 
his  own  name,  he  will  hold  the  land  so  acquired  in  trust  for  the  person 
whose  money  he  has  so  used,  in  the  propoHion  it  bears  to  the  entire  con- 
sideration paid.     Springer  v.  Springer^  550. 

8.  Evidence  to  establish  after  great  lapse  of  time.  The  evidence  to 
establish  a  resulting  trust  after  the  lapse  of  fifteen  or  sixteen  years,  and 
especially  after  many  of  the  principal  witnesses  having  knowledge  of  the 
facts  are  dead,  should  be  of  the  most  satisfactoiy  kind.  If  the  evidence 
fails  to  satisfy  the  court  that  the  money  paid  for  the  land  was  that  of  the 
party  seeking  to  establish  the  trust,  no  resulting  trast  can  be  declared. 
Heneke  et  aL  v.  Flaring,  554. 

9.  Where  a  resulting  trust  is  sought  to  be  established  after  the  lapse 
of  many  years,  on  the  ground  that  complainants  money  was  used  in 
paying  for  the  same,  and  that  oompkiinanl's  wife,  by  conspiracy  and 
f mud,  had  the  conveyance  made  to  her  imbecile  son  by  a  former  mar- 
ringe,  it  is  incumbent  on  the  plaintiff  to  establish  these  facts  by  very 
clear  ami  satisfactory  evidence,  and  failing  to  do  so,  he  can  have  no 
relief.     Ibid.  554. 

10.  L4icheS'-'from  what  time  to  be  computed—as  against  the  eatab' 
liifhment  of  a  resuUing  trust.     See  LIMITATIONS,  7. 


INDEX.  765 

TRUSTS  AND  TRUSTEES.     ConHnued, 
Statute  op  Fbaudb, 

11.  Reserving  a  verbal  truBl  by  a  grantor.  See  STATUTE  OF 
FRAUDS,  3. 

12.  Interposing  Statute  of  Frauds,    See  PLEADING,  9. 

USAGE. 
Explaining  ob  yabtino  tebmb  op  contbact. 

To  tehat  extent  admissible  in  evidence.    See  CUSTOM— USAGE. 

USURY. 
What  constitutes  usubt. 

1.  As  to  an  agreement  to  pay  taxes  on  land  mortgaged^  in  addition 
to  interest.  •  A  person  borrowed  $2500  on  several  years'  time,  and  to 
secure  its  payment,  with  interest,  conveyed  to  the  lender  eighty  acres 
of  land,  taking  back  a  written  contract  for  a  reconveyance  on  payment 
of  the  principal  and  ten  per  cent  interest  annually,  that  rate  being  the 
highest  then  allowed  by  law  to  be  contracted  for,  with  $20  yearly  for 
taxes  on  the  land,  making  $270  annually,  and  the  proof  showed  that 
only  $250  was  in  flict  pdid  hs  interest,  and  that  on  payment  of  that  sum, 
and  producing  a  receipt  for  the  taxes  of  such  year,  he  was  credited  with 
$270.  It  was  held,  the  transaction  was  not  usurious,  and  that  the  $20 
was  but  a  guaranty  for  the  payment  of  the  taxes,  which  were  chargeable 
against  the  mortgagee  by  reason  of  the  legal  title  being  in  him.  Kidd^ 
Y.  Vandersloot,  133. 

BUIU>IN0  ANB  LOAN  ASSOCIATION. 

2.  Act  of  1872^loans  made  according  to  its  provisions  not  usurious. 
See  BUILDING  AND  LOAN  ASSOCIATION,  1. 

VACATION. 
Powers  of  cibouit  judge.    See  JUDICIAL  POWER,  L 

VARIANCE. 
AijLeoations  and  pboofs. 

1.  In  cases  in  chancery — when  variance  not  fatal.  See  PLEADING 
AND  EVIDENCE,  1,  2. 

2.  Decree  tnthout  amending  bill— not  justify  a  reversal.  See  PRAC- 
TICE IN  TqE  SUPREME  COURT,  9.  . 

VENDOR  AND  PURCHASEI^. 

PUBCHASEB. 

1.  Right  of  purchaser  to  buy  in  outstanding  superior  title.  'JChe 
purchaser  of  land,  while  in  possession  under  his  contract  of  purchase, 
is  under  no  obligation  to  maintain  his  vendor's  title,  and  the  law^  does 
not  forbid  him  from  buying  an  outstanding  title  to  the  premises,  and 
asserting  it  against  his  vendor.     Oreen  v.  Dietrich,  636. 
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2.  So  where  the  purchaser  entered  into  poseeesion  under  a 
sent  fhivt  the  pniehMe  money  ^tm  not  to  be  paid  nnlem  the  vendor 
ffhoold,  within  three  years,  make  him  a  wiuTanty  deed  •eooTejing  a  per- 
fect title,  and  in  case  of  failnye  to  make  him  «ach  ootivcyuifie  the  par- 
chaser  was  to  remain  in  possession  of  the  premises  for  the  period  of 
three  years,  and  pay  a  reasonable  rent  for  the  time  he  oonld  hold  peace- 
able possession,  and  before  the  Mpiraliott  of  ttw  three  yean  he  ooquted 
the  title  from  other  parties,  it  woe  held,  thai  timers  wornMhing  in  the 
relation  of  the  parties,  under  the  original  contract  or  otherwise,  that  pre- 
vented the  purchaser  from  yielding  to  the  superior  title  and  purohamng 
the  same,  and  in  that  way  secure  his  pesM.    ^eei»  t.  Dieirick,  696. 

Bbbsbtatiow  ciiAubx  m  dbsz>. 

3.  Purchaser  as9uminff  incumbramee--of  the  Uen  isrtattd  ihtTt¥f§  tn 
faM>r  of  holder  of  the  tnctcmfrranee.    See  LIENS,  1. 

CONTBACT  COK8TBVBP. 

4.  Right  of  buyer  to  determine  (u  to  the  quality  of  goods  purchased 
and  delivered.    See  CONTRACTS,  5. 

LabdIiOBD  and  tbkant. 

6.     Whether  the  relation  exists— a$  between  vendor  and  purchaser. 
See  LANDLORD  AND  TENANT,  1. 

VENUE. 
Ih  crixinaIi  case. 

What  proof  regarded  as  SHjffU^ienL    Bee  CBDCINAL  LAW,  1. 

VESTED  RIGHTS. 

VtliLAOE  OBOINANCB. 

When  it  wsU  rights-right  to  r^Moi    See  MUNICIPAL  CORPO. 
RATIONS,  le. 

WAGER. 

Life  ivsubavcb. 

When  in  the  nature  of  a  vager.    See  IN€IURANCE,  6. 

WAIVER. 

INSURANCB  PBBMIUH. 

1.  Waiver  of  cash  payment  of  premium  and  dues  by  taking  an 
order— notice.     See  INSURANCE,  10. 

Life  insubamcx. 

2.  Of  proof  of  death  before  euit,  by  act  of  mutual  ben^t  OMOcta* 
lion.     See  INSURANCE.  2,  3. 
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WAREHOUSEMAN. 
2>xuyxinr  TO  lOkOHO  psRCKnr. 

1.  WareKattaeman^fi  UabUUff  to  the  ofMter.  Where  a  ^rorebottseman 
reofiivee  gtain,  he  will  be  liable  to  the  party  storing  the  name  if  he  de- 
iiven  it  to  any  other  peraon  without  aiothority  from  the  owner,  vnless 
the  latter  has  done  some  act  or  aets  to  estop  him  from  denying  permis- 
mon  to  make  such  deUvery.  Peoria  and  Fekim  Union  By.  Co,  t.  Buck- 
ley etaL  337. 

!l.  Delivery  of  grain  on  a  oampUv's  ticket— whether  a  proiection  to 
-«  ifce  warekouneman,  'It  is  the  usual  custom  on  the  board  of  trade  in 
Peoria,  when  grain  has  been  consigned  to  a  dealer,  and  the  laikoad  can 
in  which  it  was  shipped  remain  npon  the  track,  to  cause  the  grain  to  be 
sampled  by  a  person  appointed  by  the  board  of  trade  for  that  xmrpose, 
the  sampler  giving  to  the  consignee  a  ticket  stating  the  kind  and  grade 
of  the  grain  inspected,  and  the  coniqgnee  named,  W9&  a  sample  ^  the 
grain.  It  appeared  also  to  hare  been  4(he  onstom,  when  a  sole  was  made 
on  the  board,  for  the  seller  to  mark  on  the  aampler's  ticket,  the  name  of 
the  purchaser,  and  the  price,  and  give  the  same  to  the  purchaser,  with 
an  order,  either  verbal  or  written,  to  deliver  the  grain  sold  at  such  place 
as  the  buyer  may  designate.  It  was  held,  that  a  warehouseman,  to  whom 
a  shipment  of  grain  had  been  delivered  on  the  order  of  one  who  had 
purchased  under  the  conditions  mentioned,  was  not  authorised  to  de- 
liver the  grain  to  such  purchaser  merely  upon  the  presentation  of  the 
sampler's  ticket  with  the  name  of  the  purchaser  and  the  price  marked 
thereon,  without  any  order  from  the  seller.  The  sampler's  ticket  was  not 
a  warehouse  receipt,  in  the  sense  that  term  is  used  in  the  statute.    Ibid. 

WATER  WORKS. 
Ik  cmEB  AND  yjiiLAOEa. 

Of  municipal  poverM  in  reaped  to  their  cowitrurtion  and  main- 
tenance— act  of  1873,  in  its  application  to  citiea  acting  under  special 
ehariera.    See  MUNICIPAL  CORPORATIONS,  U,  15. 

WILLS. 

FBOBATB  QiF  WILhU. 

i.  Within  what  Hme  alUnted,  There  is  no  statute  or  law  in  this  State 
limiting  the  time  of  probating  a  will  to  any  i^ven  number  of  years.  In 
this  ease,  a  will  was  admitted  to  probate  thirteen  years  after  the  death  of 
the  testator,  and  letters  of  administration  which  had  been  previously 
issued  on  his  estate  were  revodted.    Rebkam  v.  HiieUer,  343. 

.2.  The  statute  construed  as  to  probate  ''udthout  delay. "  The  statute 
requiring  the  court  to  receive  the  probate  of  wills  "without  delay,"  is  not 
to  be  construed  so  literally  as  to  make  it  the  duty  of  the  court  to  proceed 
immediately  in  the  probate  of  a  will  when  presented.    Its  meaning  is  no 
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more  than  that  the  coart  shall  proceed  withoat  unreasonable  delay.    The 
People  ex  reL  Storey  v.  Knickerbocker,  639. 

3.  Discretion  of  court  as  to  time  of  hearing  proof  of  ttiU,  The 
probate  court  is  invested  with  a  reasonable  discretion  as  to  advancing  or 
postponing  cases,  and  nuiy  properly,  in  the  exercise  of  snch  discretion, 
during  the  pendency  of  an  appeal  from  its  order  refusing  the  probate  of 
a  paper  purporting  to  be  a  last  will,  stay  and  postpone  the  hearing  of  an 
application  to  probate  another  paper  of  a  prior  date  claimed  as  the  wiU  of 
the  same  person;  and  the  ezeroise  of  such  discretion,  when  not  abused, 
will  not  be  interfered  with  by  mandcMius.  In  such  ease  the  good  faith 
of  the  party  appealing  from  the  order  refaaing  probate  is  not  a  matter  of 
inquiry.    Ibid.  639. 

4.  Probate  of  will  as  a  judicial  act  Under  the  present  legislation, 
the  probate  court  exercises  a  judicial,  and  not  a  mere  ministerial,  pdwer, 
in  the  probating  of  a  will,  or  in  granting  a  motion  for  a  postponement  of 
the  hearing  of  an  application  to  admit  a  will  to  probate.    Ibid.  639.  - 

5.  Mandamus— matters  involving  discretion — of  time  of  receiving 
probate  of  a  will     See  MANDAMUS,  6. 

Letters  of  administbation. 

6.  Revocation  of  letters  on  finding  a  trill — as  to  octo  prior  to  the 
revocation.    See  ADMINISTRATION  OF  ESTATES,  1. 

WITNESSES. 
Compbtenct. 

1.  Of  widow,  on  behalf  of  herself  and  the  heirs— on  bill  to  establish 
a  trust  in  favor  of  the  estate.  On  bill  filed  by  the  widow  and  heirs  of  a 
deceased  person  to  establish  a  trust  alleged  to  have  existed  in  favor  of  the 
deceased  in  his  lifetime,  and  enforce  the  same  for  the  benefit  of  herself 
and  the  heirs,  the  widow  is  a  competent  witness  in  her  own  behalf,  and 
in  behalf  of  Ihe  heirs,  as  to  all  matters  affecting  the  transaction  of  which 
she  had  personal  knowledge.    Powell  v.  Powell,  329. 

2.  Of  defendant  in  suit  by  widow  and  heirs  to  establish  and  enforce 
a  trust.  On  bill  by  the  widow  and  heirs  of  a  deceased  person  to  estab- 
lish and  enforce  a  trust  in  real  estate,  the  defendant  is  not  a  competent 
witness  to  testify  in  his  own  behalf  to  anything  but  matters  fEdling 
within  the  ^xceptioiis  to  section  2,  chapter  51,  of  the  Berised  Statutes  of 
1874.  Under  these  exceptions,  where  witnesses  in  behalf  of  the  com- 
plainants have  testified  to  conversations,  admissions  or  tiansactiotts  of 
such  defendant,  he  is  competent  to  testify  as  to  the  same  conversations, 
admissions  or  transactions.    Ibid.  329. 

3.  Of  wife  for  the  husband.  But  such  a  case  is  not  one  wherein  the 
wife  of  the  defendant  is  rendered  a  competent  witness,  by  the  statute,  to 
testify  in  his  behalf.  There  was  no  element  of  agency  on  her  part  in 
connection  with  the  transaction.    Ibid.  329. 
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4.  On  bill  to  set  aside  a  conyeyance  made  by  a  jndgment  debtor  as 
being  fraudulent  as  to  creditors,  the  wife  of  the  grantee  defendant  is 
not  a  competent  witness  for  him,  to  sustain  the  alleged  bona  fidea  of  the 
conveyance.     Gordon  et  al.  v.  Reynolds,  118. 

5.  Grantor  in  deed  of  assignment  for  the  benefit  of  creditors,  A 
debtor  who  makes  a  voluntary  assignment  of  his  propei-ty  for  the  benefit 
of  creditors,  is  a  competent  witness,  on  the  trial  of  an  interpleader  inter- 
posed by  his  assignee  in  an  attachment  suit  against  him  and  another,  to 
show  that  he  alone  owned  the  property  attached,  and  therefore  that  it 
belonged  to  the  assignee,  and  was  not  subject  to  attachment  Zimmer- 
man  v.  Willard  et  al.  364. 

CBEBIBIIilTT. 

6.  As  of  one  charged  with  crime,  when  testifying  in  his  own  behalf. 
A  clause  in  an  instruction,  on  the  trial  of  a  party  upon  a  charge  of  murder, 
who  had  testified  in  his  own  behalf,  after  reciting  certain  facts,  was  to 
this  effect:  "And  if,  from  all  such  facts  and  circumstances  in  evidence, 
the  jury  believe  that  he  (the  defendant)  has  testified  falsely  upon  any 
material  point  in  issue  in  the  case,  then  they  have  the  right  to  entirely 
disregard  his  evidence,  except  so  far  as  it  may  be  coiToborated  by  other 
credible  proofs  or  circumstances  in  evidence.  **  The  instruction  was  held 
erroneous,  in  omitting  the  essential  element  that  the  witness  had  will- 
fully and  knowingly  sworn  falsely.    Panton  v.  The  People,  505. 

Impeachment. 

7.  By  proof  of  inconsistent  statements.  Declarations  and  statements 
of  a  witness  inconsistent  with  his  testimony,  are  not  admissible  in  evi- 
dence to  impeach  him,  unless  where  his  testimony  relates  to  matters 
material  to  the  issues,  nor  then  unless  his  attention  has  been  called  to 
the  time,  place  and  persons  when,  where  and  to  whom  he  had  made  his 
supposed  dcclamtions.     Gordon  et  al.  v.  Reynolds,  118. 

8.  Time  for  offering  impeaching  evidence — discretion.  Where 
plaintiff's  witness  is  asked  certain  questions  on  cross-examination,  for 
the  purpose  of  laying  a  foundation  to  impeach  him,  and  he  is  again  called 
by  the  plaintiff  in  rebuttal,  after  the  defendant  has  closed  his  testimony, 
and  asked  as  to  other  matters  merely  in  rebuttal,  it  is  a  matter  of  discre- 
tion with  the  court  at  that  stage  of  the  case  to  allow  the  defendant  to 
introduce  evidence  to  impeach  the  witness.    Ibid.  118. 

WORDS  AND  PHRASES, 
"Sounding  in  damages." 

1.  As  used  in  section  8  of  the  Appellate  Court  act,  these  words  were 
intended  to  include  all  cases,  whether  the  action  is  ex  contractu  or  ex 
delicto,  when  the  damages  are  not  susceptible  of  direct  proof.  Brad- 
shaw  V.  Standard  Oil  Co.  172. 
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